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A  WOBK  of  practice  soon  grows  obsolete  in  the  present 
day,  unless  subject  to  constant  revision.  Since  the 
Boles  of  1883  came  into  force  mpwards  of  four  hundred 
cases  hare  been  decided  under  them.  In  addition 
several  important  Bules  have  been  issued.  The  Chan- 
cery Funds  Bules  of  1874  have  been  superseded ;  the 
:}         practice  is  now  regulated  by  the  Supreme  Court  of 

^         Judicature  (Funds)  Act,  1883,  and  the  Supreme  Court 

^       '  Funds  Bules,  1884 

The  limited  space  of  time  at  our  disposal  for  the 
preparation  of  our  last  work  precluded  the  idea  of 
bestowing  any  critical  analysis  on  the  cases  decided 
under  the  Chancery  Orders  then  incorporated.  In  this 
edition  we  have  inserted  after  careful  consideration 

w 

X        those  cases  only  which  contain  well  established  prin- 
^        ciples  of  Jurisprudence,  and  therefore  in  conformity 
with  the  more  simple  procedure  of  our  time.     On 
examination  it  will  be  found  that  a  large  number  of 
the  cases  which  we  have  omitted  were  decided  on  the 
iq"^      mere   technicalities  of  the  practice  which  has  now 
\        passed  away.    Our  object  has  been  to  provide  the  pro- 
fession with  a  work  of  practical  utility,  and  for  that 
purpose  we  have  avoided  as  much  as  possible  in- 
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cumbering  it  with  useless  matter  which  only  entails 
unnecessary  labour  on  the  practitioner. 

We  have  given  with  as  great  accuracy  as  we  could 
i-eferences  to  the  contemporaneous  reports,  but  we  can- 
not undertake  that  the  precise  point  will  be  found 
anywhere  but  in  the  reference  in  the  text. 

We  have  to  thank  the  Chief  Clerks,  Messrs.  E.  Lionel 
Clarke,  W.  Binns  Smith,  Alfred  Kawlinson,  and  J.  W. 
Hawkins,  for  their  courtesy  in  supplying  us  with  infor- 
mation as  to  the  practice  in  their  various  Chambers. 

R.  W.  ANDREWS, 

4  BbIOK  Ck)URT,  TSUPLB. 

A.  B.  STONEY, 

6  STom  BuiLDiMQB,  Linooln's  \vh. 
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ADDENDA  ET  CORRIGENDA. 


Pkge  18,  after  "  Ingle  v,  McCntohaa,  &a/'  inaert  '  The  ftnignee  of  one 
of  sevenJ  bOls  of  ooets  cannot  get  the  common  order  for 
taxation.    A  Ward,  W.  N.  1886.  88." 

„      1 6,  after  «*  Griffith  v.  Blake,"  inmi  *•  27  Oh.  D.  474.  A." 

„  125,  after  "  Kep.  of  GosU  Rica  v.  Erlanger,"  interi  *'  An  action  by 
a  foreign  Government  for  damages  by  collision  was  stayed 
till  serarity  bad  been  given  to  meet  the  damages  claimed 
by  the  defendant.    The  NewbatUe,  88  W.  R  818.  A.'' 

„  127,  and  at  pp.  137,  845,  after  ''Jackson  v.  Litchfield,"  ineeH 
•'Adam  v.  Townend,  14  Q.  R  D.  108." 

„     182,  after  "  Agnew  v.  Usher,"  tiwer*  - 14  Q.  R  D.  78.  A." 

„  „  It  is  not  the  intention  of  Role  Ig  to  bring  into  this 
oonntry  an  acti<m  which  is  properly  a  Scotch  action  simply 
because  some  person  who  has  some  trifling  interest  in  the 
matter  in  dispute  is  resident  here  and  is  made  a  defen- 
dant The  Yorkshire  Tannery  v,  Eglinton  Chemical  Ca, 
54  L.  J.  Ch.  88,  88  W.  R.  162. 

„  187,  Order  XIL  12.  In  Anon.  W.  N.  1884,  241,  service  of  the 
order  setting  aside  the  appearance  was  allowed  to  be 
effected  by  a  registered  letter  sent  to  the  fictitious  address 
for  service. 

M  150,  Order  XV.  1.  If  the  plaintiffs  do  not  ask  merely  for  an 
account,  but  daim  payment  of  a  definite  sum,  they  must 
give  particulars  of  demand.  Blackie  v.  Ottmanston,  28 
Ch.  J>.  119.  A. 
The  usual  foreclosure  order  may  be  made  under  this  Rule 
on  summons.    Davies  v.  Smith,  88  W.  R  211. 

n  182,  Order  XVII.  4.  As  to  the  personal  liability  of  a  trustee  in 
bankruptcy  for  carrying  on  an  action,  see  Bomeman  v. 
Wilson.  28  Ch.  D.  58.  A,  Pooley's  Trustee  v.  Whetham, 
lUd,  48.  A. 

„  185,  after  *'  Mulckem  v.  Doerks,"  ineeri  **51  L.  T.  429  ;  where 
the  objection  to  the  joinder  of  claims  was  taken  in  the 
statement  of  defence  the  C.  A  refused  to  set  it  aside 
as  embarrassing,  on  the  defendants  assenting  to  the  writ 
being  amended.  Wilmott  v.  Freehold  House  Co.,  51 
L.  T.  552.  A." 
Brfore  "Cooke  v.  Enchmarch,"  insert  "  In  Hoar  v.  Loe,  W.  N. 
1884,  241,  Bacon,  V.C ,  allowed  a  claim  to  be  added  for 
possession  on  moving  for  judgment  in  default  of  appear- 
ance in  a  foreclosure  action.  In  Withall  v.  Nixon, 
W.  N.  1885,  17,  an  order  for  foreclosure  absolute,  and 
directing  possession  to  be  given  to  the  (daintiffs,  was 
made  ex  parte." 

„     189,  after  •*  Ex  parte  Griffin,"  &c.,  insert  "  14  Ch.  D.  87.  A." 

„  211,  Oitler  XXII.  6.  **  Payment  into  Court  by  way  of  satisfac- 
tion of  one  atleeed  breach  and  acceptance  in  full  satisfac- 
tion of  the  other  causes  of  action  is  tantamount  to  a 
discontinuance.     McBwraith  v.  Green,  54  L.  J.  41." 
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Page  211,  Order  XXIL  7,  after  "Broadhuret  v.  WUley,"  inteH 
"Tender  of  an  adequate  amount  in  a  salvage  action  b 
Bubieot  to  peculiar  conditions  arising  out  of  the  nature 
of  the  action.    The  William  Symington,  10  P.  D.  3.*' 

„  242,  Order  XXV.  3.  When  the  decision  substantially  disposes 
of  the  whole  action,  the  action  will  be  dismissed  with 
costs,  by  analogy  to  the  former  practice  on  demurrer. 
O'Brien  v.  Tyssen.  W.  N.  1885,  2,  64  L.  J.  Oh.  287. 

„  246,  Order  XXVII.  1.  *' Where  defendant  applies  to  dismiss 
the  action  with  costs,  the  Judge  may  in  his  discretion 
dismiss  the  action  without  costs,  and  such  order  is  not 
the  subject  of  appeal  Snelling  v.  Pulling,  W.  N.  1885, 
13."   (uisert  also  after  Llanover  v.  Homfray,  p.  iTi^fotL) 

„     248,  afier  **  Hunter  v.  Myatt,*'  inteH  '*  28  Ch.  D.  181." 

„  249,  c^ter  "  Phitt  v,  Mendel,"  in$ert  "  Doble  v,  Manley,  W.  N. 
1885,  36.'* 

„  264,  after  **  Lyell  v.  Kennedy,"  insert  '*  commented  on  in  Lyell 
V.  Kennedy.  33  W.  R  44." 

„  300,  Order  XXX  VX  3.  **  Unless  there  is  something  to  lead  the 
O.  A.  to  consider  that  the  Judge  has  exercised  his 
discretion  wrongly  in  a  case  falling  within  this  Rule,  they 
will  not  faiterfere.     Gardner  v.  Joy,  W.  N.  1885,  41.  A," 

„  301,  Order  XXXVI.  4,  6.  **  In  Old  MiU  Co.  ».  The  DucldiMr. 
field  Local  Board,  54  L.  J.  Ch.  160,  Bacon,  V.C., 
considered  that  an  action  for  the  obstruction  of  water 
rights  was  peculiarly  suitable  for  trial  at  the  assizes." 

„  303,  "  The  lapse  of  the  six  weeks  is  a  condition  precedent  to  the 
defendant's  right  to  give  notice  for  trial,  and  the  time 
cannot  be  abridged.  Saunders  v,  Fawley,  14  Q.  B.  D. 
234." 

„  304,  Order  XXXVL  16.  <*If  the  plaintiff  neglect  to  enter  for 
trial  within  six  days,  the  defendant  may  in  due  course 
move  to  dismiss  for  want  of  prosecution.  Crick  v. 
Hewlett,  53  L,  J.  Ch.  1110." 

„  319,  Note  of  Armour  v.  Walker  should  follow  Lawson  v.  Vacuum 
Brake  Co.,  seven  lines  down,  on  the  same  page. 

„  326,  Order  XXXVII.  45.  ''After  a  witness  has  been  examined 
before  an  Examiner  of  the  Court  and  his  depositions  have 
been  signed,  the  examiner  has  power  to  adjourn  the 
examination,  and  the  witness  may  be  recalled  and  is 
bound  to  attend  upon  notice  given  to  him  that  his 
attendance  is  required.  Re  The  Metrop.  Electric  Light 
Co.,  Ex  parte  Offer,  54  L.  J.  Ch.  253." 

„  335,  Order  XXXIX.  1.  '*  Order  XXXIX.  does  not  apply  to 
cases  sent  for  trial  to  the  County  Court.  Fritchard  v. 
Pritchard,  14  Q.  B.  D.  55." 

„     348,  after  **  Re  A  Solicitor,"  imert  "  33  W.  R  131." 

„     363,  (rfter  **  Fellows  v.  Thornton,"  insert  "  14  Q.  B.  D.  835." 

„  367,  Order  XLVI.  1.  **  A  stop  order  obtained  by  a  subsequent 
incumbrancer  who  has  notice  of  the  prior  incumbrance 
will  not  give  him  priority.  Re  A.  D.  Holmes,  W.  N. 
1885,  6." 

„  375,  after  ** Re  Boyd's  Trusts,"  inseH  "It  is  usual  to  proceed 
under  Rule  3  when  it  b  sought  to  transfer  the  action  from 
one  Div.  to  another. 

„  380,  Order  L.  3.  For  form  of  order  giving  liberty  to  plaintiff  to 
break  up  defendant's  soil  to  inspect  the  course  of  a  drain, 
see  Lamb  v.  Beaumont,  53  L  J.  Ch.  1111.         * 
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Page 898,  afUr  "Beg,  v.  Justices  of  Staflford,"  imerp  •*  14  Q.  B.  D. 

13.  A."  " 

„     407,  crfUr  "  JU  Tweedy,"  iruert  "  reviewed  on  appeal,  83  W.  R, 

318.  A." 
„    409,  In  Ite  Wilson  Alexander  v,  Galder,  W.  N.  1885,  37.  Pearson, 

J.,  has  decided  not  to  allow  cross-examination  in  Chambers 

upon  affidavits  filed  on  an  originating    summons  for 

administration  without  leave. 
„     41 1,  crfter  "  Borthwick  v.  Ransford,"  iruert  "  28  Ch.  D.  79." 
„     433,  afier  **  Hetherington  v.  Groom,*'  intert  **  If  the  order  do  not 

finally  dispose  of  the  whole  mattet,  no  leave  to  appeal,  it 

would  seem,  is  necessary.    Dawson  v.  Fox,  14  Q.  B.  D. 

877.  A." 
„      after  "  Robinson  v.  Tucker,"  inseH  '*  14  Q.  B.  D.  871  A." 
„     434y  Order  LVII.  11.    In  interpleader  proceedings  instituted  by 

a  sheriff,  both  the  claimant  and  execution  creditor  are  in 

respect  of  security  for  costs  on  the  same  footing  as 

plaintiffs  in  ordinary  actions.    Tomlinson  v.  Land  Finance 

Co.,  53  L.  J.  661.  A. 
„     439,  Order  LVIIL  6.   Where  there  are  cross  appeals  in  Admiralty 

and  the  original  appeal  is  withdrawn,  see  the  Beeswing, 

10  P.  D.  18.  A. 
„     445,  titfier  "Rourke  v.  White  Moss  Ca,"  insert  '*  explained  in 

Farrer  v.  Lacy,  33  W.  R  266.  A." 
„     447,  after  "  Bradford  v.  Young,"  insert  «  28  Ch.  D.  18.  A," 
„     470,  after  »'  Webster  v.  Myer,"  insert  •*  14  Q.  B.  D.  231.  A." 
„     472,  In  Re  M*ConneU,  33  W.  R  359.  A,  the  C.  A.  disaUowed 

the  costs  of  the  appeal  apparently  because  no  note  of  the 

judgment  in  the  Court  below  was  brought  before  them. 
„     478,  Order  LXV.  2.    "  Hearing  v,  Pearman,"  should  be  "  Waring 

V,  Pearman." 
„      „     Order  LXV.    4,  after  "Emeny  v,  Sandes,"  insert  "14 

Q.  B.  D.  6.  A." 
„     479,  after  "  Trustee  of  Pooley  v.  Whetham,"  inseH  "  28  Ch.  D. 

38.  A." 
„      „     after  "  Redondo  v,  Chaytor,"  insert  "  Ebrard  v.  Gassier,  28 

Ch.  D.  232.  A." 
H     482,  Order  LXV.  12.     ''This  Rule  does  not  apply  to  actions 

which  could  not  have  been  brought  in  a  County  Court. 

Saywood  v.  Cross,  14  Q.  B.  D.  63." 
„     491,  (rfter  **  Be  Sutton,"  insert  "  21  Ch.  D.  855  ;  even  after 

acceptance  of  the  sum  tendered,  if  the  trustees'  appearance 

be  deemed  necessary  they  may  be  allowed  the  costs  of 

such  appearance.    Be  Yardon's  Trusts,  33  W.  R.  297." 
„     492,  Order    LXV.   27   (20).      '*  Where   two    summonses    were 

taken  out,  Kay,  J.,  allowed  the  costs  of  one  only,  on  the 

ground  that  one  would  have  been  sufficient.    Be  Elisha 

Wilson's  Estates,  W.  N.  1885,  14." 
„     493,  after  "Batten  v.  Wedgwood  Coal  Co.,"  insert  "28  Ch.  D. 

317." 
„     604,  after  "Foxon  v.  Gascoigne,"  insert  "Be  United  Shepherds, 

kc  Ca,  W.  N.  1885,  15,  as  to  costs  of  opposing  success- 
fully a  petition  for  winding  up  a  company." 
„     556,  App.  C.  ii.  5.     For  the  form  of  an  order  made  on  default  of 

appearance  of  defendant,  see  Lee  v.  Dimsford,  54  L.  J. 

Ch.  108.  ' 
„     695,  S.  C.  Fees,  52.     The  fee  mentioned  is  payable  though  the 

matter  for  hearing  does  not  arise  in  an  action.     £x  pai'te 

Hasker,  14  Q.  B.  D.  82. 


SUPREME  COURT  OF  JUDICATURE 
ACT,  1873. 


36  &  37  Vict.  c.  66. 

An  Act  for  the  constitution  of  a  Supreme  Court, 
and  for  other  purposes  relating  to  the  better 
Administration  of  Justice  in  England ;  and  to 
authorise  the  transfer  to  the  Appellate  Division 
of  such  Supreme  Court  of  the  Jurisdiction  of 
the  Judicial  Committee  of  Her  Majesty's  Privy 
CounciL 

[5th  August,  1873.] 

Prelimtnary. 

1.  This  Act  may  be  cited  for  all  purposes  as  the  short  tiUe. 
**  Supreme  Court  of  Judicature  Act,  1873." 


Part  I. 

Constitution  and  Jiidgea  of  Supreme  Court 

4.  The  said  Supreme  Court  shall  consist  of  two  Diviiion  of 
permanent  Divisions,  one  of  which,  under  the  name  oSurt  tato  a 
of   "  Her  Majesty's  High   Court   of    Justice,"  shall  ^2^!^  ^^ 
have  and   exercise   original    jurisdiction,   with  such  a  Court  o? 
appellate  jurisdiction  from  inferior  Courts  as  is  herein-  JJJ^^^^ou 
after  mentioned,  and  the  other  of  which,  under  the 
name  of   "Her  Majesty's  Court  of    Appeal,"  shall 
have  and  exercise  appellate  jurisdiction,  with  such 
original  jurisdiction  as  hereinafter  mentioned  as  may 
be  incident  to  the  determination  of  any  appeal. 


2  Act  of  1873,  «.  16. 

Pabt  II. 

Jurisdiction  and  Law, 

jurtidiction  16.  The  High  Court  of  Justice  shall*  be  a  Superior 
2[J[J^Ji  Court  of  Record,  and,  subject  as  in  this  Act  mentioned, 
Jiutico.  there  shall  be  transferred  to  and  vested  in  the  said 
High  Court  of  Justice  the  jurisdiction  which,  at  the 
commencement  of  this  Act^  was  vested  in,  or  capable 
of  being  exercised  by,  all  or  any  of  the  Courts  follow- 
ing ;  (that  is  to  say), 

(1.)  The  High  Court  of  Chancery,  as  a  Common 
Law  Court  as  well  as  a  Court  of  Equity,  in- 
cluding the  jurisdiction  of  the  Master  of  the 
Bolls,  as  a  Judge  or  Master  of  the  Court  of 
Chancery,  and  any  jurisdiction  exercised  by 
him  in  relation  to  the  Court  of  Chancery  as 
a  Common  Law  Court ; 
(2.)  The  Court  of  Queen's  Bench ; 
(3.)  The  Court  of  Common  Pleas  at  Westminster ; 
(4.)  The  Court  of  Exchequer,  as  a  Court  of  Eevenue, 

as  well  as  Common  Law  Court ; 
(5.)  The  High  Court  of  Admiralty ; 
(6.)  The  Court  of  Probate ; 

(7.)  The  Court  for  Divorce  and  Matrimonial  Causes ; 
Bankruptcy      (8.)  The  London  Court  of  Bankruptcy  ; 
w!  ttdtth '      {^')  The  Court  of  Common  Pleas  at  Lancaster ; 
8<^  (10.)  The  Court  of  Pleas  at  Durham  ; 

(11.)  The  Courts  created  by  Commissions  of  Assize, 
of  Oyer  and  Terminer,  and  of  Gaol  Delivery, 
or  any  of  such  Commissions  ; 
.  The  jurisdiction  by  this  Act  transferred  to  the  High 
Court  of  Justice  shall  include  (subject  to  the  excep- 
tions hereinafter  contained)  the  jurisdiction  which,  at 
the  commencement  of  this  Act,  was  vested  in,  or 
capable  of  being  exercised  by,  all  or  any  one  or  more 
of  the  Judges  of  the  said  Courts,  respectively,  sitting 
in  Court  or  Chambers,  or  elsewhere,  when  acting  as 
Judges  or  a  Judge,  in  pursuance  of  any  statute,  law,  or 
custom,  and  all  powers  given  to  any  such  Court,  or  to 
any  such  Judges  or  Judge,  by  any  statute ;  and  also 
all  ministerial  powers,  duties,  and  authorities,  incident 
to  any  and  every  part  of  the  jurisdictions  so  trans- 
ferred. 

Hall,  V.G.,  has  held  that  this  section  gaye  him  jurisdiction  to 
hear  a  motion  to  expunge  an  entry  made  in  the  Register  of  Pro- 
prietors of  Patents  {Re  Myet^t  Patent,  W.  N.  1882,  58  &  56.  A). 


Jurisdiction  and  Law,  3 

The  itatement  of  Goaniel  for  the  Crown  that  a  oertain  cMe 
affects  the  revenue  of  the  Crown  will  be  sufficient  without 
further  evidence  to  induce  the  Court  to  remove  such  a  case 
frcnu  an  inferior  Court  into  the  Q.  B.  D.  {Ckwrton  v.  Wilkin^ 
W.  N.  1884,  62.) 

17.  There  shall  not  be  transferred   to,  or  vested  JurikHotioa 
u),  the  said  High  Court  of  Justice,  by  virtue  of  this  JSiidST* 

Act, —  High  Court 

(1.)  Any  appellate  jurisdiction  of  the  Court  of 
Appeal  in  Chancery,  or  of  the  same  Court 
sitting  as  a  Court  of  Appeal  in  Bank- 
ruptcy : 

(2.)  Any  jurisdiction  of  the  Court  of  Appeal  in 
Chancery  of  the  County  Palatine  of  Lan- 
caster: 

(3.)  Any  jurisdiction  usually  vested  in  the  Lord 
Chancellor  or  in  the  Lords  Justices  of 
Appeal  in  Chancery,  or  either  of  them,  in 
relation  to  the  custody  of  the  persons  and 
estates  of  idiots,  lunatics,  and  persons  of 
unsound  mind : 

(4.)  Any  jurisdiction  vested  in  the  Lord  Chancellor, 
in  relation  to  grants  of  Letters  Patent,  or  the 
issue  of  commissions  or  other  writings,  to  be 
passed  under  the  Great  Seal  of  the  United 
Kingdom : 

(5.)  Any  jurisdiction  exercised  by  the  Lord  Chan- 
cellor in  right  of,  or  on  behalf  of.  Her 
Majesty,  as  visitor  of  any  College,  or  of  any 
charitable  or  other  foundation  : 

(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in 
relation  to  records  in  London  or  elsewhere  in 
England. 

And  see  Judicature  Act,  1881,  sees.  2  and  24,  poit, 

18.  The  Court  of  Appeal  established  by  this  Act  jurisdiction 
shall  be  a  Superior  Court  of  Record,  and  there  shall  ^J'^SStSf 
be  transferred  to  and  vested  in  such  Court  all  juris-  Apped. 
diction  and  powers  of  the  Courts  following ;  (that  is 

to  say), 

(1.)  All  jurisdiction  and  powers  of  the  Lord  Chan- 
cellor, and  of  the  Court  of  Appeal  in  Chan- 
cery, in  the  exercise  of  his  and  its  appellate 
jurisdiction,  and  of  the  same  Court  as  a 
Court  of  Appeal  in  Bankruptcy  : 

(2.)  All  jurisdiction  and  powers  of  the  Court  of 


4  Act  of  1873,  $8.  18, 19. 

Appeal  in  Chancery  of  the  County  Palatine 
of  Lancaster,  and  all  jurisdiction  and  powers 
of  the  Chancellor  of  the  Duchy  and  County 
Palatine  of  Lancaster  when  sitting  alone  of 
apart  from  the  Lords  Justices  of  Appeal  in 
Chancery  as  a  Judge  of  reheariug  or  appeal 
from  decrees  or  orders  of  the  Court  of  Chan- 
cery of  the  County  Palatine  of  Lancaster  : 

(3.)  All  jurisdiction  and  powers  of  the  Court  of  the 
Lord  Warden  of  the  Stannaries  assisted  by 
his  assessors,  including  all  jurisdiction  and 
powers  of  the  said  Lord  Warden  when 
sitting  in  his  capacity  of  Judge  : 

(4.)  All  jurisdiction  and  powers  of  the  Court  of 
Exchequer  Chamber : 

(5.)  All  jurisdiction  vested  in  or  capable  of  being 
exercised  by  Her  Majesty  in  Council,  or  the 
Judicial  Committee  of  Her  Majesty's  Privy 
Council,  upon  appeal  from  any  judgment  or 
order  of  the  High  Court  of  Admiralty,  or 
from  any  order  in  lunacy  made  by  the  Lord 
Chancellor,  or  any  other  person  having 
jurisdiction  in  lunacy. 

Rehearing  is 'part  of  the  jurisdiction  of  tiie  Court  of  Appeal, . 
and  that  power  is  not  vested  in  the  High  Court  or  the  Judges 
thereof  (lU  The  SL  Nazaire  Company,  12  Ch.  D.  88.  A).  The 
Court  of  Appeal  wiU  not  rehear  its  own  decisions  {Flower  y. 
Lloyd,  6  Ch.  D.  297.  A).  Whether  it  had  any  such  jurisdiction 
in  Bankruptcy  cases  was  discussed  in  ExparU  Banco  de  Portugal, 
He  Hooper,  14  Ch.  D.  1.  A.  See  now  Bankruptcy  Act,  1883, 
sec  104. 

For  the  extent  to  which  the  Court  of  Appeal  is  bound  by  pre- 
vious appeal  decisions,  see  the  remarks  of  Baggallay,  L.  J.,  in 
Re  South  Durham  Iron  Company,  Smith's  Ca*e,  1 1  Ch.  D.  598.  A. 
And  of  Brett,  M.  R.,  in  the  Vera  Cruz,  9  P.  D.  98.  A.  When 
the  Court  of  Appeal  is  equally  divided  so  that  the  decision 
i^pealed  against  stands  unreversed,  the  Court,  when  a  similar 
case  is  brought  before  it,  is  not  bound  by  the  result  of  the 
previous  case.     (Ibid.  96.) 

As  to  jurisdiction  of  the  Chancery  Court  of  the  County 
Palatine  of  Lancaster  see  Re  Aliton*t  Trusts,  8  Ch.  D.  1.  A  ; 
Re  Longdmdale  Cotton  Co.,  8  Ch.  D.  150  ;  Lee  v.  Nuttall,  12 
Ch.  D.  61.  A ;  Re  Watmough  24  Ch.  D.  280.  A. 

Appeals  19,  The  said  Court  of  Appeal  shall  have  jurisdic- 

CoiS^*^  tion  and  power  to  hear  and  determine  Appeals  from 
any  judgment  or  order,  save  as  hereinafter  mentioned, 
of  Her  Majesty's  High  Court  of  Justice,  or  of  any 
Judges  or  Judge  thereof,  subject  to  the  provisions  of 
this  Act,  and  to  such  Rules  and  Orders  of  Court  for 


Jurisdidion  and  Law. 

legnlating  the  terms  and  conditions  on  which  such 
Appeals  shall  be  allowed,  as  may  be  made  pursuant 
to  this  Act 

For  all  the  purposes  of  and  incidental  to  the  hear- 
ing and  determination  of  any  Appeal  within  its  juris- 
diction, and  the  amendment,  execution,  and  enforce- 
ment of  any  judgment  or  order,  made  on  any  such 
Appeal,  and  for  the  purpose  of  every  other  authority 
expressly  given  to  the  Court  of  Appeal  by  this  Act, 
the  said  Court  of  AppeaL  shall  have  all  the  power, 
authority,  and  jurisdiction  by  this  Act  vested  in  the 
High  Court  of  Justice. 


**  SaTe  as  hereinafter  mentioned." — See  sees.  45,  47,  49  and  50, 
Jnd.  Act,  1873,  20,  Jud.  Act,  1876,  9,  10  and  14,  Jud.  Act, 
1881,  and  15,  Jud.  Act,  1884. 

To  enable  the  C.  A.  to  overrule  the  discretion  of  the  Court 
below  as  to  entertaining  an  action,  the  Judge  must  be  shown  to 
have  exercised  it  on  wrong  principles,  or  wrongly  or  unfairly. 
T/u  Leon  xiiL  8  P.  D.  121.  A 

An  appeal  lies  from  the  decision  of  the  Div.  Court,  on  an 
application  for  a  prohibition  to  a  County  Court  For  the  scope 
of  sec  20  of  the  App.  Jur.  Act,  1876,  pott^  is  limited  to  those 
cases  where  the  decision  is  declared  final  by  Act  of  Parliament 
(Barton  v.  TUmarak,  49  L.  J.,  573),  also  from  au  order  of  a 
Div.  Court  upon  an  interlocutory  matter  arising  in  an  election 
petition  {Harmon  v.  Park,  6  Q.  B.  D.  323.  A,  and  see  Jud.  Act, 
1881,  sec  14). 

An  appeal  will  lie  from  the  opinion  of  the  Court  on  a  special 
case  stated  by  an  arbitrator  {Skubrock  v.  TufneU,  9  Q.  B.  D. 
621.  A),  and  from  a  decision  upon  a  special  case  stated  by  an 
umpire  under  the  Lands  Clauses  Act,  1845  {Bidder  v.  N, 
SUifford  Rtf,  Co.,  4  Q.  B.  D.  412.  A).  On  the  vaUdity  of  a 
rate  {Overseers  of  WaUaU  v.  L.  N.  W.  R.  Co.,  4  App.  Cas.  30). 
From  the  decision  of  the  Q.  B.  D.  upon  a  case  stated  imder  12 
and  13  Vict.,  c  45.  s.  1 1,  in  an  appeal  against  a  poor-rate,  for 
the  decision  of  the  Q.  K  D.  is  an  *'  order  "  within  the  meaning  of 
this  section  (Corp.  of  Peterborough  v.  Overseers  of  Wilsthorpe, 
12  Q.  B.  D,  1.  A).  On  a  case  stated  by  Quarter  Sessions, 
pursuant  to  the  Highway  Act,  1885  {lUingwortk  v.  Btdmer 
Highway  Board,  53  L.  J.  M.  C.  60.  A). 

The  question  was  raised  but  not  decided  whether  an  appeal 
would  Ue  from  the  refusal  of  a  habeas  corpus  under  the  Extra- 
dition Act,  1870  (Beg.  v.  Weil,  9  Q.  B.  T).  701.  A). 

As  to  the  powers  of  a  single  Judge  of  the  C.  A.,  see  sec.  52, 


20.  See  now  sec.  3  of  the  App.  Jur.  Act,  1876.  Repealed  by 

8.  34  App. 
Juris.  Act, 

2L  Sec  now  sec  14  of  the  App.  Jur.  Act,  1876.  i87«. 

'^^  Repealed  by 

s.  24  App. 


32.  This  section  provided  for  the  transfer  of  business  pend-  l^^ 
iDg  at  the  date  of  the  Act 


■I?t, 


6  Act  of  1873,  8s.  23,  24. 

fjSroiM  of  ^^*  '^^  jurisdiction  by  this  Act  transferred  to  tbe 
jurisdiction.  Said  High  Ourt  of  Justice  and  the  said  Court  of 
Appeal  respectively  shall  be  exercised  (so  far  as  regards 
procedure  and  practice)  in  the  manner  provided  by  this 
Actj  or  by  such  Rules  and  Orders  of  Court  as  may  be 
made  pursuant  to  this  Act ;  and  where  no  special  pro- 
vision is  contained  in  this  Act  or  in  any  such  Rules  or 
Orders  of  Court  with  reference  thereto,  it  shall  be 
exercised  as  nearly  as  may  be  in  the  same  manner  as 
the  same  might  have  been  exercised  by  the  respective 
Courts  from  which  such  jurisdiction  shall  have  been 
transferred,  or  by  any  of  such  Courts. 

See  also  Order  LXXTL  2. 

Law  and  24.  In  every  civil  cause  or  matter  commenced  in 

SS^*?nt!*  ^^®  H^g^  Court  of  Justice  law  and  equity  shall  be 
lyadminis-  administered  by  the  High  Court  of  Justice  and  the 
^'^^         Court  of  Appeal  respectively  according  to  the  Rules 
following  : 

(1.)  If  any  plaintiff  or  petitioner  claims  to  be 
entitled  to  any  equitable  estate  or  right,  or  to 
relief  upon  any  equitable  ground  against  any- 
deed,  instniment,  or  contract,  or  against 
any  right,  title,  or  claim  whatsoever  asserted 
by  any  defendant  or  respondent  in  such 
cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could 
only  have  been  given  by  a  Court  of  Equity, 
the  said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  such  plaintiff  or  pe- 
titioner such  and  the  same  relief  as  ought 
to  have  been  given  by  the  Court  of  Chancery 
in  a  suit  or  proceeding  for  the  same  or  the 
like  purpose  properly  instituted  before  the 
passing  of  this  Act. 
(2.)  If  any  defendant  claims  to  be  entitled  to  any 
equitable  estate  or  right,  or  to  relief  upon 
any  equitaWe  ground  against  any  deed,  in- 
strument, or  contract,  or  against  any  right, 
title,  or  claim  asserted  by  any  plaintiff  or 
petitioner  in  such  cause  or  matter,  or  alleges 
any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitioner  in  such  cause  or 
matter,  the  said  Courts  respectively,  and 
every  Judge  thereof,  shall  give  to  every 
equitable  estate,  right,  or  ground  of  relief 
so  claimed,  and  to  every  equitable  defence 


Jurisdiction  and  Law, 

so  alleged,  sucb  and  the  same  effect,  by  way 
of  defence  against  the  claim  of  such  plaintiff 
or  petitioner,  as  the  Court  of  Chancery 
ought  to  have  given  if  the  same  or  the  like 
matters  had  been  relied  on  by  way  of  defence 
in  any  suit  or  proceeding  instituted  in  that 
Court  for  the  same  or  the  like  purpose 
before  the  passing  of  this  Act 

(3.)  The  said  Courts  respectively,  and  every  Judge, 
thereof,  shall  also  have  power  to  grant  to 
any  defendant  in  respect  of  any  equitable 
estate  or  right,  or  other  matter  of  equity, 
and  also  in  respect  of  any  legal  estate,  right, 
or  title  claimed  or  asserted  by  him,  all  such 
relief  against  any  plaintiff  or  petitioner  as 
such  defendant  shall  have  properly  claimed 
by  his  pleading,  and  as  the  said  Courts 
respectively,  or  any  Judge  thereof,  might 
have  granted  in  cmy  suit  instituted  for  that 
purpose  by  the  same  defendant  against  the 
same  plaintiff  or  petitioner;  and  also  all 
such  relief  relating  to  or  connected  with  the 
original  subject  of  the  cause  or  matter,  and 
in  like  manner  claimed  against  any  other 
person,  whether  already  a  party  to  the  same 
cause  or  matter  or  not,  who  shall  have  been 
duly  served  with  notice  in  writing  of  such 
claim  pursuant  to  any  Rule  of  Court  or  any 
Order  of  the  Court,  as  might  properly  have 
been  granted  against  such  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  in- 
stituted by  the  same  defendant  for  the  like 
purpose ;  and  every  person  served  with  any 
such  notice  shall  thenceforth  be  deemed  a 
party  to  such  cause  or  matter,  with  the  same 
rights  in  respect  of  his  defence  against  such 
claim,  as  if  he  had  been  duly  suei  in  the 
ordinary  way  by  such  defendant. 

An  action  against  a  Corporatioa  aggregate  brought  in  the 
Equity  side  of  the  Mayor's  Court  was  transferred  to  the  Gh. 
Div.  on  the  grounds  that  questions  affecting  the  rights  of  other 
persons  must  be  determined  before  the  main  question,  and  a 
corporation  aggregate  could  not  be  sued  in  the  Mayor's  Court 
{Vidoen  v.  Stetww,  29  W.  R.  662  ;  Nothard  v.  Prodor,  1  Ch. 
D.  4.  A.) 

Order  XVL  48-55,  deals  with  bringing  in  a  third  party, 
against  whom  the  defendant  claims  contribution  or  indemnity, 
and  Order  XXI.  11-15,  deals  with  the  case  of  where  a  defen- 


Ad  of  1873,  s.  24 

dant  makes  a  eonntardaim  against  the  plaintiff  jointly  with 
some  other  person. 

With  regard  to  this  sub-section.  Cotton,  L.  J.,  remarks  in 
Britain  v.  RossiUr,  11  Q.  B.  D.  131.  A :  "The  doctrine  as  to 
part  performance  has  always  been  confined  to  questions  relating 
to  land ;  it  has  never  been  applied  to  contracts  of  service,  and  it 
ought  not  now  to  be  extended  to  oases  in  which  the  Court  of 
Clumcery  never  interfered. 

(4.)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  recognise  and  take  notice  of 
all  equitable  estates,  titles,  and  rights,  and 
all  equitable  duties  and  liabilities  appearing 
incidentally  in  the  course  of  any  cause  or 
matter,  in  the  same  manner  in  which  the 
Court  of  Chancery  would  have  recognised 
and  taken  notice  of  the  same  in  any  suit  or 
proceeding  duly  instituted  therein  before  the 
passing  of  this  Act 

Though  the  Com.  Law  Div.  cannot  reform  or  set  aside  a  deed 
with  regard  to  its  effect  in  the  future,  it  may  for  the  purpose  of 
determining  an  action  treat  it  as  set  aside  {Matyn  v.  iV,  MoHyn 
Coal  Co.,  1  C.  P.  D.  160). 

(5.)  Ko  cause  or  proceeding  at  any  time  pending  in 
the  High  Court  of  Justice,  or  before  the 
Court  of  Appeal,  shall*  be  restrained  by 
prohibition  or  injimction  ;  but  every  matter 
of  equity  on  which  an  injunction  against  the 
prosecution  of  any  such  cause  or  proceeding 
might  have  been  obtained,  if  this  Act  had 
not  passed,  eitlier  unconditionally  or  on  any 
terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto:  Provided  always, 
that  nothing  in  tliis  Act  contained  shall 
disable  either  of  the  said  Courts  from  direct- 
ing a  stay  of  proceedings  in  any  cause  or 
matter  pending  before  it  if  it  shall  think 
fit ;  and  any  person,  whether  a  party  or  not 
to  any  such  cause  or  matter,  who  would  have 
been  entitled,  if  this  Act  had  not  passed, 
to  apply  to  any  Court  to  restrain  the  pro- 
secution thereof,  or  who  may  be  entitled  to 
enforce,  by  attachment  or  otherwise,  any 
Judgment,  Decree,  Kule,  or  Order,  contrary 
to  which  all  or  any  part  of  the  proceedings 
in  such  cause  or  matter  may  have  been  taken, 
shall  be  at  liberty  to  apply  to  the  said  Courts 
respectively,  by  motion  in  a  summary  way, 
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for  a  stay  of  proceedings  in  such  cause  or 
matter,  either  generally,  or  so  far  as  may  be 
necessary  for  the  purposes  of  justice ;  and 
the  Court  shall  thereupon  make  such  Order 
as  shall  be  just 

The  Court  of  Banlcruptcy  may  stil]  restmin  an  action  in  an- 
other CJonrt  {Ex  parte  DUUm,  1  Ch.  D.  567.  A).  The  London 
Coort  of  Bankruptcy  is  now  consolidated  with  the  Supreme 
Court  (Bankruptcy  Act,  ISSS,  sec.  93).  As  to  how  this  discretion 
is  exercised  see  Ex  'parte  AmUtage,  17  Ch.  D.  IS.  A ;  Ex  parte 
Price,  21  Ch.  D.  658.  A.  But  one  Division  of  the  High  Court 
cannot  restrain  any  proceedings  in  another  ( Wright  v.  Medgrave, 

11  Ch.  D.  24.  A,  discussed  in  Ay/win  v.  Evam,  47  L.  T.  668, 
along  with  Billiard  v.  Hanwn,  21  Ch.  D.  69.  A). 

Staying  execution  on  an  award  in  another  division  would  be 
simila^  in  effect  to  interfering  by  injunction  [Powdl  v.  Jevotthury, 
9  Ch.  D.  34.  A).  So  would  be  allowing  a  fresh  action  to  be 
commenced  to  restrain  the  proceedings  of  a  receiver  appointed 
in  another  action  {Sewrle  v.  ChwiJL,  25  Ch.  D.  723.  A). 

This  section  does  not  interfere  with  the  granting  of  an  injunc- 
tion restraining  the  institution  of  proceedings  {BewnX  v.  Wood^ 

12  Ch.  D.  606,  HaH  v.  HaH,  46  L.  T.  16). 

Proceedings  in  an  action  \sj  executors  may  be  stayed  until 
probate  is  produced  {Taum  v.  Com,  Bank  of  Sydney,  12  Q.  K  D. 
294). 

An  application  under  sec.  85  of  the  Companies  Act,  1862,  to 
restrain  further  proceedings  in  an  action  after  the  presentation 
of  a  winding-up  petition,  must  be  made  in  the  Division  in  which 
the  action  is  brought  {Ee  The  Artittic  Colour  Co.,  14  Ch.  D.  502). 
Under  Order  XTJX.  6,  the  Judge  has  power  to  transfer  pending 
actions  to  himself. 

When  a  collusive  action  has  been  instituted  for  an  inequit- 
able purpose,  the  proper  mode  of  dealing  with  such  action  is  to 
stay  it  {EscoU  y.  Qrty,  47  L.  J.  606).  So  also  where  the  costs 
of  a  discontinued  action  are  unpaid  (Order  XXYI.  4).  When 
an  action  is  shown  to  be  vexatious  and  an  abuse  of  the  process 
of  the  Court  it  will  be  stayed  (Dawkint  v.  Prince  Edward  of 
Saxe-Weimm-,  1  Q.  K  D.  499).  InEdmundt  v.  Attorney-Gene- 
ral, 47  L.  J.  Ch.  345,  such  an  order  was  made  on  adjourned 
summons. 

A  defendant  is  entitled  to  have  further  proceedings  in  an 
action  stayed  where  the  plaintiff  seeks  to  proceed,  notwithstand- 
ing his  agreement  to  compromise  (Eden  v.  Ncnth,  7  Ch.  D.  781). 

Sub-section  6  is  intended  to  give  power  to  stay  actions  which 
have  been  improperly  brought,  or  the  prosecution  of  which  the 
Court  of  Chancery  would  have  restrained  by  injunction  {Crowle 
V.  Jlus9eU,  4  C.  P.  D.  186.  A). 

"  Every  matter  of  eouity  on  which  an  injunction  might  have 
been  obtained,"  may  be  relied  on  by  wav  of  defence.  The 
statute  does  not  prevent  the  Court  from  ordering  a  stay  of  pro- 
ceedings when  it  is  necessary  for  a  temporary  purpose,  but  it 
was  not  intended  that  while  injunction  eo  nomine  was  abolished 
the  Court  might  do  the  same  thing  in  aaotber  form  (Hannen, 
P.,  ManhaU  v.  MarthaU,  6  P.  D.  20). 

When  two  actions  are  proceeding  in  different  Courts  between 
the  same  part^  and  for  the  same  matter,  in  this  country  or 
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any  other  part  of  the  Queen's  dominions,  one  of  suoh  actions  is 
primA  facie  vexatious,  and  the  Court  will  generally,  as  of  course, 
put  the  plaintiff  to  his  election  as  to  which  he  will  proceed  with, 
and  stay  the  other.  But  where  one  of  them  is  in  a  foreign 
country,  a  special  case  must  be  made  out  to  induce  the  Court  to 
interfere  {McHenry  v.  LevM^  22  Ch.  D.  397.  A  ;  Peruvian  Ouano 
Co,  V.  Bochooldt,  23  Ch.  D.  226.  A).  When  a  foreigner  brings 
an  action  against  an  JSnglishman  in  the  English  Courts,  it  is 
not  primd  fticie  vexatious  for  the  Englishman  to  take  pro- 
ceedings against  the  foreigner  in  the  foreign  Court  (Hywan 
V.  Hdm,  24  Ch.  D.  531.  A).  In  which  case  McHenry  v.  Lewi* 
and  Peruvian  Guano  Co.  v.  Bochcoidt^  were  considered. 

Where  a  foreigner  has  appeared  in  an  action  in  an  English 
Court  he  gives  jurisdiction  to  the  English  Court  to  restrain  him 
from  proceeding  to  litigate  the  same  subject-matter  in  the 
Courts  of  his  own  country.  The  exercise  of  this  power,  how- 
ever, is  discretionary  {Dawkint  v.  Simonettif  29  W.  R  228.  A). 

(6.)  Subject  to  the  aforesaid  provisions  for  giving 
etfect  to  equitable  rights  and  other  matters 
of  equity  in  manner  aforesaid,  and  to  the 
other  express  provisions  of  this  Act,  the  said 
Courts  respectively,  and  every  Judge  thereof, 
shall  recognise  and  give  effect  to  all  legal 
claims  and  demands,  and  all  estates,  titles, 
rights,  duties,  obligations,  and  liabilities  ex- 
isting by  the  common  law  or  by  any  custom 
or  created  by  any  statute,  in  the  same 
manner  as  the  same  would  have  been  re- 
cognised and  given  effect  to  if  this  Act  had 
not  passed  by  any  of  the  Courts  whose 
jurisdiction  is  hereby  transferred  to  the  said 
High  Court  of  Justice. 

It  would  seem  that  questions  as  to  the  competency  of  a 
married  woman  to  make  a  will  under  a  power,  and  of  the  valid 
execution  of  the  power  arising  in  cases  in  the  P.  D.,  will  in 
future  be  decided  by  such  Division  {PkiUipt  v.  Jenkins,  44  L. 
T.  281). 

(7.)  The  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  exercise  of  the 
jurisdiction  vested  in  them  by  this  Act  in 
every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant,  and 
shall  grant,  either  absolutely  or  on  such 
reasonable  terms  and  conditions  as  to  them 
shall  seem  just,  all  such  remedies  whatso- 
ever as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any 
and  every  legal  or  equitable  claim  properly 
brought   forward   by   them  respectively  in 


*  Jurisdiction  and  Law.  11 

sncli  cause  or  matter;  so  that,  as  far  as 
possible,  all  matters  so  in  controversy  be- 
tween the  said  parties  respectively  may  be 
completely  and  finally  determinefl,  and  all 
multiplicity  of  legal  proceedings  concerning 
any  of  such  matters  avoided. 

An  order  may  be  made  under  this  sub-section,  staying  one  of 
two  cross  actious  between  the  same  parties  arising  out  of  the 
same  matter,  giving  leave  to  raise  by  defence,  set-off  and  counter- 
claim, aU  questions  intended  to  be  raised  in  the  action  which  is 
stayed.  As  a  general  rule,  that  party  should  have  the  conduct 
of  the  proceedings  on  whom  the  substantial  burden  of  proof  is 
thrown  ;  and  if  there  be  nothing  to  choose  in  this  regard,  then 
on  the  party  who  was  first  in  point  of  tima  The  Judge  must 
consider  what  is  the  fair  mode  of  trying  that  which  is  shown  to 
be  the  substantial  matter  (Thomson  v.  S.  E.  Ry,  Co.,  9  Q.  B.  D. 
820,  828.  A ;  Ladd  v.  PuUston,  62  L.  J.  Ch.  816). 

In  an  administration  suit  the  absence  of  a  general  representa- 
tive of  the  estate  must  be  rectified,  as  the  administrator  ad  litem 
was  insufficient  for  finally  determining  the  cause  or  matter  when 
the  object  of  the  suit  was  to  establish  the  title  of  the  plaintiff  as 
sole  next  of  kin  {Doiodeswdl  v.  DowdetwtU,  9  Gh.  D.  294.  A ; 
see  Order  XVI.  46). 

In  Cfauda  Frhres  88,  O.,  12  Ch.  D.  882,  it  was  held  that 
when  an  applicant  had  submitted  the  determination  of  his  rights 
to  the  Court,  the  Court  had  jurisdiction  under  this  sub-section  to 
enforce  the  carrying  into  effect  of  the  fuU  terms  of  a  compromise 
arrived  at  between  the  parties. 

Concealed  fraud,  and  the  absence  of  reasonable  means  of  dis- 
covery, may  now  be  pleaded  in  an  action  in  the  Q.  B.  D.  in  reply  * 
to  the  defence  of  the  Statutes  of  Limitation  (Qihbt  v.  QuiiA,  9 
Q.  R  D.  69.  A). 

As  to  the  power  of  the  Court  to  stay  actions  so  as  to  prevent 
multiplicity  of  proceedings,  see  cases  cited  tmder  Order  XLIX. 

26.  And  whereas  it  is  expedient  to  take  occasion  of  Rules  of  Iaw 
the  union  of  the  several  Courts  whose  jurisdiction  is  ^^^*"^**" 
herehy  transferred  to  the  said  High  Court  of  Justice 
to  amend  and  declare  the  law  to  he  hereafter  admin- 
istered in  England  as  to  the  matters  next  hereinafter 
mentioned :  Be  it  enacted  as  follows : 

(1.)  Bepealed  by  sec  10  Jud.  Act,  1876,  which  is  substituted 
for  it. 

(2.)  No  claim  of  a  cestui  que  trad  against  his  trustee  statutes  of 
for  any  property  held  on  an  express  trust,  or  {^i^'^^bio 
in  respect  of  any  hreach  of  such  trust,  shall  *<>  express 
be  held  to  be  barred  by  any  Statute  of  Limi-  "" 
tations. 

The  question  as  to  what  is  an  express  and  what  is  a  construc- 
tive tnut,  is  the  subject  of  an  elaborate  inquiry  in  the  judgment 
of  Kay,  Jm  in  Banner  v.  Berridgt,  18  Ch.  D.  264:— "I  do  not 
think,*'  be  says,  **  that  it  is  an  exhaustive  definition  of  an  ex- 
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press  trust ;  that  it  must  be  a  trust  expressly  declared  by  a  deed, 
will,  or  some  other  written  instrument."  ...  A  man  may  be 
bound  by  express  trust  where  moneys  which  in  no  sense  belong 
to  him,  and  m  which  he  has  no  kind  of  interest,  or  goods,  plate 
or  jewels  are  placed  in  his  hands  by  the  real  owner  as  depositee 
of  them,  and  that  vrithout  any  writing  or  even  expression  in 
words  that  it  was  to  be  a  trust  (pp.  263,  264). 

In  Stagi-am  v.  Tuck,  18  Ch.  D.  296,  Kay,  J.,  held  that  a 
receiver  held  under  an  express  trust. 

In  Hodgson  v.  Wmiamaon,  16  Ch.  D.  87,  Bacon,  V.C.,  held 
that  the  deU»  payable  out  of  funds  held  in  trust  for  a  married 
woman  for  her  separate  estate  are  not  barred  by  the  Statute  of 
Limitations.  It  is,  however,  worthy  of  note  that  this  section, 
which  professes  both  to  "amend  and  declare  the  law,"  was  never 
referred  to.  It  was  very  pertinently  asked  in  the  course  of  the 
argument :  "  Can  it  be  said  that  her  separate  estate  is  a  trust 
fund  for  the  benefit  of  her  creditors  ?  *' 

(3.)  An  estate  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  have  con- 
ferred upon  the  tenant  for  life  any  legal 
right  to  commit  waste  of  the  description 
known  as  equitable  waste,  unless  an  inten- 
tion to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating  such 
estate. 

(4.)  There  shall  not,  after  the  commencement  of 
this  Act,  be  any  merger  by  operation  of  law 
only  of  any  estate,  the  beneficial  interest  in 
which  would  not  be  deemed  to  be  merged  or 
extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the 
possession  or  receipt  of  the  rents  and  profits 
of  any  land  as  to  which  no  notice  of  his  in- 
tention to  take  possession  or  to  enter  into 
the  receipt  of  the  rents  and  profits  thereof 
shall  have  been  given  by  the  mortgagee, 
may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  or  profits,  or  to  pre- 
vent or  recover  damages  in  respect  of  any 
trespass  or  other  wrong  relative  thereto,  in 
his  own  name  only,  unless  the  cause  of  action 
arises  upon  a  lease  or  otlier  contract  made 
by  him  jointly  with  any  other  person. 

A  mortgagor  in  receipt  of  the  rents  and  profits  may  maintain 
an  action  on  a  covenant  to  restrain  a  defendant  from  using  a 
building  as  a  beer-house  without  joining  the  mortgagee  (Pair- 
dough  v.  ManhaU,  4  Ex.  D.  37.  A). 

(6.)  Any  absolute  assignment,  by  writing  under  the 
hand  of  the  assignor  (not  purporting  to  be 
by  way  of  charge  only),  of  any  debt  or  other 
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legal  chose  in  action,  of  which  express  notice 
in  meriting  shall  have  been  given  to  the  ' 
debtor,  trustee,  or  other  person  from  whom 
the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action, 
shall  be,  and  be  deemed  to  have  been  efifec- 
toal  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over 
the  right  of  the  assignee  if  this  Act  had  not 
passed),  to  pass  and  transfer  the  legal  right 
to  such  debt  or  chose  in  action  from  the  date 
of  such  notice,  and  all  legal  and  other  reme- 
dies for  the  same,  and  the  power  to  give  a 
good  discharge  for  the  same,  without  the 
concurrence  of  the  assignor :  Provided 
always,  that  if  the  debtor,  trustee,  or  other 
person  liable  in  respect  of  such  debt  or  chose 
in  action  shall  have  had  notice  that  such 
assignment  is  disputed  by  the  assignor  or 
any  one  claiming  under  him,  or  of  any  other 
opposing  or  conflicting  claims  to  such  debt  or 
chose  in  action,  he  shall  be  entitle<{,  if  he 
think  fit,  to  call  upon  the  several  persons 
making  claim  thereto  to  interplead  concern- 
ing the  same,  or  he  may,  if  he  think  fit,  pay 
the  same  into  the  High  Court  of  Justice 
under  and  in  conformity  with  the  provisions 
of  the  Acts  for  the  relief  of  trustees. 

The  point  was  raised  whether  prooeedings  might  be  taken 
under  the  latter  portion  of  this  sub-section  without  waiting  till 
action  brought  [He  New  Hamburg  Rjf,  Cb.,  W.  N.  1876,  239, 
and  see  Order  LVIL  la.  4). 

A  solicitor  may  assign  his  bill  of  costs,  the  assignee  may  then 
deliver  a  bill  signed  in  his  own  name,  and  bring  an  action 
thereon  {Ingle  v.  M*(htchan,  12  Q.  B.  D.  518). 

This  sub-section  only  applies  to  debts  of  which  there  has  been 
an  absolute  assignment  in  writing.  And  a  banking  company 
not  being  trustees  within  the  Trustee  Relief  Act,  are  not  en- 
titled to  pay  the  deposit  moneys  into  Court  thereunder  {Be 
Sutton'e  Trusts,  12  Ch.  D.  175).  And  in  WaUcer  v.  Bradford 
Bank,  12  Q.  B.  T>.  511,  it  was  held  that  the  Bank,  being  a 
stranger  to  the  assignment,  could  not  set  up  the  defence  that  it 
was  voluntary  and  therefore  invalid  in  Equity.  A  deed  by 
which  debts  were  assigned  to  the  plaintiff  upon  trust  that  he 
should  receive  them,  and  thereout  pay  himself  a  sum  due  to 
him  from  the  assignor,  and  pay  the  surplus  to  the  assignor, 
was  held  an  absolute  assignment  within  this  sub-section  {Bur- 
Unson  V.  BaU,  12  Q.  B.  D.  847).  It  must  not  purport  to  be 
by  way  of  charge  only;  whether  this  means  an  assignment 
which  expresses  on  the  face  of  it  that  it  is  made  by  way  of 
charge  only,  or  an  assignment  which,  coupled  with  all  the  but- 
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rounding  circumBtanoes,  shows  that  it  is  by  wajjr  of  charge  only, 
was  a  point  raised  but  not  decided  in  the  National  Prcv.  Bank 
V.  Barle,  6  Q.  B.  D.  630. 

As  to  the  assignee  of  a  chose  in  action  joining  the  assignor  as 
co-plaintiff,  see  Turquand  v.  Fearon,  4  Q.  B.  D.  280 ;  Order 
XVL2,jpc«<. 

Stipulations      (7.)  Stipulations  in  contracts,  as  to  time  or  other- 
^n^^*  wise,  which  would  not  before  the  passing  of 

contaracts.  this  Act  have  been  deemed  to  be  or  to  have 

become  of  the  essence  of  such  contracts  in  a 
Court  of  Equity,  shall  receive  in  all  Courts 
the  same  construction  and  effect  as  they 
trould  have  heretofore  received  in  equity. 

The  effect  of  this  ohkuse  is  that  the  purchaser  of  real  estate 
seeking  damages  is  no  longer  obliged  to  prove  his  willingness 
and  readiness  to  complete  on  the  day  named,  but  may  still  re- 
cover, if  he  can  prove  such  readiness  and  willingness  within  a 
reasonable  time  after  the  stipulated  day  {ffowe  ▼.  Smith,  27 
Ch.  D.  103.  A). 

Injunctions       (8.)  A  maudamus  or  an  injunction  may  be  granted 
^Ywi  or  a  receiver  appointed  by  an  interlocutory 

Order  of  the  Court  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  or  con- 
venient that  such  Order  should  be  made; 
and  any  such  Order  may  be  made  either 
unconditionally  or  upon  such  terms  and 
conditions  as  the  Court  shall  think  just; 
and  if  an  injunction  is  asked,  either  before, 
or  at,  or  after  the  hearing  of  any  cause  or 
matter,  to  prevent  any  threatened  or  appre- 
hended waste  or  trespass,  such  injunction 
may  be  granted,  if  the  Court  shall  think  fit, 
whether  the  person  against  whom  such  in- 
junction is  sought  is  or  is  not  in  possession 
under  any  claim  of  title  or  otherwise,  or  (if 
out  of  possession)  does  or  does  not  claim  a 
right  to  do  the  act  sought  to  be  xestrained 
under  any  colour  of  title ;  and  whether  the 
estates  claimed  by  both  or  by  either  of  the 
parties  are  legal  or  equitable. 

This  sub-section  treats  of  matters  too  extensive  to  be  adequately 
discussed  within  the  scope  of  this  work.  The  following  brief 
remarks  and  cases  decided  for  the  most  part  since  the  passing  of 
the  Act  may  be  found  useful  to  the  practitioner. 

Order  L.,  pott,  treats  of  interlocutory  orders  as  to  Mandamus, 
Injimctions,  &c 
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Mcmdamue* 

The  mandamtu  spoken  of  m  this  sub-section  is  not  the  prero-  MaAning  of, 
gative  mandamus,  but  only  a  mandamus  which  must  be  granted  ^  ^^  *^' 
to  direct  the  performance  of  some  act,  of  something  to  be  done    ^"^ 
which  is  the  result  of  an  action  where  an  action  will  lie  (Per 
Brett,  L.  J^  Oloi9op  ▼.  ffetton  Local  Board,  12  Gh.  D.  122.  A  ; 
and  see  Jee  Paru  Rink  Co.,  6  Gh.  D.  7S1). 

As  to  the  action  of  mandamus  »ee  Order  LIIL 1-4.  As  to  an 
application  for  the  prerogrative  writ  of  mandamus  see  Order  LIIL 
6-15.    As  tP  penalty  for  disobedience  see  Order  XLIL  30. 

Injunction. 

This  sub-section  has  considerably  enlaiged  the  powers  of  the 
Court,  by  fusing  the  extensive  powers  given  by  the  G.  L.  P.  Act, 
1854,  sees.  79, 81,  82,  with  the  jurisdiction  formerly  exercised  by 
a  Gourt  of  Equity ;  the  principles  remain  the  same,  and  it  is 
with  regard  to  those  settled  legal  reasons  or  principles  that  the 
Court  will  decide  what  terms  and  conditions  are  just  (Beddow  v. 
Beddaw,  9  Ch.  D.  89 ;  Shaw  v.  E.  of  Jeney,  4  G.  P.  D.  859.  A  ; 
Oa$kin  V.  BaUa,  18  Ch.  D.  824.  A  ;  N.  L  Ry.  v.  G,  N,  Ry., 
11  Q.  B.  D.  30.  A).  It  must  be  "just"  as  well  as  "conve- 
nient"  {Day  v.  Brownrigg,  10  Gh.  D.  807.  A). 

A  claim  for  injunction  or  receiver  should  be  endorsed  on  the 
writ  when  either  is  a  substantial  part  of  the  action  {Colehoui'ne 
▼.  CoUbovme,  1  Gh.  D.  690). 

An  application  to  restrain  a  receiver  on  the  ground  that  be  is 
exceeding  his  authority  should  be  taken  as  a  step  in  the  action 
in  whidi  he  was  appointed,  and  not  by  a  fresh  action  (Seakt  v. 
Choai,  25  Ch.  D.  723.  A). 

In  order  to  justify  the  committal  of  a  defendant  for  the  breach 
of  an  injunction,  it  b  not  necessary  that  the  order  granting  the 
injunction  should  have  been  served  upon  him  if  it  be  proved  that 
he  had  notice  of  the  order  aliunde,  and  knew  that  toe  plaintiff 
intended  to  enforce  it  {United  Telephone  Co,  v.  Dale,  25  Gh.  D. 
778). 

Where  the  rights  of  the  parties  can  be  determined  by  either 
injunction  or  prohibition,  preference  will  be  given  to  the  cheaper 
and  more  effectual  remedy  {ffedley  v.  BcUes,  18  Ch.  D.  498,  ex- 
plained in  Stannard  v.  Vettry  of  St.  Giles,  20  Ch.  D.  197.  A). 

Where  a  statute  creates  a  new  offence,  and  imposes  a  penalty, 
the  auxiliaiy  remedy  by  injunction  may  still  be  claimed  {Cooper 
v.  WhtU'mgkam,  15  Ch.  D.  501). 

A  foreign  sovereign  who  submits  to  be  made  a  defendant  in 
an  action,  for  the  purpose  of  empowering  the  Court  to  make  an 
order,  does  not  thereby  part  with  any  of  his  rights  ( VavoMetir  v. 
Krepp,  9  C^.  D.  851  A).  In  the  absence  of  any  equity  to  justify 
them,  the  Courts  in  this  countxy  will  not  restrain  by  injunction 
a  plaintiff  from  proceeding  in  a  foreign  Court  {Fletcher  v.  Rodger*, 
27  W.  R.  97.  A).  The  Court  cannot  grant  an  injunction  to 
restrain  a  foreigner  from  proceeding  in  a  foreign  Court  against 
an  administrator,  consequently  the  Court  has  no  jurisdiction  to 
grant  an  injunction  to  prevent  him  from  removing  his  property 
m  this  countxy  {Re  Boyse,  15  Ch.  D.  591). 

Where  the  Crown  was  desirous  of  obtaining  an  interim  injunc- 
tion, but  was  unable  to  give  an  undertaking  as  to  damages, 
Jessel,  M.  R.,  refused  to  grant  it  {Sec.  of  State  for  War  v.  Chubb, 
W.  N.  1880,  128). 
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Where  a  plaintiff  obtains  an  interlocntory  injanotion  upon 
giving  an  undertaking  as  to  damages,  the  defendant  is  entitled 
to  the  benefit  of  the  imdertaking,  even  though  it  should  be  after- 
wards  dedded  that  the  injunction  was  wrongly  granted  owing 
to  the  mistake  of  the  Court  itself  (Chi/Uh  v.  Mahe,  82  W.  &. 
882,  A,  58  L.  J.  Ch.  965  A). 

A  notice  of  the  granting  of  an  injunction  may  be  given  by 
telegram.  A  sheriff's  officer  who  receives  such  a  notice  should 
inquire  by  telegraph  to  see  if  it  be  bond  Jide  (Ex  parte  LangUy^ 
18  Oh.  D.  110  A),  in  which  case  it  was  held  that  a  London 
solicitor  who  obtains  an  order  restraining  a  sale  in  the  country 
ought  to  telegraph  to  his  agent  at  the  place  and  ask  him  to  give 
notice  to  the  persons  affected ;  and  see  also  Be  Bryantf  4  Ch. 
D.  98. 

The  Court  will  restrain  the  committee  of  a  club  from  acting 
improperly  in  the  matter  of  expelling  a  member  (Fisher  v.  Keane, 
-  11  Ch.  D.  363  ;  Laboucherey.  Earl  of  Whamdiffe,  18  Ch.  D.  846  ; 
Vawldm  V.  AnirdbiM,  17  Ch.  D.  616.  A). 

An  injunction  will  be  granted  to  restrain  the  publication  of 
matter  mjurious  to  the  plaintiff's  trade,  and  which  is  found  to 
be  libellous  (Saxby  v.  Easterbrook,  8  C.  P.  D.  839  ;  Bill  v.  ffart- 
DavieSt  21  Ch.  D.  798).  And  such  jurisdiction  extends  to  oral 
statements  (Hermann  Loog  v.  Bean,  26  Ch.  D.  306.  A).  The 
Court  has  jurisdiction  to  interfere  on  interlocutory  application, 
but  such  jurisdiction  is  to  be  exercised  with  great  caution  ( The 
(Quartz  HiU  Co.  v.  BeaU,  20  Ch.  D.  507.  A  ;  Thomat  v.  WiUianu, 
14  Ch.  D.  864  ;  TharUy'e  Pood  Co,  v.  Massam,  Ibid,  768.  A). 

Where  a  trade  circular  is  issued  bond  fide,  an  interim  injunc- 
tion would  not  be  granted  to  restrain  it  unless  it  be  in  violation 
of  some  contract  not  merely  on  the  ground  of  convenience 
{S<>c  Manufac,  de  Olacee  v.  Tilghman'e  Co.,  25  Ch.  D.  1.  A). 

The  ordinary  rule  that  the  Court  will  not  grant  an  inter- 
locutory injunction  restraining  a  mortgagee  from  exercising  his 
power  of  sale  except  on  the  usual  tetms,  does  not  apply  to  a 
case  where  the  mortgagee  at  the  time  of  taking  the  mortgage 
was  the  solicitor  of  the  mortgagor  (Madeod  v.  Jonee,  24  Ch.  D. 
289.  A),  or  when  the  Court  can  see  in  the  terms  of  the  deed 
that  the  amount  claimed  cannot  be  due  on  the  security  (Hick' 
ton  V.  DarloWy  28  Ch.  D.  690.  A). 

A  retiring  partner  will  be  restrained  from  soliciting  the  old 
customers  of  the  firm,  but  not  from  dealing  vrith  them  (LeggoU 
V.  BarreU,  15  Ch.  D.  806.  A). 

An  injunction  will  be  granted  to  restrain  the  exportation  of 
goods  under  a  trade-mark  likely  to  deceive  a  foreign  though  not 
a  home  purchaser  (Orr  Ewing  v.  Johnson,  7  App.  Cas.  219). 
The  defendant  may  be  direct^  to  pay  the  costs  of  an  injunction 
to  restrain  him  from  dealing  with  articles  bearing  a  spurious 
brand,  although  he  alleges  that  he  was  not  aware  that  the  brand 
was  spurious  or  that  any  such  brand  was  in  use,  and  had  no  in- 
tention of  selling  the  articles  ( C^mann  v.  Forester,  24  Ch.  D.  281). 
It  has  been  granted  to  restrain  the  holder  of  a  bill  of  sale  of  the 
furniture  from  continuing  a  man  in  possession  after  the  expira- 
tion of  a  tenancy  for  years  (Smith  v.  Broum,  48  L.  J.  Ch.  694). 
It  may  issue  to  restrain  a  threatened  contempt  of  Court,  such 
as  the  publishing  and  issuing  of  a  statement  of  claim  with 
comments  upon  it  (Kitcat  v.  Sharp,  81  W.  R.  227  ;  Bowden  v. 
Bustdl,  46  L.  J.  Ch.  414). 

The  Court  has  jurisdiction  at  the  trial  to  order  the  pulling 
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down  of  any  buildings  erected  after  notice  baa  been  given  to 
the  defendant  that  the  plaintiflf  objects  to  the  building  {Bmitk  v. 
i%,  13  Ch.  D.  651.  A). 

Where  a  plaintiff  has  established  his  right  to  a  perpetual  in- 
junction,  the  Court  has  no  power  to  oblige  him  to  accept  damages 
in  lieu  of  an  injunction  (KrtM  v.  Bvrrdl,  11  Ch.  D.  146.  A). 

The  Court  has  power  in  a  proper  case  to  grant  an  interim  in- 
junction to  restrain  a  defendant  from  ceasing  to  pump  water 
out  of  a  mine  {SUreUey  v.  Pearson,  15  Ch.  D.  113). 

The  want  of  jurisdiction  in  an  arbitrator  is  no  ground  for 
restraining  persons  from  proceeding  before  him  {Gtwt  WetUm 
By.  Co,  V.  WaUrford,  <fcc,  Ry.  Cb.,  W.  N.  1881,  25).  In  which 
case  afterwards  they  moved  successfully  for  a  prohibition  to  the 
Railway  Commissioners  (Ibid.  17  Ch.  D.  493.  A). 

In  an  action  for  nuisance  the  County  Court  can  grant  an 
injunction  where  the  damages  are  within  the  limit  of  its  jurisdic- 
tion (Reg.  ▼.  ffarwffton,  48  L.  J.  300). 

In  £x  parU  McPhaO,  48  L.  J.  Ch.  415,  Jessel,  M.R.,  refused 
leave  to  serve  a  writ  out  of  the  jurisdiction,  on  the  ground  that 
the  plaintiff  could  have  as  effectual  a  remedy  by  application  to 
the  local  Court  As  to  providing  for  an  injunction  where  the 
writ  is  to  be  served  out  of  the  jurisdiction,  see  Youmg  v.  Rraueu, 
1  Ch.  D.  277,  and  Order  XL  1/. 

As  to  penalty  for  disobedience,  see  Order  XLIL  80. 

As  to  interlocutory  orders  for  injtmctions  see  Order  L» 

ReccivfTtt 

A  claim  for  injunction  or  receiver  should  be  indorsed  upon  the 
writ,  when  either  is  a  substantial  part  of  the  action  (OoCsboume 
V.  Col^xmme,  1  Ch.  D.  690). 

A  receiver  will  only  be  granted  in  cases  where  the  amount  of 
the  judgment  debt  warrants  the  expense,  and  where  there  is 
htir  reason  to  suppose  that  there  is  something  for  the  receiver 
to  receive  (/.  v.  K.,  W.  N.  1884,  68). 

Where  there  is  immediate  danger  of  the  corpus  of  the  pro- 
perty being  destroyed,  a  receiver  may  be  appointed  at  any  stage 
of  the  action,  even  before  the  service  of  the  writ  (Re  Wi  Estate, 

I  Ch.  D.  276). 

The  Queen's  Bench  Division  has  the  same  power  as  Chancery 
Division  in  appointing  a  receiver,  and  such  an  order  may  be 
made  after  judgment  has  been  given  in  the  action  (Smith  v. 
CoweO,  50  li.  J.  38.  A).  In  Salt  v.  Ckwper,  50  L.  J.  Ch.  529.  A, 
a  recerver  was  appointed  after  final  judgment,  though  not  asked 
for  on  the  writ,  without  issue  of  a  new  writ,  on  the  application 
of  t))e  judgment  creditor,  the  judgment  being  unsatisfied.  In 
Ca^  V.  Parker,  12  Ch.  D.  293,  an  interim  receiver  was  appointed 
notwithstanding  the  abatement  of  the  action  by  the  death  of  the 
sole  defendant. 

A  receiver  may  be  appointed  ex  parte  without  giving  the  usual 
security,  on  an  understanding  to  deal  with  the  property  only 
under  the  direction  of  the  Court,  and  to  abide  by  any  order  the 
Court  may  make  (Taylor  v.  Echerdey,  2  Ch.  D.  302.  A).  The 
plaintiff  who  had  obtained  judgment  against  a  husband  and  wife 
was,  upon  an  ex  parte  application,  appointed  receiver  of  the  income 
of  the  wife's  reversionary  income  under  a  will  (Puggle  v.  Blamd, 

II  Q.  B.  D.  711).  If  he  be  i^ppointed  upon  the  terms  of  giving 
security,  he  is  not  pn^rly  constituted  a  receiver  until  that  has 
been  done  (Edwards  v.  Edwards,  2  Ch.  D.  291.  A).     He  is  liable 
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to  account  as  inch  for  all  moneys  coming  to  his  hands  in  the 
capacity  of  receiver  at  any  time,  whether  before  or  after  the  date 
of  perfecting  his  security  {Smart  v.  Floods  49  L.  T.  467).  Persons 
who  are  deeply  interested  in  the  proper  management  of  a  concern 
will  not  be  required  to  give  security  {Boj^  v.  Bettwi  Coal  Co.,  2 
Ch.  D.  726 ;  Byde  v.  Warden,  1  Ex.  D.  809.  A). 

A  defendant  may  apply  for  an  injunction  and  a  receiver 
{SargarU  v.  Jiead,  1  Gh.  D.  600),  in  which  case  both  plaintiff  and 
defendant  applied,  and  the  plaintiff  was  appointed  personally, 
on  the  ground  that  he  was  the  most  suitable  person,  as  the  busi- 
ness required  almost  professional  skill. 

The  appointment  of  a  receiver  had  the  effect  of  removing  the 
goods  out  of  the  operation  of  the  '*  order  and  disposition  "  clauae 
of  the  Bankruptcy  Act,  1869  {Taylor  v.  Eckerdey,  5  Oh.  D.  740). 

The  appointment  of  a  member  of  the  firm  of  plaintiffs  solici- 
tors as  receiver  is  improper  {Allen  v.  Iloyd,  12  Gh.  D.  447.  A). 

Where  one  party  is  in  occupation  and  the  other  party  applies 
for  a  receiver,  it  is  not  unusual  for  the  Gourt  to  direct  the 
appointment  of  a  receiver,  unless  the  party  in  possession  pay 
into  Gourt  an  occupation  rent  {lUal  Advance  Co,  v.  McCarthy, 
40  L.  T.  878  ;  Porter  v.  Lopet,  7  Gh.  D.  368). 

The  Gourt  has  power  under  this  sub-section  to  appoint  a 
receiver  where  the  title  to  the  property  is  disputed  {Berry  v. 
Keen,  51  L.  J.  Gh.  912.  A). 

The  cases  in  which  the  appointment  of  a  receiver  may  be 
authorised  under  this  sub-section  would  seem  to  be  more  extensive 
than  under  the  old  practice  (Peate  v.  Fletcher,  1  Gh.  D.  278), 
where  a  mortgagee,  whose  title  was  partly  legal  and  partly  equit- 
able, was  granted  a  receiver  of  the  whole  estate :  and  see  some 
remarks  of  Gottoti,  L.J.,  in  Anglo-Italian  Bank  v.  Daviet,  9 
Gh.  D.  275.  A,  where  the  powers  given  by  the  Judicature  Acts 
were  amply  discussed,  and  a  receiver  was  appointed  of  the  equity 
of  redemption  vested  in  a  judgment  debtor.  The  appointment 
of  a  receiver  is  the  equivalent  in  equity  of  the  actual  delivery  of 
the  land  under  an  elegit  {J bid.  85,  and  authorities  there  cited  ; 
also  Oliver  v.  Lowther,  42  L.  T.  47 ;  Ex  parte  Evans,  Be  Watkint, 
18  Gh.  D.  252.  A) ;  Westhead  v.  BUey,  26  Gh.  D.  418,  Bank- 
ruptcy Act,  1883,  s.  45,  §  2.  A  person  who  is  prejudiced  by 
the  conduct  of  a  receiver  appointed  in  an  action  by  way  of 
equitable  execution,  ought  to  make  his  application  for  such  relief 
as  he  may  be  entitled  to  in  the  action  in  which  the  receiver  was 
appointed  {Searle  v.  Cheat,  25  Gh.  D.  728.  A).  The  Gourt  may 
have  regard  to  the  amount  of  pecuniary  benefit  to  the  Estate 
Order  £  15.  A.  It  is  the  better  practice  for  a  legal  mortgagee 
in  possession  to  come  to  the  Gomrt  for  the  appointment  of  a 
receiver  when  an  action  is  pending,  though  he  might  have 
appointed  a  receiver  under  the  Gonveyanciug  Act,  1881,  without 
coming  to  the  Gourt  {Tillett  v.  Nixon,  25  Gh.  D.  238). 

Where  the  mortgagor  is  in  possession,  the  order  appointing  a 
receiver  at  the  suit  of  the  mortgagee  should  direct  the  defendant 
to  give  up  possession  to  the  receiver  {Hawkes  v.  Holland,  W.  N. 
1881,  128.  A). 

As  to  appointing  a  receiver  where  a  widow  who  had  property 
vested  in  trustees  neglected  to  pay  costs,  see  Bryant  v.  BtUl,  10 
Gh.  D.  153. 

Where  a  tenant  for  life  neglected  to  keep  leasehold  houses  in 
proper  repair,  see  Fowler  v.  Odell,  16  Gh.  D.  723. 

When  an  interpleader  issue  has  been  ordered,  to  try  the  right 
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to  goods  seised  in  execution,  the  Court  may  order  that,  instead 
of  a  sale  by  the  sheriff^  a  I'eceiver  and  manager  of  the  property 
be  appointed  {Howdl  v.  Dawaon,  13  Q.  B.  D.  67). 

For  a  form  of  order  for  the  appointment  of  a  receiver  and 
manager  of  such  a  business  as  a  hotel,  see  Truman  t.  Jiedgrave, 
18  Ch.  D.  547. 

A  stranger  to  the  action  has  no  jurisdiction  to  apply  to  the 
Court  by  motion  for  the  payment  of  money  to  him  by  a  receiver 
appomted  in  the  action  {BroekUbank  v.  £.  Land.  Ry,  Co.,  12  Ch. 
D.  839). 

A  receiver  is  a  trustee  of  any  money  due  from  him  and  not 
accounted  for,  and  as  agaimit  the  persons  entitled  cannot  plead 
the  Statute  of  Limitations  (Seagram  v.  Tuck,  18  Ch.  D.  296). 

The  appointment  of  a  receiver  is  in  the  discretion  of  the  Court, 
and  the  Court  of  Appeal  will  not,  as  a  rule,  interfere  with  that 
discretion  (Nothard  v.  Proctor,  1  Ch.  D.  4.  A). 

As  to  the  appointment  of  a  receit  er  where  there  Lb  a  clause  to 
refer  matters  to  arbitration,  see  Oie,  du  Senegal  v.  Wooda,  and 
Law  y.  Oarretty  p.  38,  j>o$U 

As  to  interlocutory  orders  for  the  appointment  of  a  receiver, 
•ee  Order  L.  6  ;  as  to  receiver's  accounts,  &c.  Ibid.,  16>22. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  DsmagM  hj 
out  of  a  collision  between  two  ships,  if  both  ^^«'»»  •* 
ships  shall  be  found  to  have  been  in  fault, 
the  rules  hitherto  in  force  in  the  Court  of 
Admiralty,  so  far  as  they  have  been  at 
variance  with  the  rules  in  force  in  the  ^ourts 
of  Common  Law,  shall  prevail. 

This  sub-section  is  confined  to  cases  in  which  a  variance  existed 
before  the  passing  of  the  Act  between  the  rules  in  force  in  the 
Common  Law  and  Admiralty  Courts  {Chartered  Merc.  Bank  of 
India  v.  Netkerianda  Nav.  Co.,  9  Q.  B.  D.  118). 

(10.)  In  questions  relating  to  the  custody  and  educa-  infants, 
tion  of  infants  the  Rules  of  Equity  shall  pre- 
vail. 

The  Q.  B.  D.  has  now  concurrent  jurisdiction  with  the  Ch.  D. 
in  the  custody  of  children,  and  will  exercise  the  same  according 
to  equitable  rules  {Be  OoUUworthy,  2  Q.  B.  D.  75). 

The  law  as  to  the  custody  and  education  of  infants  has  been 
the  subject  of  very  ample  discussion  in  Re  Agar-KUit,  10  Ch. 
D.  49.  A,  and  24  Ch.  D.  817.  A;  and  Re  BesatU,  11  Ch.  D. 
508.  A. 

(11.)  Generally  in  all  matters  not  hereinbefore  par- Cases  of 

ticularly  mentioned,  in  which  there  is  any  Numerated 
conflict   or  variance  between  the   Rules   of 
Equity  and  the  Rules  of  the  Common  Law 
with  reference  to  the  same  matter,  the  Rules 
of  Equity  shall  prevail 

In  cases  where  no  rule  of  practice  is  laid  down  by  the  new 
Orders,  and  there  is  a  variance  in  the  old  practice  of  the  Chancery 
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and  0)mnM>n  Law  CoortB,  that  practice  Is  to  prevail  which  is 
considered  by  the  Court  mo^t  convenient  {New6iggin-hytKe-Sea 
Gat.  Co.  V.  Armttrong,  18  Ch.  D.  810.  A). 

The  rights  of  mortgagors  and  mortgagees,  with  regard  to  the 
Statute  of  Limitations  and  the  effect  of  this  sub-section  upon  it, 
underwent  considerable  discussion  in  Pugh  v.  Heath,  7  App. 
Cas.  235. 

Concealed  fraud  and  the  absence  of  reasonable  means  of  dis- 
covery may  now  be  pleaded  in  an  action  in  the  Queen's  Bench 
Division  in  reply  to  the  defence  of  the  Statute  of  Limitations 
{Oibbt  V.  Ouild,  9  Q.  K  D.  59.  A  ;  Spackman  v.  FotUr,  48  L.  T. 
670). 


Part  III. 

Sittings  and  DistrilnUion  of  Business, 

Aboution  of  26.  The  division  of  the  legal  year  into  tenns  shall 
^•'™**  be  abolished  so  far  as  relates  to  the  administration  of 
justice  ;  and  there  shall  no  longer  be  terms  applicable 
to  any  sitting  or  business  of  the  High  Court  of  Justice, 
or  of  the  Court  of  Appeal,  or  of  any  Commissioner's 
to  whom  any  jurisdiction  may  be  assigned  under  this 
Act ;  but  in  all  other  cases  in  which,  under  the  law 
now  existing,  the  terms  into  which  the  legal  year  is 
divided  are  used  as  a  measure  for  determining  the 
time  at  or  within  which  any  act  is  required  to  be  done, 
the  same  may  continue  to  be  referred  to  for  the  same 
or  the  like  purpose,  unless  and"  until  provision  is 
otherwise  made  by  any  lawful  authority.  Subject  to 
Rules  of  Court,  the  High  Court  of  Justice  and  the 
Court  of  Appeal,  and  the  Judges  thereof  respectively, 
or  any  such  Commissioners  as  aforesaid,  shall  have 
power  to  sit  and  act,  at  any  time  and  at  any  place,  for 
the  transaction  of  any  part  of  the  business  of  such 
Courts  respectively,  or  of  such  Judges  or  Com- 
missioners, or  for  the  discharge  of  any  duty  which  by 
any  Act  of  Parliament,  or  otherwise,  is  required  to  be 
discharged  during  or  after  term. 

Terms  were  held  to  survive  for  the  purpose  of  moving  to  set 
aside  an  award  {Christ's  College  v.  Martin,  3  Q.  B.  D.  16.  A). 
The  time  for  setting  aside  an  award  is  now  regulated  by  Order 
LXIV.  14.  Terms  were  regulated  by  11  Geo.  4,  and  1  Will  4, 
c.  70,  8.  6. 

27.  By  this  section  Her  Majesty  in  Council  has  power  to 
regulate  vacations. 

See  Order  LXUI.  potL 
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28.  Provision  shall  be  made  by  Eules  of  Court  for  sittings  in 
the  hearing,  in  London  or  Middlesex,  during  vacation,  ^'»«»tion. 
by  Judges  of  the  High  Court  of  Justice  and  the  Court 

of  Appeal  respectively,  of  all  such  applications  as  may 
require  to  be  immediately  or  promptly  heard. 
See  Order  LXHL  ^oit, 

29.  Her  Majesty,  by  Commission  of  Assize  or  by  Jurtadiction 
any  other  commission,  either  general  or  special,  may  nigh  o^' 
assign  to  any  Judge  or  Judges  of  the  High  Court  of  on  circuit. 
Justice  or  other  persons  usually  named  in  Commis- 
sions of  Assize,  the  duty  of  trying  and  determining 

within  any  place  or  district  specially  fixed  for  that 
purpose  by  such  commission,  any  causes  or  matters, 
or  any  questions  or  issues  of  fact  or  of  law,  or  partly 
of  fact  and  partly  of  law,  in  any  cause  or  matter 
depending  in  the  said  High  Court,  or  the  exercise  of 
any  civil  or  criminal  jurisdiction  capable  of  being 
exercised  by  the  said  High  Court ;  and  any  commis- 
sion so  granted  by  Her  Majesty  shall  be  of  the  same 
validity  as  if  it  were  enacted  in  the  body  of  this  Act ; 
and  any  Commissioner  or  Commissioners  appointed 
in  pursuance  of  this  section  shall,  when  engaged  in 
the  exercise  of  any  jurisdiction  assigned  to  him  or 
them  in  pursuance  of  this  Act,  be  deemed  to  consti- 
tute a  Court  of  the  said  High  Court  of  Justice ;  and, 
subject  to  any  restrictions  or  conditions  imposed  by 
Rules  of  Court  and  to  the  power  of  transfer,  any 
party  to  any  cause  or  matter  involving  the  trial  of  a 
question  or  issue  of  fact,  or  partly  of  fact  and  partly 
of  law,  may,  with  the  leave  of*  the  Judge  or  Judges 
to  whom  or  to  whose  Division  the  cause  or  matter  is 
assigned,  require  the  question  or  issue  to  be  tried  and 
.  determined  by  a  Commissioner  or  Commissioners  as 
aforesaid,  or  at  jsittiugs  to  be  held  at  Middlesex  or 
London  as  hereinafter  in  this  Act  mentioned,  and 
such  question  or  issue  shall  be  tried  and  determined 
accordingly. 

A  cause  or  matter  not  involving  any  question  or 
issue  of  fact  may  be  tried  and  determined  in  like 
manner  with  the  consent  of  all  the  parties  thereto. 
See  Order  XXXVI.  44. 

SO.    Subject  to  Eules  of  Court,   sittings  for  the  siHings  for 
trial  by  jury  of  causes  and  questions  or  issues  of  fact  {^Lon^on*^ 
shall  be  held  in  Middlesex  and  London,  and  such  and  Middle- 
sittings  shall,  so  far  as  is  reasonably  practicable,  and  ^^' 
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subject  to  vacations,  be  held  continuously  throughout 
the  year  by  as  many  Judges  as  the  business  to  be 
disposed  of  may  render  necessary.  Any  Judge  of 
the  High  Court  of  Justice  sitting  for  the  trial  of 
causes  and  issues  in  Middlesex  or  London,  at  any 
place  heretofore  accustomed,  or  to  b^  hereafter  deter- 
mined by  Rules  of  Court,  shall  be  deemed  to  con- 
stitute a  Court  of  the  said  High  Court  of  Justice. 
See  Order  XXXVI. 

Diyisionsof  31.  For  the  more  convenient  despatch  of  business 
OMirt  o?  "^  ^^®  ^^^  Ki©^  Court  of  Justice  (but  not  so  as  to 
Justice.  prevent  any  Judge  from  sitting  whenever  requiretl 
in  any  Divisional  Court,  or  for  any  Judge  of  a  different 
Division  from  his  own),  there  shall  be  in  the  said 
Now  three  High  Court  five  Divisions,  consisting  of  such  number 
Smfcu!"  0^  Judges  respectively  as  hereinafter  mentioned  Such 
if??So^  ^ve  Divisions  shall  respectively  include  immediately 
w!  N.  J  831,  on  the  commencement  of  this  Act,  the  several  Judges 
pt.  II.  66).    following :  (that  is  to  say). 

Here  foUows  an  enumeration  of  the  Judges  and  Divisions  of 
the  High  Court,  which  are  now  sufficiently  weU  known,  and  are 
not  the  same  as  those  given  in  the  Act 

Any  Judge  of  any  of  the  said  Divisions  may  be 
transferred  by  Her  Majesty,  under  her  Royal  Sign 
Manual,  from  one  to  another  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  Judges 
of  the  said  High  Court,  the  Judge  appointed  to  till 
such  vacancy  shall,  subject  to  the.  provisions  of  this 
Act,  and  to  any  Rules  of  Court  which  may  be  made 
pursuant  thereto,  become  a  member  of  the  same 
Division  to  which  the  Judge  whose  place  has  become 
vacant  belonged. 

82.  This  section  gives  power  to  alter  Divisions  by  Order  in 
Council 

Rules  of  33.  All   causes  and  matters  which  may  be  com- 

^^de^for  ^®^^^^  ^"»  ^^  which  shall  be  transferred  by  this  Act 
distribution  to,  the  High  Court  of  Justice,  shall  be  distributed 
of  business,  a^^ong  the  several  Divisions  and  Judges  of  the  said 
High  Court,  in  such  manner  as  may  from  time  to 
time  be  determined  by  any  Rules  of  Court,  or  Orders 
of  transfer,  to  be  made  under  the  authority  of  this 
Act ;  and  in  the  meantime,  and  subject  thereto,  all 
such  causes  and  matters  shall  be  assigned  to  the  said 
Divisions  respectively,  in  the  manner  hereinafter  pro- 
vided. Every  document  by  which  any  cause  or  matter 
may  be  commenced  in  the  said  High  Court  shall  be 
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marked  with  the  name  of  the  Division,  or  with  the 
name  of  the  Judge,  to  which  or  to  whom  the  same  is 
assigned. 

34.  There  shall  be  assigned  (subject  as  aforesaid)  Asdgnment 
to  the  Chancery  Division  of  the  said  Court :  bu8in«I»\o 

(1.)  All  causes  and  matters  pending  in  the  Court  gSjffi^^^j,* 
of  Chancery  at  the  commencement  of  this  uigh  Court, 
Act:  ^^^ 

(2.)  All  causes  and  matters  to  be  commenced  after 
the  commencement  of  this  Act,  under  any 
Act  of  Parliament  by  which  exclusive  juris- 
diction, in  respect  to  such  causes  or  matters, 
has  been  given  to  the  Court  of  Chancery, 
or  to  any  Judges  or  Judge  thereof  respec- 
tively, except  Appeals  from  County  Courts : 
(3.)  All  causes  and  matters  for  any  of  the  follow- 
ing purposes : 
The  administration  of  the  estates  of  deceased 

persons  ; 
The  dissolution  of  partnerships  or  the  taking 

of  partnership  or  other  accounts  ; 
The  redemption  or  foreclosure  of  mortgages ; 
The  raising  of  portions,  or  other  charges  on 

land ; 
The  sale  and  distribution  of  the  proceeds  of 

property  subject  to  any  lien  or  charge ; 
The  execution  of  trusts,  charitable  or  pri- 
vate; 
The  rectification,  or  setting  aside,   or  caur 
cellation  of  deeds  or  other  written  instru- 
ments; 
The  specific  performance  of  contracts  be- 
tween  vendors   and    purchasers    of    real 
estates,  including  contracts  for  leases ; 
The  partition  or  sale  of  real  estates  ; 
The  wardships  of  infants,  and  the  care  of 
infants'  estates. 

By  a  notice  issued  by  the  Sen.  Reg.,  by  the  direction  of  the 
Lord  Chancellor,  dated  July  11,  1882,  it  was  notified  that  '*  The 
solicitor  entering  for  trial  or  setting  down  on  motion  for  judgment 
anj  action  commenced  in  the  Chancery  Division  will,  from  and 
after  this  day,  be  required  to  certify  shortly,  on  the  back  of  the 
praecipe,  what  is  the  cause  of  action,  using  in  actions  for  the  pur- 
pose mentioned  in  sec.  3  of  sec.  3i  of  the  Act,  1873,  the  language 
of  that  section.  The  orders  of  course  clerks  will  mark  such  last- 
mentioned  action  *C,*  and  all  others  *  Q.  B."* 

N.B. — ^This  regulation  does  not  apply  to  a  motion  for  judg- 
ment set  down  with  a  special  case  (17  L.  J.  385). 
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lo  consequenoe  of  the  aboye  notice,  only  actions  coming  within 
the  meaning  of  this  section  should  be  assigned  to  the  Chancery 
Division. 

With  regard  to  sec  2,  the  following  Table  of  the  Statutory 
jurisdiction  of  the  Court  of  Chancery  is  here  appended : — 

52  Geo.  8,  c.  101  (Summary  remedy  for  breach  of  trust). 

16  &  17  Vict  c.  137  ;  18  &  19  Vict,  a  124  ;  82  &  88  Vict, 
a  110  (Charitable  Trusts  Acts). 

29  &  80  Vict  c.  57  ;  85  &  86  Vict  c.  24,  s.  18  (Enrohnent  of 
defids) 

5  4  6  Will!  4,  c.  76  ;  16  &  17  Vict  a  137,  s.  65  (Municipal 
Corporation  Acts). 

15  &  16  Vict.  c.  85,  8.  29  ;  17  &  18  Vict  a  87  ;  18  &  19 
Vict  a  128  ;  20  A;  21  Vict.  c.  81 ;  22  Vict.  c.  1  (The 
Burial  Acts). 

8  &  9  Vict  c.  70,  s.  2  ;  18  &  19  Vict  c.  124  (Church  Build- 
ings Amendment  Act). 

8  &  4  Vict  c.  77  (Grammar  School  Act). 

25  &  26  Vict  a  89 ;  80  &  31  Vict  c.  181 ;  40  &  41  Vict  c. 

26  ;  46  &  47  Vict  c.  80. 
80  &  81  Vict  c.  127  (Railway  Companies  Acts). 

Conveyancing  and  Law  of  Property  Act,  1881  (44  k  45  Vict.  c. 

41). 
CouH  of  Chancery  Fundi  Act  (85  &  86  Vict  c.  44  ;  46  &  47 

Vict  c.  29. 

Ecdenattical  Estates  Act  (5  &  6  Vict  a  26 ;  14  &  15  Vict  c. 
104). 

Infant. 

36  Vict  c.  12  (Custody  of  Infants  Act). 
18  k  19  Vict  c.  43  (Settlement  Act). 

Land, 

8  &  9  Vict  c  18  ;  28  &  24  Vict.  c.  106  ;  82  &  88  Vict.  c. 
18  (Lands  Clauses  Consolidation  Acts). 

42  Geo.  8,  c.  116,  s.  67,  amended  16  k  17  Vict  c  117 
(Land  Tax  Redemption  Acts). 

11  Geo.  4  and  1  Will.  4,  o.  65  (Property  Law  Amendment 
Act). 

8  &  4  Will  4,  c.  74,  s.  88  (Fines  and  Recoveries  Abolition 
Act). 

4  &  5  Will.  4,  c.  29  (Investment  on  Real  Securities  in  Ire- 
land Act). 

4  &  5  Vict  c.  85,  ss.  73-75  ;  6  &  7  Vict,  c  23,  s.  14 ;  15 

A  16  Vict,  c  51,  ss.  22,  39  ;  21  &  22  Vict  c.  94,  ss.  5, 
18,  43-45  (Copyhold  Acts). 

5  4  6  Vict  c.  94,  ss.  25-28,  and  18  &  19  Vict  c  117 ;  22 

&  23  Vict  c  21,  8.  8  ;  23  &  24  Vict  a  112,  ss.  20-24, 

29,  45  ;  27  A  28  Vict  c.  89  (Defence  Acts). 
27  &  28  Vict  c.  114  ;  88  &  34  Vict  o.  56  (Improvement  of 

Land  Act). 
8  &  9  Vict  c.  118,  88.  184,  187-140  (The  Indoeure  Act). 
22  &  28  Vict  0,  35,  ss.  13,  80 ;  23  &  24  Vict  c.  88,  s.  9 

(Law  of  Property  Amendment  and  Trustee  Relief 

Acts). 
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25  A;  26  Vict  a  53  ;  88  A;  89  Vict  c.  87  (Trsntfer  of  Land 

Act). 
25  A;  26  Vici  a  67  (Declaration  of  Title  Act). 
25  ft  26  Vict.  c.  108  (Confirmation  of  Sales  Act). 
27  ft  28  Vict  0.  112,  88.  4-6  (Judgments  Act). 

Legttejf  Duty  Ad  (36  Geo.  8,  e.  52,  b.  82,  amended  by  35  ft 
36  Vict  c  44,  8.  26,  Sch.  2,  Pt  1). 

Married  WimtrCz  Property  Act  (33  ft  34  Vict  c.  98  ;  37  ft  38 
Vict  c.  50 ;  45  ft  46  Vict  c.  76  ;  47  Vict  c.  14). 

Merchant  Shipping  AeU  (17  ft  18  Vict  c  104,  ss.  62-65,  514  ; 
18  ft  19  Vict  a  91,  s.  10). 

Metropolitan  Board  of  Worke  {Loan$)  Act  (82  ft  33  Vict  a  102, 
B.  40) — Appointment  of  a  Beceiver. 

Mortgage  Jkbeniure  AcU  (28  ft  29  Vict  c.  78  ;  83  ft  84  Vict  c. 
20). 

National  Ddft  Act  (33  ft  34  Vict  c  71,  ss.  58-60). 

ParUmnentary  DepomU  Acts  (9  ft  10  Vict  c  20,  8.  4). 

Partition  Act  (31  ft  82  Vict  c.  40  ;  89  ft  40  Vict  c.  17). 

Production  of  Cestui  qui  vie  (6  Anne,  c.  18). 

Permanent  Charges  Redemption  Jc<  (86  ft  87  Vict  c  57).     . 

PerpetuaUng  Testimony  Act,  5  ft  6  Vict  c.  69.  This  Act  bas 
been  repealed  by  46  ft  47  Vict  c.  49,  and  its  provisions 
incorporated  in  Order  XXXVIL  35-36. 

Settled  Estates  Act  (40  ft  41  Vict  a  18). 

Settled  Zand  Act  (45  ft  46  Vict.  c.  88,  s.  46 ;  47  Vict  c.  18). 

SoHeitors  Aet{ek7  Vict.  o.  73). 

Trustee  Acts  (18  ft  14  Vict  c  60  ;  16  ft  16  Vict  c.  55). 

Trustee  Pdirf  AcU  (10  ft  11  Vict  c.  96,  amended  by  12  ft  13 
Vict  c.  74 ;  22  ft  23  Vict.  c.  85  ;  85  ft  36  Vict  c.  44, 
8.  26,  Sch.  2,  Pt.  2 ;  36  ft  37  Vict  c  66,  8.  25). 

Vendor  and  Purchaser  Act  (87  ft  38  Vict  c.  78,  8.  9). 

See  Order  XXXVI.  8. 

Matters  to  be  heard  by  a  Chanoeiy  Judge  in  Chambers  are 
dealt  with  in  Order  LV. 

Allegations  in  a  connterclaim  raising  matter  pectih'arly  within 
the  junsdiction  of  the  Chancery  Division  do  no(  constitute  suffi- 
cient grounds  for  the  transfer  of  the  action  to  that  Division 
{Sforeif  ▼.  WaddU,  4  Q.  B.  D.  289.  A). 

The  Judges  of  the  Chancel^  Division  will  neither  grant  nor 
revoke  prolMkte  of  a  will  as  ancillary  to  some  relief  sought  in  the 
action  {PinTiey  v.  Hunt,  6  Ch.  D.  98  ;  Bradford  v.  Young,  26 
Ch.  D.  656 ;  Priestman  v.  Thomas,  9  P.  D.  210.  A). 

Under  the  Judicature  Acts  an  order  for  personal  payment 
may  be  combined  with  an  order  for  foreclosure  {C/reenough  v. 
Littler,  15  Ch.  D.  93). 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Queen's  Bench  Diyision  of  the  said  Court : 
(1.)  All    causes  and  matters,   civil  and  criminal, 
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pending  in  the  Court  of  Queen's  Bench  at 
the  commencement  of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which 
would  have  been  within  the  exclusive  cog- 
nizance of  the  Court  of  Queen's  Bench  in 
the  exercise  of  its  original  jurisdiction,  if  this 
Act  had  not  passed. 

The  Queen's  Bench  Division,  although  it  haa  no  power  to 
reform  a  deed,  will  treat  it  as  reformed  for  the  purposes  of  the 
action  {Mo$tyn  v.  The  West  Mottyn  Coal  Co,,  1  C.  P.  D.  145). 

The  Court  of  Queen's  Bench  has  exclusive  jurisdiction  in  pro- 
ceedings  upon  prerogative  writs  of  mandamus  and  quo  warranto  ; 
it  also  reviewed  the  judgments  of  Inferior  Courts  of  Record  by 
writ  of  error  or  writ  of  certiorari,  and  was  the  principal  Court 
of  criminal  jurisdiction  <see  Order  LIII.  5,  LXVIIL) 

Quo  warranto  is  made  a  civil  proceeding  by  Jud.  Act,  1 884.  s.  1 5. 

An  appeal  lies  in  all  matters  assigned  to  the  Queen's  Bench 
Division  unless  they  come  within  the  exceptions  in  sees.  19,  45, 
47,  and  49  of  this  Act,  and  sec.  20  of  App.  Jur.  Act,  1876  {Reg, 
V.  Coaint,  2  Q.  B.  D.  30.  A ;  Reg.  v.  Fletcher,  2  Q.  B.  D.  43.  A ; 
and  the  Overseers  of  Walsall  v.  L.  N.  W.  Rg,  Co.,  4  App.  Cas. 
30).  An  application  for  Justices  to  state  a  case  under  20  &  21 
Vict,  c  43,  is  within  the  exclusive  jurisdiction  of  the  Queen's 
Bench  Division  {Re  EUershaw,  1  Q.  B.  D.  481). 

For  an  application  to  quash  an  inquisition  before  the  Sheriflf 
for  compensation  under  the  Lands  Clauses  Act,  see  Reg.  v. 
Sheward,  9  Q.  B.  D.  741.  A. 

When  this  jurisdiction  is  to  be  exercised  by  a  Divisional 
Court,  see  Order  LIX. 

In  Aslatt  V.  Corp,  of  Southampton,  16  Ch.  D.  143,  Jessel, 
M.R.,  restrained  a  municipal  corporation  from  declaring  the 
office  of  an  alderman  void,  and  considered  that  such  injunction 
was  not  within  the  exclusive  jurisdiction  of  the  Queen's  Bench 
Division. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Common  Pleas  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Common  Pleas  at  Westminster,  the  Court 
of  Common  Pleas  at  Lancaster,  and  the 
Court  of  Pleas  at  Durham,  respectively,  at 
the  commencement  of  this  Act : 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Common  Pleas  at  Westminster,  if  this 
Act  had  not  passed. 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court  of 
Exchequer  at  the  commencement  of  this  Act. 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
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of  Exchequer,  either  as  a  Court  of  Revenue 
or  as  a  Common  Law  Court,  if  this  Act  had 
not  passed. 

(3.)  All  matters  pending  in  the  London  Court  o/ Rapenied  bv 
Bankruptcy  at  ^he  commencement  of  this  Act :  ^'nri  Act, 

(4.)  All  maUers  to  he  commenced  after  the  commence-  JJ^iL.^  u 
ment  of  this  Act  under  any  Act  of  Parliament  see.  »,  Jud^ 
by  which  exclusive  jurisdiction  in  respect  to  ^^  ^®^ 
such  matters  has  been  given  to  the  London 
Court  of  Bankruptcy, 

The  Court  of  Common  Pleas  had  exclusive  jurisdiction  in  ap- 
peals from  a  revising  barrister,  municipal  election  petitions,  m 
actions  of  dower  and  quare  impedit,  and  to  issue  a  commission 
for  taking  the  acknowledgments  of  married  women  under  the 
Fines  and  Recoveries  Act,  3  &  4  Will.  4,  c.  74,  s.  83.  And 
the  Court  of  Exchequer  had  exclusive  jurisdiction  in  all  Revenue 
matters  which  concerned  the  lands,  franchises,  &a,  of  the  Queen, 
unless  otherwise  provided  for  by  Statute. 

The  jurisdiction  of  these  Courts  is  now  exercised  by  the 
Queen's  Bench  Division  (Order  in  Council,  December  16,  1880, 
W.  N.  1881,  Pt.  2,  65). 

The  right  of  the  Crown  to  remove  causes  affecting  Crown  pro- 
perty into  the  Exchequer  remained  unafifected  by  the  Jud.  Acts 
{AU,'6en,  v.  ConttabU,  4  Ex.  D.  172). 

There  shall  be  assigned  (subject  as  aforesaid)  to  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  said 
High  Court : 

(1.)  All  causes  and  matters  pending  in  the  Court 
of  Probate,  or  in  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  in  the  High  Court 
of  Admiralty,  at  the  commencement  of  this 
Act: 

(2.)  All  causes  and  matters  which  would  have  been 
within  the  exclusive  cognizance  of  the  Court 
of  Probate,  or  the  Court  for  Divorce  and 
Matrimonial  Causes,  or  of  the  High  Court  of 
Admiralty,  if  this  Act  had  not  passed 

The  Probate  Division  has  exclusive  jurisdiction  to  revoke 
probate  of  a  will  (Priettman  v.  ThomoBt  9.  P.  D.  210.  A,  p.  25, 
ante). 

85.  Repealed  by  sec.  S3  and  the  Schedule  of  Jud.  Act,  1875, 
sec.  11  of  that  Act  being  substituted  for  it. 

36.  Any  cause  or  matter  may  at  any  time,  and  at  power  of 
any  stage  thereof,  and  either  with  or  without  applica-  trauHfer. 
tion  from  any  of  the  parties  thereto,  be  transferred  by 
such  authority  and  in  such  manner  as  Rules  of  Court 
may  direct,  from  one  Division  or  Judge  of  the  High 
Court  of  Justice  to  any  other  Division    or  Judge 
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thereof,  or  may  by  the  like  authority  be  retained  in  ^ 
the  Division  in  which  the  same  was   commenced, 
although  such  may  not  be  the  proper  Division  to 
which  the  same  cause  or  matter  ought,  in  the  first, 
instance,  to  have  been  assigned. 
See  Order  XLIX.  poiL 

Sittfngsin        37.  Subject  to  any  arrangements  which  may  be 
MiddiMoi^^  from  time  to  time  made  by  mutual  agreement  between 
jnd  on        the  Judges  of  the  said  High  Court,  the  sittings,  for 
trials  by  jury  in  London  and  Middlesex,  and  the  sit- 
tings of  Judges  of  the  said  High  Court  under  Com- 
missions  of  Assize,    Oyer   and  Terminer,   and   Gaol 
Delivery,  shall  be  held  by  or  before  Judges  of  the 
NowQueen*B  Queen's  Bench  of  the  said  High  Court ;  provided  that 
Di?wion      ^*  ®^^^^  ^®  lawful  for  Her  Majesty,  if  she  shall  think 
(Order  in     fit,  to  include  in  any  such  Commission  any  Ordinary 
dSS^wI*       Judge  of  the  Court  of  Appeal,  or  any  Judge  of  the 
iMi'pt.^i  C^^^^^^y  I^i vision   to   be  appointed   after  the   com- 
w).  *         *  mencement  of  this  Act,  or  any  Sergeant-at-Law,  or 
any  of  Her  Majesty's  Counsel  learned  in  the  law,  who, 
for  the  purposes  of  such  Commission,  shall  have  all  the 
power,  authority,  and  jurisdiction  of  a  Judge  of  the 
said  High  Court. 

See  Orders  XXXVL,  LXIIL 

This  section  is  printed  as  amended  by  46  &  47  Vict  c.  89. 

38.  This  section  is  repealed  by  46  &  47  Vict  c  89.  Sec  13  of 
Jud.  Act,  1881,  provides  for  the  selection  of  Judges  for  the  trial 
of  election  petitions. 

Powers  of         39.  Any  Judge  of  the  said  High  Court  of  Justice, 

jud^'^nor  ^*y»  subject  to  any  Rules  of  Court,  exercise  in  Court 

coi»8^u"hig  or  in  Chambers  all  or  any  part  of  the  jurisdiction  by 

co^        this  Act  vested  in  the  said  High  Court,  in  all  such 

causes  and  matters,  and  in  all  such  proceedings  in  any 

causes  or  matters  as  before  the  passing  of  this  Act 

might  have   been  heard  in  Court  or  in   Chambers 

respectively,  by  a  single  Judge  of  any  of  the  Courts 

whose  jurisdiction  is  hereby  transferred  to  the  said 

High  Court,  or  as  may  be  directed  or  authorised  to  be 

so  heard  by  any  Rules  of  Court  to  be  hereafter  made. 

In  all  such  cases,  any  Judge  sitting  in  Court  shall  be 

deemed  to  constitute  a  Court. 

Where  a  Judge  sitting  at  nUi  priiu  makes  an  order  for  com- 
pulsory reference,  he  acts  as  a  Court  within  the  meaning  of  this 
section,  and  any  appeal  from  his  decision  must  be  to  the  Court 
of  Appeal  {tioeh  t.  Boor,  49  L.  J.  665.  A). 
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A  Jqo^  at  Chamben  has  power  to  give  leave  to  issue  a  writ 
of  attachment  {SaLm  Kyvhurg  v.  Pomandci,  18  Q.  B.  D.  218). 

40.  Such  causes  and  matters  as  are  not  proper  to  be  ^^^^ 
heard  by  a  single  Judge  shall  be  heard  by  Divisional  the  High 
Courts  of  the  said  High  Court  of  Justice,  which  shall  J^^^' 
for  that  purpose  exercise  all  or  any  part  of  the  juris- 
diction of  the  said  High  Court.     Any  number  of  such 
Divisional  Courts  may  sit  at  the  same  time.     Every 
Judge  of  the  said  High  Court  shall  be  qualified  and 
empowered  to  sit  in  any  of  such  Divisional  Courts. 
The  President  of  every  such  Divisional  Court  of  the 
*  High  Court  of  Justice  shall  be  the  senior  Judge  of 
those  present,  according  to  the  order  of  their  precedence 
under  this  Act. 

Order  LIX.  treats  of  Divisional  Courts. 

This  section  is  controlled  by  the  operation  of  sea  17,  App. 
Jar.  Act,  1876,  po9t.  It  is  printed  as  amended  by  46  k  47 
Vict,  c  89. 

4L  This  section  provided  that  the  business  formerly  disposed 
of  by  the  Court  in  Banc  should  be  disposed  of  by  Divisional 
Courts,  subject  to  such  Rules  as  might  be  made.  Now  it  is 
practioblly  superseded  by  sec.  17,  App.  Jur.  Act,  1876. 

42.  This  section  provided  that  in  the  Ch.  D.  &  P.  D.  the 
business  was  to  be  transacted  by  one  Judge  only,  as  had  been  the 
practice.     It  is  amended  by  46  &  47  Vict.  c.  89. 

48.  This  section  is  repealed  by  46  &  47  Vict  c.  89. 

44.  Any  cause  or  matter  assigned  to  the  said  Pro- 
bate, Divorce,  and  Admiralty  Division  may  be  heard 
at  the  request  of  the  President  of  such  Division,  with 
the  concurrence  of  the  President  of  the  said  High 
Courtj  by  any  other  Judge  of  the  said  High  Court. 

This  section  is  printed  as  amended  by  46  k  47  Vict  o.  89. 

46.  All  appeals  from  Petty  or  Quarter  Sessions,  AppejUs 
from  a  County  Court,  or  from  any  other  inferior  Court,  cXtstolbe 
which  might  before  the  passing  of  this  Act  have  been  J®*^'J^^. 
brought  to  any  Court  or  Judge  whose  jurisdiction  is  by  af  Courte?" 
this  Act  transferred  to  the  High  Court  of  Justice,  may 
be  heard  and  determined  by  Divisional  Courts  of  the  said 
High  Court  of  Justice,  consisting  respectively  of  such 
of  the  Judges  thereof  as  may  from  time  to  time  be 
assigned  for  that  purpose,  pursuant  to  Kules  of  Court, 
or  (subject  to  Kules  of  Court)  as  may  be  so  assigned 
according  to  arrangements  made  for  the  purpose  by  the 
Judges  of  the  said  High  Court.     The  determination  of 
such  Appeals  respectively  by  such  Divisional  Courts 
shall  be  final  unless  special  leave  to  appeal  from  the 
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same  to  the  Court  of  Apt)eal  shall  be  given  by  the 
Divisional  Court,  by  which  any  such  appeal  from  an 
inferior  Court  shall  have  been  heard. 

The  effect  of  the  latter  part  of  thiB  section  was  to  remove  the 
tribunals  mentioned  in  it  out  of  the  category  to  which  the  20th 
sec  App.  Jur.  Act,  1876,  was  directed  {Crush  v.  Turner^  3  Ex. 
T>.  307.  A).  As  at  the  time  the  App.  Jur.  Act  came  into  opera- 
tion this  section  had  modified  those  Acts  which  restricted  the 
right  of  appeal  in  the  cases  here  referred  to  [IbicL), 

Proceedings  removed  by  certiorari  must  go  to  the  Queen's 
Bench  ;  and  an  appeal  lies  to  the  Court  of  Appeal  without  any 
leave  upon  a  rule  to  show  cause  why  writs  of  certiorari  should 
not  issue  {Reg.  v.  Pemherton,  6  Q.  R  D.  95.  A). 

No  appeal  lies  without  leave  from  the  decision  of  the  Divisional 
Court  on  a  case  stated  by  Quarter  Sessions  under  the  Public 
Health  Act  {Reg.  v.  Swindon  Local  Board,  49  L.  J.  522.  A ; 
42  L.  T.  614,  9uh.  nam.  Hinton  v.  Smndon  L'jcoI  Boards  where 
the  Oveneers  of  WaUall  v.  L.  N.  W.  Ry.  Co.,  4  App  Cas.  30 
was  commented  on,  and  its  bearing  on  this  section  and  section 
19  of  the  Act  was  explained). 

Where  the  Queen's  Bench  Division  in  the  exercise  of  its 
original  Common  Law  jurisdiction,  affirms  or  quashes  an  order 
of  Sessions,  an  appeal  hes  to  the  Coiurt  of  Appeal,  although  no 
leave  to  appeal  be  given  {Reg,  v.  iSavin,  6  Q.  B.  D.  309.  A). 

In  an  action  remitted  to  the  County  Court,  the  decision  of  the 
Divisional  Court  granting  a  new  trial  is  final  {Bowies  v.  Drake, 
8  Q  B.  D.  325.  A).  It  should  be  observed  that  Bowles  v.  DraJx 
is  decided  on  the  special  wording  of  sec  10  of  the  C.  C.  Act, 
1867  {Barhage  v.  CovJbwm,  46  L.  T.  615.  A). 

The  decision  of  a  County  Court  Judge  refusing  to  set  aside  an 
award  under  the  County  Court  Act,  1846,  is  final  {Mayer  v. 
Farmer,  3  Ex.  D.  235). 

Appeals  from  the  County  Court  in  Bankruptcy  matters,  by 
virtue  of  the  Bankruptcy  Appeals  C.  C.  Act,  1884,  c  9,  s.  2, 
lie  to  the  Divisional  Court.  As  to  appeals  in  such  matters 
from  the  Divisional  Court,  see  Ex  parte  Nicholl,  Re  Walker, 
Order  LVIII.  17,  post 

The  provisions  of  this  section  are  extended  to  an  appeal  from 
an  award  on  a  compulsory  reference  in  the  Q  B.  D.  by  Jud. 
Act,  1884,  sec  8. 

If  a  Divisional  Court  be  not  sitting,  the  application  for  a  new 
trial  may  be  made  to  a  Judge  at  Chambers  ;  but  he  has  no  juris- 
diction otherwise  {Brown  v.  Shaw,  1  Ex.  D.  425). 

The  County  Court  Judge  is  the  sole  judge  of  the  question  of 
fact  whether  the  verdict  of  the  jury  was  against  the  weight  of 
evidence  {Wilton  v.  Leeds  Valley  Co.,  82  W.  R.  461). 

There  is  no  new  trial  from  the  decision  of  a  County  Court 
Judge  on  a  matter  of  fact  in  an  action  remitted  to  the  County 
Court  {Cousins  v.  Lombard  Bank,  1  Ex.  D.  404). 

The  Lord  Mayor's  Court  is  an  Inferior  Court ;  no  appeal  lies 
from  a  decision  of  a  Divisional  Court  on  a  motion  for  a  nonsuit 
or  verdict  for  the  defendant  in  the  Divisional  Court  unless  special 
leave  has  been  given  {Appleford  v.  Judkins,  3  C.  P.  D.  489.  A). 
If  the  question,  however,  be  one  of  law  arising  upon  the  record, 
the  appeal  goes  direct  to  the  Court  of  Appeal  {Le  Blanch  v. 
Renter,  1  Ex.  D.  408  ;  Pryor  v.  City  Ofices,  10  Q.  B.  D.  504.  A). 

As  to  entry  of  appeals  from  Inferior  Courts,  see  Order  LIX.  4. 
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46.  Subject  to  any  Eules  of  Court  any  Judge  of  cweii  and 
the  said  High  Court,  sitting  in  the  exercise  of  its  H«»*«  '^^ 
jurisdiction  elsewhere  than   in   a   Divisional    Court,  for.  or 
may  reserve  any  case  or  any  point  in  a  case,  for  the  ^^"JJ^Jid* 
consideration  of  a  Divisional  Court,  or  may  direct  any  before, 
case  or  point  in  a  case,  to  be  argued  before  a  Divisional  couSrtlk 
Court;  and  any  Divisional  Court  of  the  said  High 

Court  shall  have  power  to  hear  and  determine  any 
such  case  or  point  so  reserved  or  so  directed  to  be 
argued. 

This  section  is  controlled  by  the  operation  of  sec.  17,  App. 
.  Jur.  Act,  1876,  pott. 

47.  The  jurisdiction  and  authorities  in  relation  to  proviidon 
questions  of  law  arising  in  criminal  trials  which  are  ^Ji^^** 
now  vested  in  the  Justices  of  either  Bench  and  the  reMrred. 
Barons  of  the  Exchequer  by  the  Act  of  the  session  of 

the  eleventh  and  twelfth  years  of  the  reign  of  Her 
present  Majesty,  chapter  seventy-eight,  intituled  "An 
Act  for  the  further  amendment  of  the  administration 
of  the  Criminal  Law,"  or  any  Act  amending  the  same, 
shall  and  may  be  exercised  after  the  commencement  of 
this  Act  by  the  Judges  of  the  High  Court  of  Justice. 
The  determination  of  any  such  question  by  the  Judges 
of  the  said  High  Court  in  manner  aforesaid  shall  be 
final  and  without  appeal ;  and  no  appeal  shall  lie  from 
any  judgment  of  the  said  High  Court  in  any  criminal 
cause  or  matter,  save  for  some  error  of  law  apparent 
upon  the  record,  as  to  which  no  question  shall  have 
been  reserved  for  the  consideration  of  the  said  Judges 
under  the  said  Act  of  the  eleventh  and  twelfth  years 
of  Her  Majesty's  reign. 

ThU  section  is  printed  as  amended  by  46  &  47  Vict  c.  89. 

There  is  no  appeal  to  the  Conrt  of  Ai^)eal  except  for  error  in 
the  record  in  a  criminal  case ;  such  as  a  certiorari  to  bring  up  a 
Bommary  conviction  for  the  purpose  of  quashing  it  {^.  v. 
FUtcker,  2  Q.  B.  D.  48.  A) ;  a  conviction  under  16  &  17  Vict  c. 
119,  B.  S,  for  keeping  a  common  gaming-house  (Blake  v.  Beech, 
2  Ex.  D.  335.  A) ;  an  information  for  contravening  the  bye-laws 
of  a  school  constituted  under  the  Education  Acts,  1870  and  1874 
{Mellor  V.  Denham,  5  Q.  B.  D.  467.  A) ;  an  application  to  be  ad- 
mitted to  bail  (Reg,  v.  Fooie,  10  Q.  B.  D.  878.  A) ;  a  certiorari  to 
?uash  an  order  to  abate  a  nuisance  (Reg.  v.  miUckurck,  7  Q.  B. 
>.  584.  A) ;  an  information  for  libel  under  6  &  7  Vict,  c  96,  s. 
8  (Reg.  v.  Steel,  2  Q.  B.  D.  87.  A).  The  Master  of  the  Crown 
Office  having  accordingly  taxed  the  defendant  his  costs,  accord- 
ing to  the  usual  practice  under  a  side-bar  rule,  it  was  held  that 
the  costs  were  the  consequence  of  the  judgment,  and  that  the 
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Court  of  Appeal  had  no  jurisdiction  to  review  the  dedsion  of 
the  Queen's  Bench  Division  as  to  the  taxation  {Jbid. ). 

A  decision  of  a  Divisional  Court  discharging  a  rule  for  a  man- 
damus to  Commissioners  appointed  to  inquire  into  the  existence 
of  corrupt  practices  at  elections,  to  grant  a  certificate,  which 
certificate  if  given  would  be  a  protection  to  the  witness  against 
criminal  proceedings  for  bribery,  does  not  relate  to  a  *'  oriminal 
cause  "  within  the  meaning  of  this  section  {JUg,  v.  Roll,  7  Q.  B. 
D.  576.  A). 

An  appeal  lies  from  an  order  of  the  Q.  B.  D.  directing  a 
solicitor  to  be  struck  off  the  Rolls  (lU  Hardwick,  12  Q.  B.  D. 
US.  A). 

The  question  was  raised  but  not  decided,  whether  an  appeal 
would  lie  from  the  refusal  of  a  habeas  corpus  under  the  Extomdi- 
tion  Act,  1870  {lUg,  v.  WcU,  9  Q.  B.  D.  701.  A). 

48.  Repealed  by  sea  SS,  Jud.  Act»  1875. 

Whftt  orders      49.  No  order  made  by  the  High  Court  of  Justice, 
8ub?eS*to^  or  any  Judge  thereof,  by  the  consent  of  parties,  or 
AppeaL        as  to  costs  Only,  which  by  law  are  left  to  the  discre- 
tion of  the  Court,  ^all  be  subject  to  any  appeal,  ex- 
cept by  leave  of  the  Court  or  Judge  making  such 
order. 

A  consent  given  by  counsel  by  the  authority  of  his  client, 
there  being  no  mistake  or  surprise,  cannot  be  arbitrarily  with- 
drawn (Harvey  v.  Croydon  Union,  26  Ch.  D.  255.  A,  overruling 
Rogers  v.  Horn,  26  W.  R.  432).  Where  the  order  has  been 
passed  and  entered,  it  cannot  afterwards  be  varied  on  the  ground 
of  mistake,  except  for  reasons  sufficient  to  set  aside  an  agreement 
{Ihid,;  A  U.-G€n,  v.  Tomline,  7  Ch.  D.  388).  There  is  a  distinction 
in  this  respect  between  orders  made  on  interlocutory  applications, 
and  those  which  are  final  judgments.  The  Court  has  a  larger 
discretion  over  the  former ;  in  these  the  mistake  may  have  been 
on  one  side  only  (MuUint  v.  Howell,  11  Ch.  D.  763). 

In  Foster  v.  Edwards,  48  L.  J.  767,  it  was  held  that  the  enact- 
ment  in  this  section,  that  no  order  by  the  High  Court  or  any 
Judge  thereof  as  to  *^  costs  only,  which  by  law  are  left  to  the 
discretion  of  the  Court,  shall  be  subject  to  any  appeal,"  does  not 
apply  to  the  order  of  a  Master  or  District  Registrar.  This  case 
was  not  cited  in  the  argimient  in  Hansen  v.  Maddox,  12  Q.  B.  D. 
100,  where  the  point  was  discussed  but  the  decision  went  on 
other  grounds.  When  the  judgment  is  not  varied  in  any  other 
point  it  will  not  be  altered  in  respect  to  costs  where  it  was 
within  the  jurisdiction  of  the  Judge  to  make  the  party  pay  the 
costs,  if  the  conduct  of  the  cause  had  been  such  as  to  deserve  it 
{Harpham  v.  ShacJdock,  W.  N.  1881,  142  A). 

As  to  appeal  for  costs  only,  see  Order  LXV.  1,  note^ 

50.  Every  order  made  by  a  Judge  of  the  said 
High  Court  in  Chambers,  except  orders  made  in  the 
exercise  of  such  discretion  as  aforesaid,  may  be  set 
aside  or  discharged  upon  notice  by  any  Divisional 
Court,  or  by  the  Judge  sitting  in  Courts  according 
to  the  course  and  practice  of  the  Division  of  the 
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High  Court  to  which  the  particular  cause  or  matter 
in  which  such  order  is  made  may  be  assigned ;  and 
no  appeal  shall  lie  from  any  such  order,  to  set  aside 
or  discharge  which  no  such  motion  has  been  made, 
unless  by  special  leave  of  the  Judge  by  whom  such 
order  was  made,  or  of  the  Court  of  Appeal. 

Kay,  J.,  is  of  opinion  that  when  a  Judge  has  heard  a  summons 
in  Chambers  and  given  hu  decision  upon  it,  it  would  be  danger- 
ous, when  the  wei^  points  are  brought  to  liffht,  to  aUow  further 
evidence  to  be  used  on  the  further  hearing  in  Court  {Muntu  v. 
Longdin,  50  L.  T.  856). 

For  Chamber  practioe  in  Chancery  and  Probate  Divisions,  see 
Order  LVUL  15,  note  ;  in  Queen's  Bench  Division,  see  Order 
LIV.  21,  28,  Order  LVIL  11. 

In  Ikitfey  v.  Ward,  M  W.  R  890,  Halins,  V.C,  held  that  an 
order  made  on  further  consideration  in  Chambers,  may  be  varied 
on  adjourned  summons  under  this  section. 

61.  Upon  the  request  of .  the  Lord  Chancellor,  it  Prorision 
shall  be  lawful  for  any  Judge  of  the  Court  of  Appeal,  „  ,^cy 
who  may  consent  so  to  do,  to  sit  and  act  as  a  Judge  ^q  the 
of  the  said   High   Court,   or  to   perform  any  other  ju^eu  * 
official   or  ministerial  acts   for  or  on  behalf  of  any 
Judge  absent  from  illness  or  any  other  cause,  or  in 
the  place  of  any  Judge    whose  office  has  become 
vacant,  or  as  an  additional  Judge  of  any  Division ; 
and  while  so  sitting  and  acting  any  such  Judge  of 
the  Court  of  Appeal  shall  have  all  the  power  and 
authority  of  a  Judge  of  the  said  High  Court 

Further  provisions  for  the  teihporary  absence  of  a  Judge  are 
contained  in  sec.  12  of  the  Jud.  Act,  1881,  and  sees.  5  &  B  Jud. 
Act,  1884. 

52.  In  any  cause  or  matter  pending  before  the  Power  of 
Court  of  Appeal,   any  direction   incidental  thereto,  j,Sgl^ 
not  involving  the  decision  of  the  appeal,  may  be  ^^^^ 
given   by  a  single  Judge  of  the  Court  of  Appeal;    ^***^ 
and  a  single  Jud^e  of  the  Court  of  Appeal  may  at 
any  time  during  vacation  make  any  interim  order  to 
prevent  prejudice  to  the  daims  of  any  parties  pend- 
ing an  appeal  as  he  may  think  fit ;  but  every  such 
order  made  by  a  single  Judge  may  be  discharged  or 
varied  by  the  Court  of  Appeal  or  a  Divisional  Court 
thereof. 

On  the  death  of  an  appellant  before  the  hearing  it  is  not  neces- 
sary to  apply  to  a  Judge  of  the  Appeal  Court  for  leave  to  carry 
on  the  appeal  {Ronton  v.  PaUon,  17  Ch.  D.  767.  A).  On  the 
death  of  an  appellant  the  solicitor  must  give  notice  to  the  proper 
ofl&oer(Order±VIL9). 

0 
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68.  Repealed  by  sec  83,  and  schedule  of  the  Act  of  1875. 
Sec.  12  of  that  Act  is  substituted  for  it. 

54.  Repealed  by  sea  4  of  the  Act  of  1875. 

55.  Repealed  by  sec.  24  of  the  App.  Jur.  Act,  1876.     Sec  14 
of  that  Act  is  substituted  for  it 


Part  IV. 

Tinal  and  Procedure, 

References       56.  Subject  to  any  Rules  of  Court  and  to  such 
»o<i  right  as  may  now  exist  to  have  particular  case^  sub- 

mitted to  the  verdict  of  a  jury,  any  question  arising 
in  any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  High  Court  of 
Justice  or  before  the  Court  of  Appeal,  may  be  re- 
ferred by  the  Court  or  by  any  Divisional  Court  or 
Judge  before  whom  such  cause  or  matter  may  be 
pending,  for  inquiry  and  report  to  any  official  or 
special  Referee,  and  the  report  of  any  such  Referee 
may  be  adopted  wholly  or  partially  by  the  Court,  and 
may  (if  so  adopted)  be  enforced  as  a  judgment  by  the 
Court.  The  High  Court  or  the  Court  of  Appeal  may 
also,  in  any  such  cause  or  matter  as  aforesaid  in 
which  it  may  think  it  expedient  so  to  do,  call  in  the 
aid  of  one  or  more  Assessors  specially  qualified,  and 
try  and  hear  such  cause  or  matter  wholly  or  partially 
with  the  assistance  of  such  Assessors.  The  remunera- 
tion, if  any,  to  be  paid  to  such  special  Referees  or 
Assessors  shall  be  determined  by  the  Court. 

A  trial  before  a  Judge  and  Assessors  may  now  be  directed  by 
Order  XXXVI.  7a ;  this  renders  Suffg  v.  HOber  (1  Q.  R  D.  362) 
obsolete. 

On  moving  to  set  aside  or  vary  the  judgment  on  the  report  of 
a  Referee,  an  affidavit  or  some  evidence  of  what  took  place  at 
the  trial  must  be  produced  {Huhhi  v.  Boyle,  2  Q.  B.  D.  124). 

If  there  are  no  questions  of  law,  it  would  seem  that  the  Referee 
might  give  the  general  effect  of  his  finding  in  the  form ;  that, 
having  tried  all  the  issues  of  fact,  he  found  the  result  to  be  in 
favour  of  the  plaintiff  or  defendant  {Longman  v.  EoMt,  3  C.  P.  D. 
142.  A). 

Though,  as  a  general  rule,  issues  which  involve  questions  of 
fraud  affecting  the  character  and  reputation  of  the  parties,  ought 
not  to  be  referred  compulsorily,  the  Judge  has  jurisdiction  to  do 
so  if  it  seem  necessary  (Hoch  v.  Boor,  49  L.  J.  665.  A  ;  Bu$sell 
V.  Rutsell,  14  Oh.  D.  471  ;  Backer  v.  Bagozini  it  Co.,  44  L.  T. 
809  ;  Order  XXXVI.  7a). 

In  a  case  involving  critical  knowledge  of  pictures,  the  Oourt 
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of  Appeal  refused  to  send  the  case  for  trial,  before  a  special 
Referee,  as  the  fortune  and  character  of  the  defendant  were  in- 
volved, and  he  was  entitled  to  have  the  matter  tried  in  a  pnblic 
Court  {Leigh  v.  Brooks,  6  Ch.  D.  592.  A).  As  a  rule,  that  Court 
is  disinclined  to  interfere  with  the  discretion  {Saxbi/  v.  OlosUr 
Waggon  Co.,  W.  N.  1880,  28.  A).  • 

Order  XXX VX,  Rules  48-53,  deal  with  the  powers  of,  and 
procedure  before,  Referees ;  Rules  54,  55,  with  the  practice  as  to 
varying,  adopting,  remitting,  &c.,  the  report ;  and  Order  XL.  as 
to  motion  for  judgment. 

An  action  in  which  an  issue  has  been  directed  by  a  Judge 
of  the  Chancery  Division  to  be  tried  in  the  Queen's  Bench 
Division  remains  in  the  Chancery  Division  {Jonet  v.  Baxter,  5 
Ex.  D.  276). 

For  Form  of  reference  see  App.  K  82. 

67.  In  any  cause  or  matter  (other  than  a  criminal  |Jj^^^^ 
proceeding  by  the  Crown)  before  the  said  High  Court  before 
in  which  all  parties  interested  who  are  under  no  dis-  i^'«p*«^ 
ability  consent  thereto,  and  also  without  such  con- 
sent in  any  such  cause  or  matter  requiring  any 
prolonged  examination  of  documents  or  accounts,  or 
any  scientific  or  local  investigation  which  cannot,  in 
the  opinion  of  the  Court  or  a  Judge,  conveniently  be 
made  before  a  jury,  or  conducted  by  the  Court 
through  its  other  ordinary  ofl&cers,  the  Court  or  a 
Judge  may  at  any  time,  on  such  terms  as  may  be 
thought  proper,  order  any  question  or  issue  of  fact  or 
any  question  of  account  arising  therein  to  be  tried 
either  before  an  ofEcial  Keferee,  to  be  appointed  as 
hereinafter  provided,  or  before  a  special  Referee  to  be 
agreed  on  between  the  parties ;  and  any  such  special 
Eeferee  so  agreed  on  shall  have  the  same  powers  and 
duties  and  proceed  in  the  same  manner  as  an  official 
Referee.  All  such  trials  before  Referees  shall  be 
conducted  in  such  manner  as  may  be  prescribed  by 
Rules  of  Court^  and  subject  thereto  in  such  manner 
as  the  Court  or  Judge  ordering  the  same  shall  direct. 

The  Court  will  not,  in  the  exercise  of  its  discretion,  order  a 
reference  of  an  isolated  question  when  the  main  points  in  dispute 
are  incapable  of  arbitration  ( Young  v.  Buckett,  80  W.  R.  511^ 

In  any  case  in  which  the  Court  has  jurisdiction  to  refer  com- 
pulsorily  a  question  of  account  to  an  official  Referee,  it  has  also 
jurisdiction  to  refer  to  him  any  other  matters  arising  in  the  same 
action  ( Ward  v.  Pill^,  5  Q.  B.  D.  427.  A).  Jud.  Act,  1884,  ss. 
9  k  10,  and  Order  XXXVI.  7a,  have  extended  the  powers  of 
Referees  on  a  compulsory  reference. 

Where  at  the  trial  an  account  is  ordered  to  be  taken  before 
the  official  Referee,  and  further  consideration  adjourned,  the 
report  must  not  simply  state  the  result  of  the  account,  but  must 
net  it  out,  stating  what  items  have  been  allowed  and  what  items 
disallowed  (Burrai-d  v.  Calisher,  51  L.  J.  Ch.  223). 
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A  Referee  may  simply  find  the  affirmatiTe  f>r  the  negative  of 
the  issues,  and  bis  findings  cannot  be  sent  back  to  him  for  re- 
trial or  further  consideration,  because  his  report  does  not  set 
out  his  reasons  {MiOer  v.  PHOA'ng^  9  Q.  B.  D.  786.  A ;  Woiker  v. 
Bumkdl,  81  W.  R  188). 

In  the  Chancery  Division,  when  an  inquiry  as  to  damages 
has  been  directed,  it  is  usual  to  take  the  inquiry  before  the 
Chief  Clerk,  and  not  before  a  Referee  {.Slack  v.  Midi  Jiy,  Co,,  29 
W.  R.  802). 

An  appeal  from  a  compulsory  order  directing  a  refertaoe 
made  by  a  Judge  sitting  at  nUi  priui  or  Assizes  must  be  brought 
direct  to  the  Court  of  Appeal  {Hoch  v.  Boor,  49  L.  J.  M6.  A  ; 
Ormerod  y.  Todmordm  Mm  Co.,  8  Q.  B.  D.  664.  A). 

An  appeal  from  an  award  or  certificate  of  »  Referee  on  a 
compulsory  reference  Ues  to  the  Div.  Court  (Jud.  Act,  1884, 
8.  8,  Jud.  Act,  1873,  s.  46,  Order  LIX.  8). 

The  Court  is  unwilling  to  interfere  with  the  discretion  of  the 
Judge  {Saxlnf  y.  Eatterbrook,  W.  N.  1880,  28). 

For  form  of  reference  see  App.  K.  38. 

See  note  to  preceding  section. 

Sr*'**'  d  ^^'  ^^  ^  (usiiA^^  of  any  reference  to  or  trial  by 
effoct  of  Referees  under  this  Act  the  Referees  shall  be  deemed 
f^*"*^"  to  be  officers  of  the  Court,  and  shall  have  such 
authority  for  the  purpose  of  such  reference  or  trial 
as  shall  be  prescribed  by  Rules  of  Court  or  (subject  to 
such  Rules)  by  the  Court  or  Judge  ordering  such 
reference  or  trial ;  and  the  report  of  any  Referee  upon 
any  question  of  fact  on  any  such  trial  shall  (unless  set 
aside  by  the  Court)  be  equivalent  to  the  verdict  of  a 

See  Order  XXXVL  48-66. 

Powers  of         59.  With   respect  to  all  such  proceedings   before 

J^^JiTji^   Referees  and  their  Reports,  the  Court  or  such  Judge 

proceedings  as  aforesaid  shall  have,   in  addition   to    any   other 

BUtferaee.      powers,  the  same  or  thb  like  powers  as  are  given  to 

any  Court  whose  jurisdiction  is  hereby  transferred  to 

the   said   High  Court  with  respect  to  references  to 

arbitration   and    proceedings    before    arbitrators    and 

their    awards    respectively,    by    the    Common    Law 

Procedure  Act,  1854. 

Before  the  Judicature  Acts  there  were  in  existence  severml 
modes  of  reference  :  A  reference  to  arbitrator  by  consent  of  par- 
ties. A  compulsory  reference  under  the  provisions  of  the  C.  L.  P. 
Act,  1854.  In  the  Common  Law  Ck>urts  a  reference  to  a  Master 
as  to  matters  of  discipline.  And  in  the  Court  of  Chancery  the 
reference  into  Chambers.  All  these  modes  at  present  exist  with 
all  their  incidents  {Longman  v.  EoMt,  8  C.  P.  D.  152.  A ;  Order 
XXXVI.  10). 

By  the  Common  Law  either  party  was  able  to  revoke  his  sub- 
mission at  any  time  before  the  award  was  made.    The  first 
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restriction  was  by  9  &  10  Will  3,  c  15,  whioh  made  the  party 
revoking  after  the  agreement  had  been  made  a  rule  of  Court, 
liable  to  attachment  And  by  3  k  4  Will  i,  c.  42,  &  89,  when 
there  was  a  clause  in  the  agreement  that  the  submission  might 
be  made  a  rule  of  Court,  there  was  no  power  of  revocation  with- 
out leave  of  the  Court. 

A  submission,  therefore,  which  contains  no  clause  as  to  making 
it  a  rale  of  Court  may  be  revoked  at  any  time  before  it  is  made 
a  rule  of  Court,  under  sec.  17  of  the  C.  L.  P.  Act,  1854  {Randdl 
V.  Thomp^tm,  1  Q.  B.  D.  748.  A ;  Houte  v.  Meier,  L.  R.  6  C.  P. 
212).  If,  however,  the  party  who  has  revoked  seek  to  bring  an 
action,  the  Court  will  stay  the  proceedings  (MoffaU  v.  Camdiua, 
26  W.  R.  914). 

Where  there  is  an  agreement  to  refer  the  subject  matter  of  a 
counterclaim,  the  counterclaim  will  be  stayed  on  the  application 
of  the  plaintiff  {Spartali  v.  Van  Hoom,  W.  N.  1884,  82). 

An  action  will  not  be  stayed  upon  the  groimd  that  there  is 
an  agreement  to  refer  if  the  party  applying  has  obtained  time 
to  ^ead  and  is  under  terms  to  take  short  notice  of  trial  (Smith 
▼.  BriL  Jdar,  /luur.,  W.  N.  1888,  176). 

Although  a  particular  submission  to  arbitration  may  be  re- 
voked, a  general  agreement  to  refer  to  arbitration  cannot  be 
{Piare^  v.  Young,  14  Ch.  D.  200.  A). 

Where  there  is  an  agreement  to  refer  a  dispute  to  two 
arbitrators,  one  to  be  appointed  by  each  party,  but  no  agreement 
to  make  the  submission  a  rule  of  Court,  and  one  of  the  parties 
having  failed  to  appoint  an  arbitrator,  the  other  party,  by  virtue 
of  sea  13,  C.  L.  P.  Act,  1854  (p.  41,  poU),  appoints  his  arbitrator  to 
act  as  sole  arbitrator,  the  authority  may  be  revoked  by  either 
par^  before  an  award  is  made  {FroMtr  v.  Ekrtmperger,  12 
Q.  B.  D.  810.  A). 

Where  a  reference  to  an  arbitration  has  been  made  under  an 
agreement  the  submission  ought  to  be  made  a  rule  of  Court, 
aooording  to  the  practice  in  the  Common  Law  Divisions  before 
the  Judicature  Acts  (Jim€$  y.  Jone»,  14  Ch.  D.  593.  A).  No 
special  order  to  tax  the  costs  will  then  be  necessary  {Re  Clark 
aad  The  Corp.  of  Bath  ArbUnUion,  W.  N.  1884,  127). 

An  application  to  make  a  submission  a  rule  of  Court  is  made 
esc  parte  by  summons  (Davejf  v.  Ry,  Paeeengers  Aeeur,  Co.,  49 
L.  J.  Ch.  568.  A). 

As  to  appeal  from  a  compulsory  reference,  see  Order  LIX.  8. 

Where  an  award  has  been  made  a  rule  of  Court,  and  that 
order  has  not  been  appealed  from,  the  award  cannot  afterwards 
be  dii^mted  {Jonee  v.  Jonee,  14  Ch.  D.  593.  A). 

A  notice  of  motion  in  the  Chancery  Division  to  set  aside  the 
award  of  an  arbitrator  should  specify  the  grounds  of  objection 
(Mercier  ▼.  PeppereU,  19  Ch.  D.  58). 

In  an  action  in  the  Chancery  Division  where  the  matters  in 
dispute  have  been  referred  to  an  arbitrator  who  has  made  hii 
award,  an  order  may  be  made  enforcing  the  award  without 
requiring  it  to  be  made  a  rule  of  Court  {&  Forrest,  Bwrrowea  ▼. 
Porrett,  19  Ch.  D.  57,  note ;  Joneev,  Wedgewood,  19  Ch.  D.  56). 

The  question  whether  the  matters  in  dispute  are  within  the 
agreement  for  arbitration  is  one  which  the  Court  will  decide, 
and  will  not  leave  to  the  arbitrator  {Pierey  v.  Young,  14  Ch.  D. 
200.  A),  in  which  case  the  Court  intimated  that  they  did  not 
require  to  bear  counsel  on  the  question  whether  the  trustee  in 
liquidation  was  a  party  entitled  to  make  the  application  within 
the  meaning  of  sec  11  of  the  C.  L.  P.  Act,  1854  (Ilnd,  203). 
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The  Court  may  appoint  a  receiver  to  protect  the  property,  and 
if  the  action  merely  comprise  such  matters  as  are  within  the 
arbitration  clause,  send  aJl  the  rest  of  the  action  to  be  deter- 
mined by  the  arbitrator  {Compagnie  du  Senegal  v.  Woodi,  53 
L.  J.  Ch.  169). 

When  partners  have  agreed  to  refer  disputes  to  a  foreign  tri- 
bunal, an  action  will  not  be  aUowed  to  proceed  in  regped  to  the 
same  matters,  nor  a  receiver  appointed  unless  it  can  be  shown 
that  the  rights  of  the  parties  cannot  be  sufficiently  protected  by 
the  foi-eign  tribunal  {Law  v.  GarreU,  8  Ch.  D.  26.  A). 

An  application  to  have  proceedings  stayed  under  sec.  11, 
C.  L.  P.  Act,  1854,  after  defence  delivered,  was  held  too  late 
( W.  London  Dairy  Co.  v.  AbboU,  29  W.  R.  584). 

A  reference  under  the  Public  Health  Act,  1875,  is  a  submission 
by  consent  within  the  meaning  of  the  C.  L.  P.  Act,,  1854 ;  and, 
under  sec.  8,  the  Court  has  discretion  to  remit  the  award  for  re- 
consideration at  any  time  ( Warhurton  v.  Hadingden  Boards  48 
L.  J.  451).  An  application  under  that  section  should  be  made 
within  a  reasonable  time  (Leieeiter  v.  Grazehrook,  40  L.  T.  883). 

A  power  in  a  submission  of  awarding  the  costs  of  a  reference 
includes  a  power  of  awarding  the  costs  of  the  award  {Re  WcUker 
and  Brown't  Arbitration,  W.  N.  18b2,  94). 

As  to  the  discretion  of  a  referee  on  a  compulsory  reference, 
with  regard  to  costs  see  Jud.  Act,  1884,  s.  9. 

As  to  taxing  the  costs  of  an  award,  see  Order  LXV.  15. 

As  to  the  costs  of  the  arbitrator  himself  the  Court  has  no 
power  to  compel  him  to  submit  his  conts  to  taxation  ( Withington 
V.  Wrexham  Waterworkt  Co.,  32  W.  R.  1000). 

A  mistake  by  an  arbitrator  as  to  the  legal  effect  of  his  finding 
is  no  groimd  for  remitting  the  award  to  him  {Cfreenwood  v. 
BrownkUl,  44  L.  T.  47). 

In  any  Division  an  order  requiring  the  attendance  of  a  witness 
before  an  arbitrator  may  now  be  made  under  8  &  4  Will.  4, 
c.  42,  s.  40,  and  served  as  an  ordinary  subpoena  {Clarbrongh  v. 
ToothiU,  17  Ch.  D.  787). 

On  a  reference  by  consent  to  an  arbitrator  the  hearing  before 
the  arbitrator  is  not  a  "trial"  within  the  meaning  of  17  A 
18  Vict.  c.  84,  R.  1  ;  so  no  subpoena  will  be  granted  to  compel 
the  attendance  of  witnesses  residing  within  the  United  King- 
dom but  out  of  the  jurisdiction  of  the  Queen's  Bench  Division 
{Hall  v.  Brand,  12  Q.  B.  D.  39.  A).  The  purport  of  this  Act  is 
set  out  in  the  note  to  sec  16  Jud.  Act,  1884. 

When  a  verdict  has  been  taken  subject  to  a  reference,  it  would 
appear  that,  if  the  award  is  final  and  conclusive  on  the  parties, 
judgment  may  be  signed,  though  no  direction  be  given  to  that 
effect  {Lloyd  v.  Lewis,  2  Ex.  D.  7.  A). 

When  the  matter  has  been  referred  to  the  Master  to  report,  it 
is  not  now  conclusive,  but  the  report  may  be  reviewed  in  a  manner 
analogous  to  the  Chancery  practice  as  to  reviewing  the  certificate 
of  a  Chief  Qerk  {Walmtley  v.  Mundff,  13  Q.  B.  D.  807.  A). 

As  to  the  circumstances  under  which  the  Court  will  amend 
an  order  of  reference  dra^vn  up  by  consent  of  the  parties,  see 
Vanderbyl  v.  M^Kenna,  L.  R.  8  C.  P.  262. 

An  award  must  be  set  aside  in  the  Division  of  which  it  is  a 
rule  {Re  Lomax,  28  W.  R  485).  The  thne  within  which  to 
move  is  regulated  by  Order  LXIV.  14. 

The  service  of  a  notice  of  motion  to  set  aside  an  award  is  a 
complaint  within  the  meaning  of  9  &  10  Will.  8,  c  15,  s.  2,  and 
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is  in  time,  altboogfa  the  motion  will  not  be  heard  until  after 
the  time  limited  by  the  Act  (i2f  Corp.  of  Budderq/idd  Je  Jacombt 
L.  R  10  Ch.  Ap.  92).  This  is  now  the  practice  of  the  High 
Court  {Smith  v.  Parkside  Mining  Co.,  6  Q.  B.  D.  67). 

For  form  of  reference  see  App.  K.  24. 

The  text  of  the  sections  of  the  C.  L.  P.  Act,  1854,  are  sub- 
joined : — 

17  &  18  Via.  c  126,  ft.  8-17. 

III.  If  it  be  made  appear,  at  any  time  after  the  issuing  of  the  Power  to 
writ,  to  the  satisfaction  of  the  Court  or  a  Judge,  upon  the  appli-  j^^jjl^  • 
cation  of  either  party,  that  the  matter  in  dispute  consists  wholly  dSralct  arlH- 
(Mr  in  part  of  matters  of  mere  account  which  cannot  conveniently  tration  be- 
be  tried  in  the  ordinary  way,  it  shall  be  lawful  for  such  Court  or  f<w«  t^**!* 
Judge,  upon  such  application,  if  they  or  he  think  fit,  to  decide 

such  matter  in  a  summary  manner,  or  to  order  that  such  matter, 
either  wholly  or  in  part,  be  referred  to  an  arbitrator  appointed  by 
the  parties,  or  to  an  officer  of  the  Court,  or,  in  oounti^  causes,  to 
the  Judge  of  any  County  Court,  upon  such  terms  as  to  costs  and 
otherwise  as  such  Court  or  Judge  shall  think  reasonable  ;  and  the 
decision  or  order  of  such  Court  or  Judge,  or  the  award  or  certifi- 
cate of  such  referee,  shall  be  enforceable  by  the  same  process  as 
the  finding  of  a  jury  upon  the  matter  referred. 

Whether  a  matter  should  be  referred  or  not  depends  on  the 
circumstances  of  the  case,  and  the  discretion  of  the  Judge  is  open 
to  review  {MarUn  v.  F}ife,dO  L.  T.  72.  A ;  Clow  v.  Harper,  3 
Ex.  D.  198.  A). 

IV.  If  it  shall  appear  to  the  Court  or  a  Judge  that  the  allow-  Spedal  oa^e 
ance  or  disallowance  of  any  particular  item  or  items  in  such  ^"^J^    ^ 
account  depends  upon  a  question  of  law  fit  to  be  decided  by  the  question'of 
Court,  or  upon  a  question  of  fact  fit  to  be  decided  by  a  jury,  or  fact  tried, 
by  a  Judge  upon  the  consent  of  both  parties  as  hereinbefore 
provided,  it  shall  be  lawful  for  such  Court  or  Judge  to  direct  a 

case  to  bie  stated  or  an  issue  or  issues  to  be  tried ;  and  the  deci- 
sion of  the  Court  upon  such  case,  and  the  finding  of  the  jury  or 
Judge  upon  such  issue  or  issues,  shall  be  taken  and  acted  upon 
by  the  arbitrator  as  conclusive. 

V.  It  shall  be  lawful  for  the  arbitrator  upon  any  compulsory  Arbitrator   * 
reference  under  this  Act,  or  upon  any  reference  by  consent  of  n»y  state 
parties  where  the  submission  is  or  may  be  made  a  rule  or  order  ■?•<**•*  *•■•• 
of  any  of  the  superior  courts  of  law  or  equity,  at  Westminster, 

if  be  shall  think  fit,  and  if  it  is  not  provided  to  the  contrary,  to 
state  his  award,  as  to  the  whole  or  any  part  thereof,  in  the  form 
of  a  special  case  for  the  opinion  of  the  Courts  apd  when  an 
action  is  referred,  judgment,  if  so  ordered,  may  be  entered 
according  to  the  opinion  of  the  Court 

YL  If  upon  the  trial  of  any  issue  of  fact  by  a  Judge  under  Power  to 
this  Act  it  shall  appear  to  the  Judge  that  the  questions  arising  ^^^  ^ 
thereon  involve  matter  of  account  which  cannot  conveniently  fa«  ^bitration 
tried  before  him,  it  shall  be  lawful  for  him,  at  his  discretion,  to  at  time  oi 
order  that  such  matter  of  account  be  referred  to  an  arbitrator  trial,  when 
appointed  by  the  parties,  or  to  an  officer  of  the  Court,  or,  in  |J[^^f^  to 
country  causes,  to  a  Judge  of  any  County  Court,  upon  such  i^ig  decision, 
terms  as  to  costs,  and  otherwise,  as  such  Judge  shall  think 
reasonable ;  and  the  award  or  certificate  of  such  referee  shall 
have  the  same  effect  as  hereinbefore  provided  as  to  the  award 
or  certificate  of  a  referee  before  trial ;  and  it  shall  be  competent 
for  the  Judge  to  proceed  to  try  and  dispose  of  any  other  matters 
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in  question,  not  referred,  in  lilce  manner  as  if  no  reference  had 

been  made. 

Proeeedings      VII.  The  proceedings  upon  any  such  arbitration  as  aforesaid 

uowor  o?**     shall,  except  otherwise  directed  hereby  or  by  the  submisdon  or 

such  arbi-      document  authorising  the  reference,  be  conducted  in  like  manner, 

tnitor.  and  subject  to  the  same  rules  and  enactments,  as  to  the  power 

of  the  arbitrator  and  of  the  Court,  the  attendance  of  witnesses, 

the  production  of  documents,  enforcing  or  setting  aside  the 

awanl,  and  otherwise,  as  upon  a  reference  made  by  consent 

under  a  rule  of  Court  or  Judge's  order. 

Power  to  .        VIIL  In  any  case  where  reference  shall  be  made  to  arbitra- 

■•ndhack to  tion  as  aforesaid,  the  Court  or  a  Judge  shall  have  power  at  any 

arbitrator,     time^  and  from  time  to  time,  to  remit  the  matters  referred,  or  any 

or  either  of  them,  to  the  reconsideration  and  redetermination  of 

the  said  arbitrator,  upon  such  terms,  as  to  costs  and  otherwise, 

as  to  the  said  Court  or  Judge  may  seem  proper. 

Application       IX.  All  applications  to  set  aside  any  award  made  on  a  com- 

to  set  aside    pulsory  reference  under  this  Act  shall  and  may  be  made  within 

the  award,     ^jj^  £j^|.  geven  days  of  the  term  next  following  the  publication 

of  the  award  to  the  parties,  whether  made  in  vacation  or  term  ; 

and  if  no  such  application  is  made,  or  if  no  rule  is  granted 

thereon,  or  if  any  rule  granted  thereon  is  afterwards  disdiarged, 

such  award  shall  be  final  between  the  parties. 

See  Order  LXIV.  14. 

Enforcing  X.  Any  award  made  on  a  compulsoiy  reference  under  this 
of  awards  Act  may,  by  authority  of  a  Judge,  on  such  terms  as  to  him  may 
ne^d  for  "^^^  reasonable,  be  enforced  at  any  time  after  seven  days  from 
setting  ^h®  ^unc  o^  publication,  notwithstanding  that  the  time  for 
them  aside,   moving  to  set  it  aside  has  not  elapsed. 

If  action  XI.  Whenever  the  parties  to  any  deed  or  instrument  in  writing 

commeDced  to  be  hereafter  made  or  executed,  or  any  of  them,  shall  agree  that 
^jo^^^^j  any  then  existing  or  future  differences  between  them  or  any  of 
have  agreed  ^^®™  shall  be  referred  to  arbitration,  and  anyone  or  more  of  the 
to  arbitra-     parties  so  agreeing,  or  any  person  or  persons  claiming  through  or 
tion,  Court    under  him  or  them,  shall  nevertheless  commence  any  action  at 
may  rtar      ^^  ^^  ^**  ^^  equity,  against  the  other  party  or  parties,  or  any  of 
proceedmgs.  them,  or  against  any  person  or  persons  claiming  through  or  under 
him  or  them  in  respect  of  the  matters  so  agreed  to  be  referred, 
or  any  of  them,  it  shall  be  lawful  for  the  court  in  which  action 
or  suit  is  brought,  or  a  Judge  thereof,  on  application  by  the 
defendant  or  defendants,  or  any  of  them,  after  appearance  and 
before  plea  or  answer,  upon  being  satisfied  that  no  sufficient 
reason  exists  why  such  matters  cannot  be  or  ought  not  to  be 
referred  to  arbitration  according  to  such  agreement  as  aforesaid, 
and  that  the  defendant  was  at  the  £ime  of  the  bringing  of  such 
action  or  suit  and  still  is  ready  and  willing  to  join  and  concur 
in  all  acts  necessary  and  proper  for  causing  such  matters  so  to  be 
decided  by  arbitration,  to  make  a  rule  or  order  stayiug  all  pro- 
ceedings in  such  action  or  suit,  on  such  terms  as  to  costs  and 
otherwise  as  to  such  Court  or  Judge  may  seem  fit ;  provided 
always,  that  any  such  rule  or  order  may  at  any  time  afterwards 
be  discharged  or  varied  as  justice  may  require. 
On  fallare  of      XIL  If  in  any  case  of  arbitration  the  document  authorising 
parties  or     the  reference  provide  that  the  reference  shall  be  to  a  single 
Judfl^BMiy    "^^^t'^tor,  and  all  the  parties  do  not,  after  differences  have  arisen, 
app^t         concur  in  the  appointment  of  an  arbitrator ;  or  if  any  appointed 
single  arbi-   arbitrator  refuse  to  act,  or  become  incapable  of  acting,  or  die. 
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And  the  terms  of  soohdooanient  do  not  show  that  it  wbs  intended  trator  or 
th»t  snoh  vacancy  should  not  be  supplied,  and  the  parties  do  not  ^^^P^> 
oonoor  in  appointing  a  new  one  ;  or  if,  where  the  parties  or  two 
arbitrators  are  at  liberty  to  aj^int  an  umpire  or  third  arbitrator, 
such  parties  or  arbitrators  do  not  appoint  an  umpire  or  third 
arbitaratcMT ;  or  if  any  i^qxtinted  umpire  or  third  arbitrator  refuse 
to  act,  or  become  incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorising  the  reference  do  not  show  that  it  was 
intended  that  such  a  vacancy  should  not  be  supplied,  and  the 
parties  or  arbitrators  respectively  do  not  ^>point  a  new  one ; 
then  in  every  such  instance  any  party  may  serve  the  remaining 
parties  or  the  arbitrators,  as  the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitrator,  umpire,  or  third  arbitrator  re- 
spectively ;  and  if  within  seven  dear  days  after  such  notice  shall 
have  beoi  served  no  arbitrator,  umpire,  or  third  arbitrator  be 
a(^KMnted,  it  shall  be  lawful  for  any  Judge  of  any  of  the  Superior 
Courts  of  law  or  equity  at  Wertminster,  upon  summons  to  be 
taken  out  by  the  party  having  served  such  notice  as  aforesaid, 
to  appoint  an  arbitrator,  umpire,  or  third  arbitrator,  as  the  case 
may  be,  and  such  arbitratcNr,  umpire,  and  third  arbitrator,  respec- 
tively, shall  have  the  like  power  to  act  in  the  reference  and  make 
an  aw«rd  as  if  ha  bad  been  appointed  by  consent  of  all  parties. 

XIII.  When  the  reference  is  or  is  intended  to  be  to  two  arbi-  When 
trators,  one  appointed  by  eadi  party,  it  shall  be  lawful  for  either  refereoee 
party,  in  the  case  of  the  death,  refusal  to  act,  or  bucapaoity  of  any  |^^^|^„ 
arbitrator  appointed  by  him,  to  substitute  a  new  arbitrator,  unless  and  one     ' 
the  dooument  authorising  the  reference  show  that  it  was  intended  party  foil 
that  the  vaoan^  should  not  be  supplied  ;  and  if  on  such  a  refer-  Jjv*?!?l^' 
enee  one  party  fail  to  appoint  an  arUtrator,  either  originally  or  niayapmiut 
by  way  of  substitution  as  aforesaid,  for  seven  dear  <JUtys  after  arUtrmtor 
the  other  party  shall  have  appointed  an  arbitrator,  and  shall  to  act  akms. 
have  served  the  party  so  failing  to  a^^int  with  notice  in  writing 
to  make  the  appointment,  the  party  who  has  i4>pointed  an  arbi- 
trator may  appoint  such  arbitrator  to  act  as  sole  arbitrator  in 
the  reference^  and  an  award  made  by  him  shall  be  binding  on 
both  parties  as  if  the  appointment  had  been  by  consent ;  provided, 
however,  that  the  Court  or  a  Jud^e  may  revoke  such  appoint- 
ment, on  sTMsh  terms  as  shall  seem  just 

XIY.  When  the  reference  is  to  two  arbitrators,  and  the  terms  Two  arbi- 
of  the  document  authorising  it  do  not  show  that  it  was  intended  ^"^^  ^^7 
that  thwe  should  not  be  an  umpire,  or  provide  otherwise  for  the  „^J!^^ 
^pointment  of  an  umpire,  the  two  arbitrators  may  appohit  an       ^^' 
umpire  at  any  time  within  the  period  during  which  they  have 
power  to  make  an  award,  unless  they  be  called  upon  by  notice 
as  afwesaid  to  make  the  appointment  sooner. 

XV.  The  arbitrator  aotmg  under  any  such  document  or  com-  Award  to  be 
pttlsory  order  of  reference  as  aforesaid,  or  under  any  order  refer-  JJ****  ^ 
ring  the  award  back,  shall  make  his  award  under  hu  hand,  and  months 
(ui^ess  such  document  or  order  respeotivdy  shall  contain  a  unless  par- 
different  limit  of  time)  within  three  months  after  he  shall  have  ties  or  Court 
been  appointed,  and  shall  have  entered  on  the  reference,  or  shall  h^|^ 
have  been  called  up<m  to  act  by  a  notice  in  writing  trom  any 
party,  but  the  parties  may  by  consent  in  writing  enlarge  the  term 
for  making  the  award ;  and  it  shall  be  lawful  for  the  Superior 
Court  of  which  such  submission,  document,  or  order  is  or  may  be 
made  a  rule  or  order,  or  for  any  Judge  thereof,  for  good  cause  to 
be  stated  in  the  rule  or  order  for  enUrgement,  from  time  to  time 
to  enlarge  the  term  for  making  the  award  ;  and  if  no  period  be 
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stated  for  the  enUrgement  in  Buoh  consent  or  order  for  enlarffe- 
ment,  it  shall  be  deemed  to  be  an  enlargement  for  one  month  ; 
and  in  any  case  where  an  umpire  shall  have  been  a{>pointed  it 
shall  be  lawfol  for  him  to  enter  on  the  reference  in  lieu  of  the 
arbitrators,  if  the  latter  shall  have  allowed  their  time  or  their 
extended  time  to  expire  without  making  an  award,  or  shall  have 
delivered  to  any  party  or  to  the  umpire  a  notice  in  writing  stat- 
ing that  they  cannot  agree. 

By  a  submission  in  writing,  the  time  within  which  an  award 
was  to  be  made  was  fixed  at  one  month,  the  submission  con- 
tained no  power  to  enlarge  the  time,  held  that  the  Court  had 
power  subsequently  to  the  making  of  the  award  to  enlarge  the 
time  {Map  v.  ffareourt,  18  Q.  B.  D.  688). 

XVI.  When  any  award  made  on  any  submission,  document, 
or  order  of  reference  as  aforesaid  directs  that  possession  of  any 
lands  or  tenements  capable  of  being  the  subject  of  an  action  of 
ejectment  shall  be  delivered  to  any  party,  either  forthwith  or  at 
any  future  time,  or  that  any  such  party  is  entitled  to  the  posses- 
sion of  any  such  lands  or  tenements,  it  shall  be  lawful  for  the 
Court  of  which  the  document  authorising  the  reference  is  or  is 
made  a  rule  or  order  to  order  any  party  to  the  reference  who 
shall  be  in  possession  of  any  such  lands  or  tenements,  or  any 
person  in  possession  of  the  same  claiming  under  or  put  in  pos- 
session by  him  since  the  making  of  the  document  authonsing 
the  reference,  to  deliver  possession  of  the  same  to  the  party 
entitled  thereto,  pursuant  to  the  award,  and  such  rule  or  order 
to  deliver  possession  shall  have  the  effect  of  a  judgment  in  eject- 
ment against  every  such  party  or  person  named  in  it,  and  execu- 
tion may  issue,  and  possession  shall  be  delivered  by  the  sheriff 
as  on  a  judgment  in  ejectment. 

XVII.  Every  agreement  or  submission  to  arbitration  by  con- 
sent, whether  by  deed  or  instrument  in  writing  not  under  seal, 
may  be  made  a  rule  of  any  one  of  the  Superior  Courts  of  Law  or 
Equity  at  Westminster,  on  the  application  of  any  party  thereto, 
unless  such  agreement  or  submission  contain  words  purporting 
that  the  parties  intend  that  it  should  not  be  made  a  rule  of 
Court ;  and  if  in  any  such  agreement  or  submission  it  is  pro- 
vided that  the  same  shall  or  may  be  made  a  rule  of  one  in 
particular  of  such  Superior  Courts,  it  may  be  made  a  rule  of 
that  Court  only  ;  and  if  when  there  is  no  such  provision  a  case 
be  stated  in  the  award  for  the  opinion  of  one  of  the  Superior 
Court^  and  such  Court  be  specified  in  the  award,  and  the  docu- 
ment authorising  the  reference  have  not,  before  the  publication 
of  the  award  to  the  parties,  been  made  a  rule  of  Court,  such 
document  may  be  made  a  rule  only  of  the  Court  specified  in  the 
award ;  and  when  in  any  case  the  document  authorising  the 
reference  is  or  has  been  made  a  rule  or  order  of  any  one  of  such 
Superior  Courts,  no  other  of  such  Courts  shall  have  any  juris- 
diction to  entertain  any  motion  respecting  the  arbitration  or 
award. 

Her  Ma-  60.  And  wbereas  it  is  expedient  to  facilitate  the 

IStaLMaU^  prosecution  in  country  districts  of  such  proceedings 
District  as  may  be  more  speedily,  cheaply,  and  conveniently 
^^^nti^  carried  on  therein,  it  shall  be  lawful  for  Her  Majesty, 
8^  *^*  e  ^y  Order  in  Council,  from  time  to  time  to  direct  that 
Court.         there  shall  be  District  Registrars  in  such  places  as 
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shall  be  in  such  order  mentioned  for  districts  to  be 
thereby  defined,  from  which  writs  of  summons  for  the 
commencement  of  actions  in  the  High  Court  of  Jus- 
tice may  be  issued,  and  in  which  such  proceedings 
may  be  taken  and  recorded  as  are  hereinafter  men- 
tioned; and  Her  Majesty  may  thereby  appoint  that 
any  Registrar  of  any  County  Court,  or  any  Registrar 
or  Prothonotary  or  District  Prothonotary  of  any  local 
Court  whose  jurisdiction  is  hereby  transferred  to  the 
said  High  Court  of  Justice,  or  from  which  an  appeal 
is  hereby  given  to  the  said  Court  of  Appeal,  or  any 
person  who,  having  been  a  District  Registrar  of  the 
Court  of  Probate,  or  of  the  Admiralty  Court,  shall 
under  this  Act  become  and  be  a  District  Registrar  of 
the  said  High  Court  of  Justice,  or  who  shall  hereafter 
be  appointed  such  District  Registrar,  shall  and  may  be 
a  District  Registrar  of  the  said  High  Court  for  the 
purpose  of  issuing  such  writs  as  aforesaid,  and  having 
such  proceedings  taken  before  him  as  are  hereinafter 
mentioned.  This  section  shall  come  into  operation 
immediately  upon  the  passing  of  this  Act. 
See  Judicature  Acts,  1875,  a.  18,  and  1881,  i.  22. 

61.  In  every  such  District  Registry  such  seal  shall  ^^^^ 
be  used  as  the  Lord  Chancellor  shall  from  time  to  R^tiiM. 
time,  either  before  or  after  the  time  fixed  for  the  com- 
mencement of  this  Act,  direct)  which   seal  shall  be 
impressed  on  every  writ  and  other  document  issued 

out  of  or  filed  in  such  District  Registry,  and  all  such 
writs  and  documents,  and  all  exemplifications  and 
copies  thereof,  purporting  to  be  sealed  with  the  seal 
of  any  such  District  Registry,  shall  in  all  parts  of 
the  United  Kingdom  be  received  in  evidence  without 
further  proof  thereof. 

62.  All  such  District  Registrars  shall  have  power  Powen  of 
to  administer  oaths  and  perform  such  other  duties  in  rJ^iSw. 
respect  of  any  proceedings  pending  in  the  said  High 

Court  of  Justice  or  in  the  said  Court  of  Appeal  as 
may  be  assigned  to  them  from  time  to  time  by  Rules 
of  Court,  or  by  any  special  order  of  the  Court, 
See  Order  XXXV.  «,  and  sea  66  poit, 

68.  Repealed  by  sec.  88  and  schedule  of  Judicature  Act, 
1876. 

64,  Subject  to  the  Rules  of  Court  in  force  for  the  Pro««itegB 
time  being,  writs  of  summons  for  the  commencement  in  DutrtdT 
of  actions  in   the  High  Court  of  Justice   shall  be  H«g»»trto«. 
issued    by   the  District    Registrars  when  thereunto 
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required ;  and  unless  any  order  to  the  contrary  shall 
be  made  by  the  High  Court  of  Justice,  or  by  any 
Judge  thereof,  all  such  further  proceedings,  including 
proceedings  for  the  arrest  or  detention  of  a  ship,  her 
tackle,  appa/el,  furniture,  cargo,  or  freight^  as  may 
and  ought  to  be  taken  by  the  respective  parties  to 
such  action  in  the  said  High  Court  down  to  and 
including  entry  for  trial,  or  (if  the  plaintiff  is  entitled 
to  sign  final  judgment  or  to  obtain  an  order  for  an 
account  by  reason  of  the  non-appearance  of  the 
defendant)  down  to  and  including  final  judgment,  or 
an  order  for  an  account,  may  be  taken  before  the 
District  Registrar,  and  recorded  in  the  District 
Registry,  in  such  manner  as  may  be  prescribed  by 
Rules  of  Court ;  and  all  such  other  proceedings  in 
any  such  action  as  may  be  prescribed  by  Rules  of 
Court  shall  be  taken  and  if  necessary  may  be  recorded 
in  the  same  District  Registry.  » 

See  Order  XXXV.  1-6. 

Power  for  66.  Any  party  to  an  action  in  which  a  writ  of 
wmore**  summous  shall  h^ive  been  issued  from  any  such  Dis- 
proc^n?*  trict  Registry  shall  be  at  liberty  at  any  time  to  apply, 
R^giatriM!^  in  Buch  manner  as  shall  be  prescribed  by  Rules  of 
Court,  to  the  said  High  Court,  or  to  a 'Judge  in 
Chambers  of  the  Division  of  the  said  High  Court  to 
which  the  action  may  be  assigned,  to  remove  tlie 
proceedings  from  such  District  Registry  into  the 
proper  Office  of  the  said  High  Court ;  and  the  Court 
or  Judge  may,  if  it  be  thought  fit,  grant  such  applica- 
tion, and  in  such  case  the  proceedings  and  such 
original  documents,  if  any,  as  may  be  filed  therein, 
shall  upon  receipt  of  such  order  be  transmitted  by  the 
District  Registrar  to  the  proper  Office  of  the  said 
High  Court,  and  the  said  action  shall  thenceforth 
proceed  in  the  said  High  Court  in  the  same  manner 
as  if  it  had  been  originally  commenced  by  a  writ  of 
summons  issued  out  of  the  proper  Office  in  London ; 
or  the  Court  or  Judge,  if  it  be  thought  jight,  may 
thereupon  direct  that  the  proceedings  may  continue 
to  be  taken  in  such  District  Registry. 
•     See  Order  XXXV.  18-18. 

Acoount*  66.  It  shall  be  lawful  for  the  Court,  or  any  Judge 

iS^iS**  bT  ^^  *^®  Division  to  which  any  cause  or  matter  pending 
refonr<^to    in  the  Said   High  Court  is  assigned,  if  it  shall  be 
SiS^^ra.    thought  fit,  to  order  that  any  books  or  documents 
may  be  produced,  or  any  accounts  taken  or  inquiries 
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made,  in  the  office  of  or  by  any  such  District  Regis- 
trar as  aforesaid;  and  in  any  snch  case  the  District 
R^pstrar  shall  proceed  to  carry  all  such  directions 
into  effect  in  the  manner  prescribed ;  and  in  any  case 
in  which  any  such  accounts  or  inquiries  shall  have 
been  directed  to  be  taken  or  made  by  any  District 
Registrar,  the  report  in  writing  of  such  District 
R^istiar  as  to  the  result  of  such  accounts  or  inquiries 
may  be  acted  upon  by  the  Courts  as  to  the  Court  shall 
seem  fit 

67.  The  provisions  contained  in  the  fifth,  seventh,  aoASivict 
eighth,  and  tenth  sections  of  the  County  Courts  J*  ^^*d*io ; 
Acts,  1867,  shall  apply  to  all  actions  commenced  or  to  extend  to 
pending  in  the  said  High  Court  of  Justice  in  which  H^hcourt 
any  relief  is  sought  which  can  be  given  in  a  County 
Court 

"Any  relief  which  can  be  given  in  a  County  Conrt"  These 
words  Ihnit  the  application  of  the  fifth  section,  which,  previous 
to  the  passing  of  this  Act,  was  held  to  apply  to  actions  which 
oonld  not  have  been  brought  in  the  County  Court  (per  Lord 
Blaokbom,  OameU  v.  Bradley,  8  App.  Cas.  971). 

The  text  of.  the  sections  of  the  County  Courts  Act,  1876,  are 
subjoined: — 

VoufUif  CourU  Ad,  1867,  #«.  6,  7,  8,  10. 

V.  If  in  any  action  commenced  after  the  paasing  of  this  Act  CohU  not 
in  anj  of  Her  Majesty's  Snp^or  Gooits  of  Kecord  the  plaintiff  recoverable 
shall  recover  a  sum  wA  exceeding  twenty  pounds  if  the  action  is  ^^^^j^^*^ 
founded  <m  contract,  or  ten  pounds  if  founded  on  tort,  whether  where  1«« 
by  verdict,  judgment  by  default,  or  on  demurrer,  or  otherwise,  than  £Sa 
be  shall  not  be  entitlefl  to  any  costs  of  suit,  unless  the  Judge  on  contract 
certify  on  the  record  that  there  was  sufficient  reason  for  bringing  ^^    ^^ 
such  action  in  such  Superior  Court,  or  unless  the  Court  or  a 
Judge  at  Chambers  shall  by  Rule  or  Order  allow  such  costs. 

By  sea  4  of  45  ft  46  Vict,  a  57,  the  words  "  less  than  "  are 
substituted  for  **  not  exceeding." 

As  to  costs  see  note  to  Order  LXV.  12. 

This  section  applies  to  an  action  commenced  in  an  Inferior 
Court,  and  removed  into  the  Superior  by  certiorari  (PeUat  v. 
Bredaner,  L.  R.  6  Q.  K  488).  It  also  applies  to  an  action 
which  has  been  necessarily  brought  in  the  Superior  Court  on 
account  of  the  defendant  availing  himself  of  the  19  k  20  Vict, 
c.  108,  s.  89,  by  giving  the  required  security,  and  having  the 
action  in  the  County  Ck»urt  staved  {Flitten  v.  AUfrey,  L.  B.  10 
C.  P.  29).     Counsel  should  apply  to  the  Judge  to  certify. 

In  Balee  v.  Bvrchall,  W.  N.  1 884, 108,  Field,  J. ,  held  that  this 
section  does  not  apply  as  between  a  defendant  and  a  third 
party. 

Before  the  Judicature  Acts,  when  an  action  was  brought  to 
try  a  right,  and  the  right  was  of  sufficient  importance  to  make 
the  action  one  proper  to  be  brought  in  a  Superior  Court,  the 
Court  would  msJce  an  order  for  costs  in  favour  of  the  successful 
plaintiff,'  although  the  Judge  at  the  trial  had  refused  to  certify 
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{ffinde  V.  Sheppard,  L.  R.  7  Ex.  21).  Martin  and  Channell, 
B.B.,  were  of  opinion  that  if  the  Judge  had  refused  to  certify, 
the  application  to  the  Court  to  allow  them  ought  to  be  founded 
on  new  materials  (Barlow  y.  Briggt,  20  W.  R.  866).  And  in 
Strackey  v.  lord  Oibome,  L.  R.  10  O.  P.  92,  it  was  held  that  the 
Judge  was  justified  in  declining  to  certify,  if  he  were  reasonably 
satisfied  that  the  action  was  not  bond  fide  brought  to  try  a  right, 
but  merely  to  gratify  an  angry  feelinc^  against  the  defendant. 
And  further,  Uiat  his  discretion  in  that  respect  was  open  to 
review. 

YIl.  Where  in  any  action  of  contract  brought  or  commenced 
in  any  of  Her  Majesty*s  Superior  Courts  of  Common  Law  the 
claim  indorsed  on  the  writ  does  not  exceed  fifty  pounds,  or 
where  such  claim,  though  it  originally  exceeded  fifty  pounds,  is 
reduced  by  payment,  an  admitt^  set-ofiP,  or  otherwise,  to  a  sum 
not  exceeding  "fifty  pounds,  it  shall  be  lawful  for  the  defendant 
in  the  action,  within  eight  days  from  the  day  upon  which  the 
writ  shall  have  been  served  upon  him,  if  the  whole  or  part  of 
the  demand  of  the  plaintiff  be  contested,  to  apply  to  a  Judge  at 
Chambers  for  a  summons  to  the  plaintiff  to  show  cause  why  such 
action  should  not  be  tried  in  the  County  Court  or  one  of  the 
County  Courts  in  which  the  action  might  have  been  commenced  ; 
and  on  the  hearing  of  such  summons  the  Judge  shall,  unl^  there 
be  good  cause  to  the  contrary,  order  such  action  to  be  tried  ac- 
cordingly, and  thereupon  the  plaintiff  shall  lodge  the  original 
writ  and  the  order  with  the  Registrar  of  4he  County  Court 
mentioned  in  the  order,  who  shall  appoint  a  day  for  the  hearing 
of  the  cause,  notice  whereof  shall  fa«  sent  by  post  or  otherwise 
by  the  Registrar  to  both  parties  or  their  attorneys,  and  the 
cause  and  all  proceedings  therein  shall  be  heard  and  taken  in 
such  County  Court  as  if  the  action  had  been  originally  com- 
menced in  such  Coimty  Court ;  and  the  costs  of  the  parties  in 
respect  of  proceedings  subsequent  to  the  order  of  the  Judse  of 
the  Superior  Court  shall  be  allowed  according  to  the  scale  of 
costs  in  use  in  the  County  Courts,  and  the  costs  of  the  proceed- 
ings previously  had  in  the  Superior  Court  shall  be  allowed 
according  to  the  scale  in  use  in  such  latter  Court 

A  claim  for  fifty  pounds,  and  interest  until  payment  or  judg- 
ment, is  a  claim  exceeding  fifty  pounds,  and  the  action  cannot  be 
remitted  to  the  County  Court  imder  the  section  (IntUjf  v.  Jonetj 
4  Ex.  D.  16). 

Where  there  is  a  counter-claim,  which  does  exceed  fifty 
pounds,  on  an  application  by  the  plaintiff  to  have  the  case  re- 
mitted the  Judge  must  use  his  discretion  {Cherry  v.  Atidrewt, 
W.  N.  1878,  62). 

An  application  to  remit  was  adjourned  on  the  statement  of 
the  plaintiff  that  it  was  his  intention  to  apply  at  once  for  an 
order  under  Order  XIV.  (Smiih  ▼.  hurley,  W.  N.  1884,  99). 

The  Judge  has  no  jurisdiction  to  order  the  action  to  be  tried  in 
the  County  Court  where  the  claim  is  reduced  below  fifty  pounds 
by  payment  after  action  brought  (Foeter  v.  Uiherwood,  8  Ex.  D. 
1.  A). 

Until  the  plaintiff  has  lodged  the  writ  and  order  with  the 
Registrar,  the  action  remains  in  the  Superior  Court  ( Welply  v. 
Buhl,  8  Q.  K  D.  253.  A\  The  Registrar  is  to  certify  the  result 
of  the  trial  to  the  Superior  Court,  and  judgment  may  be  ngned 
according  to  the  certificate  {ScuU  r.  Freeman,  2  Q.  K  D.  177). 

An  action  remitted  to  the  County  Court  for  trial  belongs  to 
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the  Superior  Court,  and  the  power  over  costs  remains  in  the 
Superior  Ck>urt.  An  order  for  such  costs  can  be  obtained  by 
application  in  Chambers  or  to  the  Superior  Court  {Fetrmer  v. 
May,  50  L.  J.  29). 

In  Knight  y.  AblxiU,  10  Q.  K  D.  11,  a  case  decided  on  the 
26th  sec.  of  19  ft  20  Vict  c.  108,  it  was  held  that  there  was  no 
power  to  order  an  action  for  unliquidated  damages  to  be  tried  in 
a  County  Court,  even  where  the  writ  is  indorsed  with  a  claim  for 
a  mcified  sum. 

VlU.  Where  any  suit  or  proceedings  shall  be  pending  in  the  Prooeedings 
High  Court  of  Chancery,  which  suit  or  proceeding  might  have  in  Eoulty 
been  commenced  in  a  (jounty  Court,  it  shall  be  lawful  for  any  of  2^^^^^ 
the  parties  thereto  to  apply  at  Chambers  to  the  Judge  to  whose  ^  county 
Court  the  said  suit  or  proceeding  shall  be  attached,  to  have  the  Courts 
same  tranrferred  to  the  County  Court  or  one  of  the  County  Courts  wblchmight 
in  which  the  same  might  have  been  commenced,  and  such  Judge  ^^^^' 
shaU  have  power  upon  such  application,  or  without  such  applica-  therein, 
tion,  if  he  shall  see  fit,  to  make  an  order  for  such  transfer,  and 
thereupon  such  suit  or  proceeding  shall  be  carried  on  in  the  County 
Court  to  which  the  same  shall  be  ordered  to  be  transferred,  and 
the  parties  thereto  shall  have  the  same  right  of  appeal  that  they 
would  have  had  had  the  suit  or  proceeding  been  commenced  in 
the  County  Court 

A  County  Court  has  power  to  grant  an  injunction,  and  to 
enforce  obedience  by  committal  {Martin  y.  Bannittert  4  Q.  B.  D. 
491.  A). 

The  County  Court  has  no  power  to  stay  proceedings  in  the 
High  Court  in  respect  of  claims  provable  in  an  administration 
acti<m  {CobbM  v.  Pryke,  i  Ex.  1).  815). 

Where  an  order  has  been  made  for  the  transfer  of  an  action, 
the  High  Court  retains  its  jurisdiction  till  the  transfer  has  been 
completed  {David  v.  BotPf,  27  Ch.  D.  5SS). 

By  sec.  17,  Jud.  Act,  1884,  interpleader  proceedings  where  the 
subject  matter  is  not  more  than  £500  may  be  transferred  to  the 
Coimty  Court,  and  the  order  is  to  have  the  same  effect  as  if  it 
had  been  a  transfer  of  a  proceeding  under  this  section. 

X.  It  shall  be  lawful  for  any  person  against  whom  an  action  Actions  for 
for  malicious  prosecution,  illeg^  arrest,  illegal  distress,  assault,  malicious 
false  imprisonment,  libel,  slander,  seduction,  or  any  action  of  £^w'"****J; 
tort,  may  be  brouffht  in  a  Superior  Court,  to  make  an  affidavit  ^^^  j^uptrior 
that  the  plaintiff  has  no  visible  means  of  paying  the  costs  of  the  Courts  may 
defendant  should  a  verdict  be  not  found  for  the  plaintiff,  and  be  remitted 
thereupon  a  Judge  of  the  Court  in  which  the  action  is  brought  ^^Tby^ 
shall  have  power  to  make  an  Order  that  unless  the  plaintiff  shall,  judge, 
within  a  time  to  be  therein  mentioned,  give  full  security  for  the 
defendant's  costs  to  the  satisfaction  of  one  of  the  Masters  of  the 
said  Court,  or  satisfy  the  Judge  that  he  has  a  cause  of  action  fit 
to  be  prosecuted  in  the  Superior  Court,  all  proceedings  in  the 
action  shall  be  stayed,  or  in  the  event  of  the  plaintiff  being  unable 
or  unwilling  to  give  such  security,  or  failing  to  satisfy  the  Judge 
as  aforesaid,  that  the  cause  be  remitted  for  trial  before  a  County 
Court  to  be  therein  named ;  and  thereupon  the  plaintiff  shall 
lodge  the  original  writ  and  the  order  with  the  Registrar  of  such 
Comity  Courty  who  shall  appoint  a  day  for  the  hearing  of  the 
cause,  notice  whereof  shall  be  sent  by  post  or  otherwise  by  the 
Registrar  to  both  parties  or  their  attorneys ;  and  the  County 
Court  so  named  shall  have  all  the  same  powers  and  jurisdiction 
with  respect  to  the  cause  as  if  both  parties  had  agreed,  by  a 
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memorandum  signed  by  them,  that  the  said  County  Court  diould 
have  power  to  try  the  said  action,  and  the  same  had  been  com- 
menced by  plaint  in  the  said  County  Court ;  and  the  cost  of 
the  parties  in  respect  of  the  proceedings  subsequent  to  the  order 
of  the  Judge  of  the  Superior  Court  shall  be  allowed  according  to 
the  scale  of  costs  in  use  in  the  County  Courts,  and  the  costs  of 
the  proceedings  in  the  Superior  Court  shall  be  allowed  accord- 
ing to  the  scale  in  use  in  such  latter  Court. 

Until  the  plaintiff  has  lodged  the  writ  with  the  Registrar  of 
the  County  Court,  jbhe  action  remains  in  the  Superior  Court 
( Wdply  V.  Bufd,  3  Q.  B.  B.  253.  A).  After  that  the  Superior 
Court  has  no  jurisdiction  to  make  any  order  in  the  action  {Moody 
V.  Steward,  L.  R.  6  Ex.  35). 

The  Court  is  very  unwilling  to  interfere  with  the  discretion  of 
the  Judge  at  Chambers  (Jenmnga  v.  London  General  Omttibut 
Cb.,  80  L  T.  266). 

After  a  cause  has  been  remitted  to  the  County  Court  under 
this  section,  there  can  be  no  appeal  without  leave  from  the  deci- 
sion of  the  Divisional  Court  on  appeal  from  the  Court  below 
{Bowlei  V.  Drake,  8  Q.  B.  D.  325.  A).  It  should  be  observed 
that  Bowles  v.  Drake  is  decided  upon  the  special  wording  of  this 
section  (Barbage  v.  CouUmrn,  46  L.  T.  615.  A). 

The  High  Court  has  no  jurisdiction  to  remit  an  action  without 
an  affidavit  as  to  the  plaintiff's  want  of  means  (Reg.  v.  Judge 
of  MaryUbone  County  Court,  50  L.  T.  97).  For  a  discussion  as 
to  what  amounts  to  "  visible  means,"  see  Lea  v.  Parker,  13 
Q.  B.  D.  885.  A. 

The  County  Court  Judge  cannot  refuse  to  hear  the  action  on 
the  ground  that  there  has  been  delay  in  lodging  the  writ  and 
order  with  the  Registrar  (DrUcol  v.  King,  49  L.  T.  599). 

If  the  daim  has  not  been  entered  in  the  County  Court  within 
a  reasonable  time,  any  application  for  the  dismissal  of  the  action 
must  be  made  to  the  High  Court  (Beg.  v.  Hdroyd,  32  W.  R. 
870). 

An  action  for  trover  may  be  remitted  to  the  County  Court, 
although  not  particularly  specified  imder  this  section  (Clapham 
V.  Oliver,  22  W.  R.  655). 

The  County  Court  Judge  should  take  cognizance  of  the  plead- 
ings as  well  as  the  particulars  under  the  County  Court  Rules 
(JohMon  V.  Palmer,  4  C.  P.  D.  258). 

When  an  action  has  been  transferred  to  the  County  Court,  the 
County  Court  Judge  has  jurisdiction  to  order  the  proceedings  to 
be  Rtayed  until  the  plaintiff  h&s  paid  the  costs  of  a  previous  action 
involving  the  same  question  (Beg,  v.  Bayley,  30  W.  R.  522). 

Sections  68,  69,  70,  71,  72,  73,  and  74,  are  all  repealed 
by  sea  33  and  schedule  to  Act  of  1875,  and  Sections  16,  17, 
18,  19,  20,  and  21  of  that  Act  are  substituted  for  them. 

75.  This  section  provides  for  a  council  of  judges  to  consider 
procedure  and  administration  of  justice. 

Acts  of  76.  All  Acts  of  Parliament  relating  to  the  several 

Par^ent  Courts    and    Judges,   whose    jurisdiction   is  hereby 

former*^  transferred  to  the  said  High  Court  of  Justice  and  the 

Swa5i*a8  ®^^^  Court  of  Appeal  respectively,  or  wherein  any  of 

applying  to  such  Courts  or  Judges  are  mentioned  or  referred  to, 
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sball  be  constraed  and  take  effect,  so  far  as  relates  to  Oourto 
anything  done  or  to  be  done  jrfter  the  commence-  ^^^  ^ 
ment  of  this  Act,  as  if  the  said  High  Court  of 
Justice  or  the  said  Court  of  Appeal,  and  the  Judges 
thereof,  respectively,  as  the  case  may  be,  had  been 
named  therein  instead  of  such  Courts  or  Judges 
irhose  jurisdiction  is  so  transferred  respectively;  and 
in  all  cases  not  hereby  expressly  provided  for  in 
which,  under  any  such  Act,  the  concurrence  or  the 
advice  or  consent  of  the  Judge  or  any  Judges,  or  of 
any  number  of  the  Judges,  of  any  one  or  more  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the 
High  Court  of  Justice  is  made  necessary  to  the 
exercise  of  any  power  or  authority  capable  of  being 
exercised  after  the  commencement  of  this  Act,  such 
power  or  authority  may  be  exercised  by  and  with  the 
concurrence,  advice,  or  consent  of  the  same  or  a  like 
number  of  Judges  of  the  said  High  Court  of  Justice ; 
and  all  general  and  other  Commissions,  issued  under 
the  Acts  relating  to  the  Central  Criminal  Court  or 
otherwise,  by  virtue  whereof  any  Judges  of  any  of 
the  Courts  whose  jurisdiction  is  so  transferred  may, 
at  the  commencement  of  this  Act,  be  empowered  to 
try,  hear,  or  determine  any  causes  or  matters,  criminal 
or  civil,  shall  remain  and  be  in  full  force  and  effect, 
unless  and  until  they  shall  respectively  be  in  due 
course  of  law  revoked  or  altered. 

As,  for  example,  where  the  Debtors  Act,  1869,  see.  4,  speaks 
of  a  **  Court  of  Equity."  Jessel,  M.IC,  makes  the  foUowinfi;  re- 
marks upon  its  construction :  '*  It  is  said  that  this  is  really  a 
Common  Law  action,  and  that  the  Act  has  reference  only  to  an 
order  made  in  a  matter  cognisable  in  a  Court  of  Equity,  but 
the  76th  section  of  the  Judicature  Act  says  that  all  Acts  of  Par- 
liament referring  to  any  particular  Court  shall  be  construed  as 
if  the  High  Court  of  Justice  had  been  named  therein  "  (Mam» 
V.  Ingram,  18  Ch.  D.  346). 


pAlfr  V. 

Part  V.  relates  to  the  officers  and  offices  of  the  Supreme 
Court,  and  has  been  omitted  here  with  the  exception  of  sec.  87, 
which  defines  the  position  of  solicitors. 

87.  From  and  after  the  commencement  of  this  Act  Solicitors 
all  persons  admitted  as  solicitors,  attorneys,  or  proc-  ^i^****'' 
tors  of  or  by  law  empowered  to  practise  in  any  Court^ 
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the  jurisdiction  of  which  is  hereby  transferred  to  the 
High  Court  of  Justice  or  the  Court  of  Appeal,  shall 
be  called  Solicitors  of  the  Supreme  Court,  and  shall 
be  entitled  to  the  same  privileges  and  be  subject  to 
the  same  obligations,  so  far  as  circumstances  will 
permit,  as  if  this  Act  had  not  passed ;  and  all  persons 
who  from  time  to  time,  if  this  Act  had  not  passed, 
would  have  been  entitled  to  be  admitted  as  solicitors, 
attorneys,  or  proctors  of  or  been,  by  law  empowered 
to  practise  in  any  such  Courts,  shall  be  entitled  to  be 
admitted  and  to  be  called  Solicitors  of  the  Supreme 
Court,  and  shall  be  admitted  by  the  Master  of  the 
Rolls,  and  shall,  as  far  as  circumstances  will  permit^ 
be  entitled  as  such  solicitors  to  the  same  privileges 
and  be  subject  to  the  same  obligations  as  if  this  Act 
had  not  passed. 

Any  solicitors,  attorneys,  or  proctors  to  whom  this 
section  applies  shall  be  deemed  to  be  Officers  of  the 
Supreme  Court ;  and  that  Court,  and  the  High  Court 
of  Justice,  and  the  Court  of  Appeal  respectively,  or 
any  Division  or  Judge  thereof,  may  exercise  the  same 
jurisdiction  in  respect  of  such  solicitors  or  attorneys 
as  any  one  of  Her  Majesty's  superior  Courts  of  law 
or  equity  might  previously  to  the  passing  of  this  Act 
have  exercised  in  respect  of  any  solicitor  or  attorney 
admitted  to  practise  therein. 

In  Ex  parte  Streeter,  19  Gh.  B.  216.  A,  where  the  Registrar 
refused  to  hear  a  managing  clerk,  as  be  was  not  a  properly 
qualified  solicitor,  it  was  held  that  he  should  have  granted  an 
adjournment  to  allow  the  client  to  be  heard  by  some  properly 
qualified  person,  "entitled  to  the  same  privileges,"  &c.  As  to 
the  scope  of  this  clause  see  some  observations  of  Huddleston,  B., 
in  Grwnt  v.  Holland,  3  C.  P.  D.  183. 

The  admission  of  solicitors  is  regulated  by  40  &  il  Vict.  c. 
25 ;  by  the  17th  sec  solicitors  may  practise  as  proctors. 


Part  VI. 

Jurisdiction  of  Infeinor  Courts. 

Power  by  88.  It  shall  be  lawful  for  Her  Majesty  from  time 
c^nciuo  to  time  ^y  Order  in  Council  to  confer  on  any  inferior 
coiif<jr  jurii- Court  of  civil  jurisdiction,  the  same  lurisdiction  in 

diction  on      -r«..  j«i-i«ii  .■*''  ^ 

Inferior  Equity  and  m  Admiralty,  respectively,  as  any  County 
^^^^^        Court  now  has,   or  may   hereafter  have,  and  such 
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jurisdiction,  if  and  when  conferred,  shall  he  exercised 
in  the  manner  hy  this  Act  directed. 

89.  Every  inferior  Court  which  now  has  or  which  Powers  of 
may  after  the  passing  of  this  Act  have  jurisdiction  in  oowtS^ 
equity,  or  at  law  and  in  equity,  and  in  Admiralty  ^^5  ^ 
respectively,  shall,  as  regards  all  causes  of  action  within  AoL^tj 
its  jurisdiction  for  the  time  heing,  have  power  to  grant,  J^^ri^UcUon. 
and  shall  grant  in  any  proceeding  before  such  Court, 

such  relief,  distress,  or  remedy,  or  combination  of 
remedies,  either  absolute  or  conditional,  and  shall  in 
every  such  proceeding  give  such  and  the  like  effect  to 
every  ground  of  defence  or  counter^aim,  equitable  or 
legal  (subject  to  the  provision  next  hereinafter  con- 
tained), in  as  full  and  ample  a  manner  as  might  and 
ought  to  be  done  in  the  like  case  by  the  High  Court 
of  Justice. 

The  scope  of  this  section  was  discussed  in  Pryor  v.  Cfity 
Qfieei,  10  Q.  B.  D.  504.  A.  46  ft  47  Vict  a  49,  s.  8,  wiU  pro- 
bably obviate  any  future  difficulty. 

The  County  Court  has  power  in  actions  within  its  jurisdiction 
to  grant  an  injunction  against  a  nuisance,  and  to  commit  for 
disobedience  {MaHin  v,  Bannister,  4  Q.  B.  D.  491.  A).  It  has 
also  power  to  commit  for  disobedience  to  an  order  for  production 
of  documents  {Richards  v.  CvlUme,  W.  N.  1881,  120.  A). 

The  County  Court  has  no  power  to  stav  proceedings  in  the 
High  Court  in  respect  of  claims  provable  m  an  admmistration 
action  pending  before  the  County  Court  {CMM  v.  Pryke,  4 
Ex.  B.  815). 

90,  Where  in  any  proceeding  before  any  such  in-  Counter- 
ferior  Court  any  defence  or  counter-claim  of  the  de-  SftSor*^ 
fendant  involves  matter  beyond  the  jurisdiction  of  the  ^^'  "** 
Court,  such  defence  or  coimter-daim  shall  not  afifect  therefrom, 
the  competence  or  the  duty  of  the  Court  to  dispose 

of  the  'whole  matter  in  controversy  so  far  as  relates  to 
the  demand  of  the  plaintiff  and  the  defence  thereto, 
but  no  relief  exceeding  that  which  the  Court  has 
jurisdiction  to  administer  shall  be  given  to  the  defen- 
dant upon  any  such  counter-claim :  Provided  always, 
that  in  such  case  it  shall  be  lawful  for  the  High  Court 
or  any  Division  or  Judge  thereof,  if  it  shall  be  thought 
fit,  on  the  application  of  any  party  to  the  proceeding,  to 
order  that  the  whole  proceeding  be  transferred  from  such 
inferior  Court  to  the  High  Court,  or  to  any  Division 
thereof ;  and  in  such  case  the  Eecord  in  such  proceed- 
ing shall  be  transmitted  by  the  Registrar,  or  other 
proper  officer,  of  the  inferior  Court  to  the  said  High 
Court;  and  the  same  shall  thenceforth  be  continued 
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and  prosecuted  in  the  said  High  Court  as  if  it  had 
been  originally  commenced  therein. 

This  section  must  be  read  in  coDJanctioii  with  Jud.  Act.  1884, 
I.  18,  foti. 

When  an  action  is  transferred  from  the  Comity  Court  it  pro- 
ceeds according  to  the  practice,  and  after  the  rules  of  the  High 
Court  {Davia  v.  WiiliaMU,  18  Ch.  D.  650). 

In  an  Anonymous 'case  in  W.  N.  1876,  12,  an  ea;  parU  appli- 
cation was  made  to  transfer  all  proceedings  from  a  County 
Court.  The  applicant  was  directed  to  pn^eed  by  summons, 
and  a  stay  of  proceedings  in  the  County  Court  was  in  the  mean- 
time granted. 

Ruiwofiaw      91.  The  several  rules  of  law  enacted  and  declared 
tafcFSlf  ^  ^y  ^^  -^^^  ®^*^  ^  *^  iovii^  and  receive  effect  in  all 
Courts.        Courts  whatseever  in  England,  so  far  as  the  matters 
to  whidi  such  Rules  relate  shall  be  respectively  cog- 
nizable by  such  Courts. 

As  to  the  Liverpool  Court  of  Passage,  see  King  v.  Eawket- 
i0OfiA,4Q.KD.874. 


Part  VII. 

JSfiscellcmeotis  Provisions, 

92.  Deals  with  transfer  of  books  and  papers' to  Supreme 
Court. 

98.  Saving  as  to  circuits,  fta 

94.  Saving  as  to  Lord  Chancellor. 

Sections  95,  06,  97,  98,  and  99,- contain  provisions  as  to  the 
Chancellor  of  Lancaster,  the  Chancellor  of  the  Exchequer,  the 
Lord  Treasured,  the  Great  Seal  being  in  Commission,  and  the 
Assizes  in  the  Counties  Palatine. 

interereta-:      IQC.  In  the  coBstfuctiou  of  this  Act,  uuless  there 

terms.         is  anything    in  the   subject    or    context    repugnant 

thereto,  the  several  words  hereinafter  mentioned  shall 

have,  or  include,  the  meanings  following ;  (that  is  to 

say), 

"Lord  Chancellor"  shall  include  Lord  Keeper  of 

the  Great  Seal. 
"The  High  Court  of  Chancery"  shall  include  the 

Lord  Chancellor. 
"  The  Court  of  Appeal  in  Chancery  *'  shall  include 
the  Lord  Chancellor  as  a  Judge  on  Rehearing 
or  Appeal 
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*'  The  Treasury  "  shall  mean  the  Commissioners  of 
Her  Majesty's  Treasury  for  the  time  being,  or 
any  two  of  them. 

"  Rules  of  Court "  shall  include  forms. 

"Cause"  shall  include  any  action,  suit,  or  other 
original  proceeding  between  a  plaintiff  and  a 
defendant,  and  any  criminal  proceeding  by  the 
Crown. 

"  Suit "  shall  include  action. 

"  Action  "  shall  mean  a  civil  proceeding  commenced 
by  writ,  or  in  such  other  manner  as  may  be  pre- 
scribed by  Rules  of  Court ;  and  shall  not  include 
a  criminid  proceeding  by  the  Crown. 

Interpleader  issue  is  not  an  aoUon  within  this  definition 
(Hamlyn  v.  BtUdey,  6  Q.  B.  B.  63.  A). 

"Plaintiff"  shall  include  every  person  asking  any 
relief  (otherwise  than  by  way  of  counter-claim  as 
a  defendant)  against  any  other  person  by  any 
form  of  proceeding,  whether  the  same  be  taken 
by  action,  suit,  petition,  motion,  summons,  or 
otherwise. 

"Petitioner"  shall  include  every  person  making  any 
application  to  the  Courts  either  by  petition, 
motion,  or  summons,  otherwise  than  as  against 
any  defendant. 

"  Defendant "  shall  include  every  person  served  with 
any  writ  of  summons  or  process,  or  served  with 
notice  of,  or  entitled  to  attend  any  proceedings. 

"Party"  shall  include  every  person  served  with 
notice  of,  or  attending  any  proceeding,  although 
not  named  on  the  Record. 

"Matter"  shall  include  every  proceeding  in  the 
Court  not  in  a  cause. 

"  Pleading  "  shall  include  any  petition  or  summons, 
and  also  shall  include  the  statements  in  writing 
of  the  claim  or  demand  of  any  plaintiff,  and  of 
the  defence  of  any  defendant  thereto,  and  of  the 
reply  of  the  plaintiff  to  any  counter-claim  of 
defendant 

"  Judgment "  shall  include  decree. 

"  Order  "  shall  include  rule. 

"  Oath  "  shall  include  solemn  affirmation  and  statu- 
tory declaration. 

"  Crown  cases  reserved "  shall  mean  such  questions 
of  law  reserved  in  Criminal  Trials  as  are  men- 
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iioned  in  the  Act  of  the  eleventh  and  twelfth 
years  of  Her  Majesty's  reign,  tshapter  seventy- 
eight. 

*' Pension"  shall  include  retirement  and  super- 
annuation allowance. 

''Existing''  shall  mean  existing  at  the  time  ap- 
pointed for  the  commenoement  of  this  Act 


[Schedule.] 

Repealed  by  sea  88  and  Schedule  of  Judicature  Act,  1875. 

The  Supreme  Court  of  Judicature  Act,  1873,  came  into  opera- 
tion on  Nov.  1,  1875  (Jud.  Act,  1874,  a.  2). 


SUPREME  COURT  OF  JUDICATURE 
ACT,  1875. 


38  &  39  Vict.  c.  77. 

An  Act  to  amend  and  extend  the  Supreme  Court 
of  Judicature  Act,  1873. 

[11th  August,  1875.] 

Whsrbas  it  is  expedient  to  amend  and  extend  the 
Supreme  Court  of  Judicature  Act,  1873  : 

Be  it  therefore  enacted  hy  the  Queen's  most  Excel- 
lent Majesty,  hy  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  hy  the  authority 
of  the  same,  as  follows : 

1.  This  Act  shall,  so  far  as  is  consistent  with  the  short  tiUd 
tenour  thereof,  he  construed  as  one  with  the  Supreme  JS?,^£^ 
Court  of  Judicature  Act,  1873  (in  this  Act  referred  w«th  3«  a  87 
to  as  the  principal  Act),  and  together  with  the  prin-  ^^^'  ^  ^' 
cipal  Act  may  be  cited  as  the   "Supreme  Court  of 
Judicature  Acts,  1873  and  1875," and  this  Act  maybe 

cited  separately  as  the  "  Supreme  Court  of  Judicature 
Act,  1875." 

2.  This  Act,  except  any  provision  thereof  which  is  commence- 
declared  to  take  effect  before  the  commencement  of  "»«ntof  Act. 
this  Act,  shall  commence  and  come  into  operation  on 

the  first  day  of  November  1875. 

The  remainder  of  this  section  is  repealed  by  sea  24  of  the  App. 
Jnr.  Act,  1876. 

3.  The  Lord  Chancellor  shall  not  be  deemed  to  be  a  twd 
permanent  Judge  of  that  Court,  and  the  provisions  of  cuanceiior. 
the  said  section  relating  to  the  appointment  and  style 

of  the  Judges  of  the  said  High  Court  shall  not  apply 
to  the  Lord  Chancellor. 

The  section  referred  to  is  sec  5,  Jud.  Act,  1873. 
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Thia  section  is  printed  as  amended  by  46  k  47  Vict.  c.  39. 

The  decision  of  the  Lord  Ghanoellor  when  sitting  to  try  causes 
in  the  Brst  instance  is  binding  on  a  Judge  of  first  instance  {£x 
parU  Vicar  of  St.  Mary,  29  W.  R.  883). 

Constitution  4.  Her  Majesty's  Court  of  Appeal,  in  this  Act  and 
App«la?  ^'  ^^  *^®  principal  Act  referred  to  as  the  Court  of  Appeal, 
shall  be  constituted  as  follows:  There  shall  be  five 
Repealed  by  ex-officio  Judges  thereof,  and  also  so  many  ordinary 
Jur^Ac^^^*  *^^^K®^>  ^^^  exceeding  three  at  any  one  time^  as  Her 
1876.  Majesty  shall  from  time  to  time  appoint. 

The  ex-officio  Judges  shall  be  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Rolls. 

The  Lord  Chancellor  may  by  writing  addressed  to 
the  President  of  any  one  or  more  of  the  following 
Divisions  of  the  High  Court  of  Justice,  that  is  to  say, 
the  Queen's  Bench  Division,  and  the  Probate,  Divorce, 
and  Admiralty  Division,  request  the  attendance  at  any 
time,  except  during  the  times  of  the  spring  or  summer 
circuits,  of  an  additional  Judge  from  such  Division  or 
Divisions  (not  being  ex-ofl5cio  Judge  or  Judges  of  the 
Court  of  Appeal)  at  the  sittings  of  the  Court  of  Appeal, 
and  a  Judge,  to  be  selected  by  the  Division  from 
which  his  attendance  is  requested,  shall  attend  accord- 
ingly. 

Every  additional  Judge,  during  the  time  that  he 
attends  the  sittings  of  Her  Majesty's  Court  of  Appeal, 
shall  have  all  the  jurisdiction  and  powers  of  a  Judge 
of  the  said  Court  of  Appeal,  but  he  shall  not  otherwise 
be  deemed  to  be  a  Judge  of  the  said  Court,  or  to  have 
ceased  to  be  a  Judge  of  the  Division  of  the  High  Court 
of  Justice  to  which  he  belongs. 

Ko  Judge  of  the  said  Court  of  Appeal  shall  sit  as  a 
Judge  on  the  hearing  of  an  appeal  from  any  judgment 
or  order  made  by  himself,  or  made  by  any  Divisional 
Court  of  the  High  Court  of  which  he  was  and  is  a 
member. 

Whenever  the  office  of  an  ordinary  Judge  of  the 
Court  of  Appeal  becomes  vacant,  a  new  Judge  may 
be  appointed  thereto  by  Her  Majesty  by  Letters 
Patent. 

This  section  is  priAted  as  amended  by  46  k  47  Vict.  o.  39. 
The  last  paragraph  but  one  of  this  section  must  be  construed 
together  with  sec.  11,  Jud.  Act,  1881. 

5.  Deals  with  the  tenure  of  office  of  Judges,  and  oaths  of 
office.    Judges  not  to  sit  in  the  House  of  Commons. 

6.  Precedence  of  Judges. 
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7.  Any  jurisdiction  usually  vested  in  the  Lords  Juriwifction 
Justices  of  Appeal  in  Chancery  or  either  of  them,  in  j^J^in 
relation  to  the  persons  and  estates  of  idiots,  lunatics,  [^p^^  ^' 
and  persons  of  unsound  mind,  shall  be  exercised  by  *****  ^ 
such  Judge  or  Judges  of  the  High  Court  of  Justice  or 

Court  of  Appeal  as  may  be  intrusted  by  the  sign 
manual  of  Uer  Majesty  or  Her  successors  with  the 
care  and  commitment  of  the  custody  of  such  persons 
and  estates ;  and  all  enactments  referring  to  the  Lords 
Justices  as  so  intrusted  shall  be  construed  as  if  such 
Judge  or  Judges  so  intrusted  had  been  named  therein 
instead  of  such  Lords  Justices. 

The  Chancery  Division  often  directs  the  property  of  a  person 
of  unsoond  mind  to  be  applied  for  his  maintenance  as  long  as  he 
lives  under  the  care  of  a  particular  person  who  has  charge  of 
him,  but  that  is  only  by  way  of  admmistering  a  trust.  It  has 
no  power  to  appoint  such  person  his  guardian  {Re  Bligh,  12  Ch. 
D.  364.  A).  In  Be  Brandon's  Truttt,  18  Ch.  D.  778,  Jessel,  M.R., 
explained  that  this  is  what  was  ordered  in  Vtine  v.  Kon^  2  Ch. 
D.  124. 

The  jurisdiction  of  the  Court  over  its  infant  ward  is  not  taken 
away  by  any  physical  or  mental  disability  to  which  the  infant 
may  be  subject,  and  such  directions  ought  to  be  given  as  to  his 
treatment  as  the  Court  considers  most  for  his  benefit  {ReEdroardt^ 
10  Ch.  D.  606.  A). 

An  order  for  the  appointment  of  a  new  trustee  in  place  of  a 
lunatic  trustee  must  be  intituled  in  the  Chancery  Division  as 
weU  as  in  Lunacy  {Re  Peartont  W.  N.  1877,  181  ;  Re  Aston,  28 
Ch.  D.  217.  A). 

As  to  intituling  an  application  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  in  the  matter  of  the  purchase  of  land  from 
a  lunatic,  see  Re  Milne*,  1  Ch.  D.  28.  A. 

8.  Every  Judge  of  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  said  High  Court  of  Justice 
appointed  after  the  passing  of  this  Act  shall,  so  far  as 
the  state  of  business  in  the  said  Division  will  admit, 
share  with  the  Judges  mentioned  in  section  thirty-seven 
of  the  principal  Act  the  duty  of  holding  sittings  for 
trials  by  jury  in  London  and  Middlesex,  and  sittings 
under  commissions  of  assize,  oyer  and  terminer,  and 
gaol  delivery. 

The  first  portion  of  this  section  has  been  omitted,  as  it  related 
only  to  the  conditions  of  transfer  of  the  existing  Admiralty  Judge 
and  Registrar,  to  be  officers  of  the  High  Court 

9.  This  section  has  been  repealed  by  the  Bankruptcy  Act,  1888, 
5th  Sch.  By  sec.  93  of  that  Act,  the  London  Court  of  Bank- 
ruptcy has  been  made  a  Division  of  the  High  Court 

10.  Whereas,  by  section  twenty-five  of  the  princi-  Amendment 
pal  Act,  after  reciting  that  it  is  expedient  to  amend  vict  t  o«. 
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■.  25,  M  to    and  declare  the  law  to  be  thereafter  administeied  in 

fj^^^ruin  I^gland  as  to  the  matters  thereinafter  mentioned, 

poinu.        certain  enactments  are  made  with  respect  to  the  law, 

and  it  is  expedient  to  amend  the  said  section :  Be  it 

therefore  enacted  as  follows : — 

Sub-section  one  of  clause  twenty-five  of  the  prin- 
cipal Act  is  hereby  repealed,  and  instead  thereof 
the  following  enactment  shall  take  effect ;  (that 
is  to  say),  in  the  administration  by  the  Court  of 
the  assets  of  any  person  who  may  die  after  the 
commencement  of  this  Act,  and  whose  estate  may 
prove  to  be  insufficient  for  the  payment  in  full  of 
his  debts  and  liabilities,  and  in  the  winding-up 
of  any.  company  under  the  Companies  Act,  1862 
and  1867,  whose  assets  may  prove  to  be  insuffi- 
cient for  the  payment  of  its  debts  and  liabilities 
and  the  costs  of  winding-up,  the  same  rules  shall 
prevail  and  be  observed  as  to  the  respective  rights 
of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  and  as  to  the  valua- 
tion of  annuities  and  future  and  contingent  lia- 
bilities respectively,  as  may  be  in  force  for  the 
time  being  under  the  law  of  Bankruptcy  with 
respect  to  the  estates  of  persons  adjudged  bank- 
rupt; and  all  persons  who  in  any  such  case 
would  be  entitled  to  prove  for  and  receive  divi- 
dends out  of  the  estate  of  any  sueh  deceased 
person,  or  out  of  the  assets  of  any  such  company, 
may  come  in  under  the  decree  or  order  for  the 
administration  of  such  estate,  or  under  the  wind- 
ing-up of  such  company,  and  make  such  claims 
against  the  same  as  they  may  respectively  be 
entitled  to  by  virtue  of  this  Act 
In  sub-section  seven  of  the  said  section  the  reference 
to  the  date  of  the  passing  of  the  principal  Act 
shall  be  deemed  to  refer  to  the  date  of  the  com- 
mencement of  the  principal  Act 

This  section  makes  a  judgment  in  administration  similar  to  an 
adjudication  in  Bankruptcy  {Re  Summert,  Botwdt  v.  Gumey,  13 
Ch.  D.  136).  Acreditor  whose  debt  bears  interest,  is  consequently 
entitled  to  interest  only  up  to  the  date  of  the  judgment  (ibid.). 
And  where  a  sum  of  money  is  payable  on  a  contingency,  and  that 
contingency  has  happened  before  certificate,  the  claimant  is  en- 
titled to  prove  for  the  full  amount,  less  a  rebate  or  discount  at  4 
per  cent,  for  the  period  between  the  date  of  the  judgment  and 
the  death  of  the  intestate  {Be  Bridget,  Bill  v.  Bridges,  17  Ch. 
D.  342).  It  does  not  apply  to  judgment  debts.  The  priority, 
therefore,  to  which  a  judgment  creditor  is  entitled,  in  the 
administration  of  the  assets,  is  unaffected  by  it  {Smith  v.  Morgan, 
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5  G.  P.  D.  837  ;  lUMaggi,  20  Ch.  D.  545 ;  Scott  v.  Mvrphif,  18 
L.  K  Ir.  10),  and  so  is  an  executor's  right  to  retain  a  debt  due 
to  himself  from  the  estate  of  the  testator  (Leev,  $f%MaU,  12  Ch. 
D.  61.  A). 

Tlie  extent  of  the  application  of  this  section  is  limited  to  the 
rsspective  rights  of  secured  and  unseoured  creditors,  debts  and 
liabilities  provable,  and  the  valuation  of  annuities  and  future  and 
contingent  liabilities.  For  a  discussion  as  to  its  scope  see  Mtrtey 
8ted  Co.  T.  i\ray/or,  9  App.  Cas.  434 ;  lU  WUhenma  Brick 
W9rk»,  16Ch.D.887.A;  -fi*  7>j^,  8  Oh.  D.  188  ; -Be  PrMt*iiifir, 
dte.,  Cb.,  8  Ch.  D.  585;  iie  Rickardi,  11  Ch.  D.  676. 

It  is  not  intended  to  enlarge  the  assets  of  an  insolvent  estate, 
but  only  to  vary  the  rights  of  the  persons  entitled  to  them,  con- 
sequently it  does  not  make  void  an  unregistered  bill  of  sale  as 
against  the  unsecored  creditors  (Re  IrEpineuU,  Tadnum  v. 
jyBnineuU,  20  Ch.  D.  217),  nor  does  it  swell  the  property 
aTaiiaUe  in  the  liquidation  of  a  company  by  applying  the  rule 
as  to  reputed  ownership  {Re  Cruvdin  Viaduct  Works  Co.f  11  Ch. 
D.  755).  The  rule  of  bankruptcy  (Bankruptcy  Act,  1888,  sea  88) 
as  to  mutual  credit  and  set-off  is  a  question  as  to  what  debts  and 
liabilities  are  provable,  and  is  therefore  applicable  to  the  wind- 
ing up  of  companies  by  this  section  (Re  Milan  Tramways  Co., 
25  Ch.  D.  587.  A>  Mersey  Steel  Co.,  v.  Ndylor,  9  App.  Cas.  434). 
It  has  been  further  held  that  by  virtue  of  this  section,  in  an 
action  by  a  liquidator  for  a  debt,  the  defendant  may  set-off  a 
datm  for  unliquidated  damages  (Ibid.). 

A  secured  creditor  within  the  meaning  of  the  Bankruptcy 
Act,  1883,  is  defined  to  be  a  **  person  holding  a  mortgage  charge 
or  lien  on  the  property  of  the  aebtor,  or  any  part  t^reof,  as  a 
security  for  a  del^  due  to  him  from  the  debtor  '*  (sec.  168). 

In  Re  Assodatian  of  Land  Financiers,  16  Ch.  D.  878,  Malins, 
y.C,  held  that  a  clerk  or  servant  was  an  unsecured  creditor  who 
was  entitled  to  assert  his  "  respective  right "  as  to  his  salary  as 
be  would  be  under  the  Bankruptcy  rule  in  that  behalf  by  sec.  32, 
sub-sea  2,  of  the  Bankruptcy  Act  of  1869.  (Sea  82  corre- 
sponds with  sea  40  of  Bankruptcy  Act,  1883.)  This  decision  was 
given  subsequently  to,  and  with  the  advantage  of,  the  discussion 
ss  to  the  extent  of  the  application  of  this  section  in  the  Withemsea 
Brick  Co,  (supra),  and  agrees  with  the  previous  decision  of  the 
Master  of  the  Rolls  in  Re  Norton  Ironworks  Co.,  26  W.  R.  53. 
The  same  section  of  the  Bankruptcy  Act,  sub-sea  1,  contains 
certain  provisions  as  to  the  priority  of  rates  ;  and  in  the  Albion 
Wire  Co.,  7  Ch.  D.  547,  Jessel,  M.R.,  held  that  sub-section  1  was 
not  within  the  scope  of  this  section  of  the  Judicatiure  Act.  Thus 
there  was  a  divergence  of  opinioaas  to  the  applicability  of  section 
32  of  the  Bankruptcy  Act,  1869,  in  its  entirety.  The  decision 
vaRe  Association  qf  Land  Financiers  (supra)  seems  to  agree  with 
that  of  the  House  of  Lords  in  Mersey  Sted  Co,  v.  Naylor,  9 
App.  Cas.  434. 

When  a  claimant  has  exercised  his  option  under  the  Bankruptcy 
rules  and  valued  his  security,  it  is  too  late  to  re-open  the  matter 
after  the  Chief  Clerk's  certificate  has  been  approved  by  the 
Judge  (Re  Hopkins,  18  Ch.  D.  870.  A).  Where  he  had  never 
made  any  assessment,  but  simply  elected  to  stand  on  his  security, 
and  his  being  permitted  to  come  in  did  not  disturb  the  rights  of 
any  creditors,  be  was  admitted  to  prove  the  balance  of  his 
security,  on  the  footing  that  previous  dividends  were  to  be  un- 
affected (Re  £U  HiU  Tunnd,  50  L.  J.  Ch.  803). 
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This  section  did  not  import  the  84th  section  of  the  Bankruptcy 
Act,  1869  (sec.  42,  Bankruptcy  Act,  1883,  corresponds  with  this 
section),  which  gave  the  landlord  priority  for  a  year's  rent. 
**  To  do  so  would  repeal  the  dear  words  of  sees.  85  and  87  of 
the  Companies  Act  of  1862.  Secured  and  unsecured  creditors 
must  mean  creditors  who  occupy  those  positions  at  the  c(»n- 
mencement  of  the  winding-up.  This  enactment  means  only 
that  the  same  rules  are  to  be  in  force  as  to  proving  debts,  not 
that  a  creditor  who  under  the  Bankruptcy  Act  has  an  addi- 
tional right  beyond  proof  is  to  hare  the  same  right  in  a  winding- 
up"  {Thomat  v.  Patent  LioniU  Co.,  17  Ch.  D.  269.  A;  lUThe 
OakpiU  Co.,  30  W.  R.  760 ;  JU  Bridgetoaler  Sngineet-ing  Co., 
12  Ch.  D.  181  ;  Jie  Coal  Consumera'  Asioe.,  4  Ch.  D.  625). 

On  the  construction  of  this  section  it  has  been  remarked  that 
in  the  winding-up  of  a  company  persons  may  make  such  claims 
against  the  assets  of  the  company  as  are  provable  under  the  law 
of  Bankruptcy  {Re  West  of  England  Bank,  Ex  parte  Brown,  12 
Ch.  D.  823  ;  Albion  Steel  and  Wire  Co.,  explained  8  Ch.  D.  689). 
Thus  the  holder  of  a  fire  policy  is  entitled  to  prove  for  the  full 
amount  of  his  loss  covered  by  the  policy,  through  a  fire  which' 
has  occurred  during  the  winding-up,  even  though  the  time  for 
sending  in  claims  has  expired  {Me  Northern  Counties  Insurance 
Co.,  MacFarlane[s  Claim,  17  Ch.  D.  337).  This  is  an  applica- 
tion  of  the  rule  in  Banloruptcy  that  '*  all  debts  and  liabilities, 
present  or  future,  certain  or  contingent,  to  which  the  bankrupt 
is  subject  at  the  date  of  the  order  of  adjudication  "  are  to  be 
deemed  debts  provable  in  the  bankruptcy,  and  may  be  proved 
in  the  manner  there  mentioned  {Re  Bridges,  Hill  v.  Bridges,  17 
Ch.  D.  842.) 

This  section  does  not  apply  so  as  to  bar  the  prerogative  right 
of  the  Crown  to  issue  process  and  to  obtain  payment  in  full 
against  a  company  in  the  course  of  liquidation  (Re  The  Oriental 
Bank  (No.  2),  W.  N.  1884,  204). 

In  the  winding-up  of  a  company  a  contributory  cannot  set  off 
a  judgment  debt  due  from  the  company  to  him  against  calls  by 
the  official  liquidator.  The  Judicature  Acts  have  effected  no 
change  in  the  law  in  this  respect  {Gov.  Sec  Investment  Co.  ▼. 
Dempsey,  50  L.  J.  199 ;  GUVs  Case,  12  Ch.  D.  765).  Neither 
has  it  made  any  alteration  in  the  law,  that  the  creditor  of  a  bank- 
ing company  in  liquidation  who  is  also  a  shareholder  is  entitled 
to  receive  a  dividend  on  his  debt,  if  he  have  paid  all  the  calls 
made  upon  him  {Re  West  of  England  Bank,  Ex  parte  Brown,  12 
Ch.  D.  828). 

A  garnishee  order  nisi  gives  no  security  until  it  has  been 
served  {Re  Stanhope  Collieries,  11  Ch.  D.  160.  A). 

Provision  m  H.  Subject  to  any  Rules  of  Court,  and  to  the  pro- 
^y  piXtS  visions  of  the  principal  Act  and  this  Act  and  to  the 
(sM^foct  to  power  of  transfer,  every  person  by  whom  any  cause 
cb<Kwe  in  or  matter  may  be  commenced  in  the  said  High  Court 
what  divi-    q£  Justice  shall  assign  such  cause  or  matter  to  one  of 

pion  ue  will    ,_....  f    t  '  ■%   TT-   t    ^-^  1  «.i 

sue, -in  the  Divisions  of  the  said  High  Court  as  he  may  think 
f??8?Md  87  fi*^i  ^y  marking  the  document  by  which  the  same  is 
Vict.  c.  w,   commenced  with  the  name  of  such  Division,   and 

giving  notice  thereof  to  the  proper  officer  of    the 

Court :  Provided  that — 
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(1.)  All  interlocutory  and  other  steps  and  proceed- 
ings in  or  before  the  said  High  Court  in 
any  cause  or  matter  subsequent  to  the  com- 
mencement thereof^  shall  be  taken  (subject 
to  any  Rules  of  Court,  and  to  the  power  of 
transfer)  in  the  Division  of  the  said  High 
Court  to  which  such  cause  or  matter  is  for 
the  time  being  attached ;  and, 

(2.)  If  any  plaintiff  or  petitioner  shall  at  any  time 
assign  his  cause  or  matter  to  any  Division  of 
the  said  High  Court  to  which,  according  to 
the  Rules  of  Court  or  the  provision  of  the 
principal  Act  or  this  Act,  the  same  ought 
not  to  be  assigned,  the  Court,  or  any  Judge  of 
such  Division,  upon  being  informed  thereof, 
may,  on  a  summary  application  at  any  stage 
of  the  cause  or  matter,  direct  the  same  to 
be  transferred  to  the  Division  of  the  said 
Court  to  which,  according  to  such  rules  or 
provisions,  the  same  ought  to  have  been 
assigned;  or  he  may,  if  he  think  it  expe* 
dient  so  to  do,  retain  the  same  in  the  Division 
in  which  the  same  was  commenced;  and  all 
steps  and  proceedings  whatsoever  taken  by  the 
plaintiff  or  petitioner  or  by  any  other  party  in 
any  such  cause  or  matter,  and  all  orders  made 
therein  by  the  Court  or  any  Judge  thereof 
before  any  such  transfer  shall  be  valid  and 
effectual  to  all  intents  and  purposes  in  the 
same  manner  as  if  the  same  respectively  had 
been  taken  and  made  in  the  proper  Division  of 
the  said  Court  to  which  such  cause  or  matter 
ought  to  have  been  assigned ;  and 

(3.)  Subject  to  Rules  of  Court,  a  person  commenc- 
ing any  cause  or  matter  shall  not  assign  the 
same  to  the  Probate,  Divorce,  aud  Admiralty 
Division  unless  he  would  have  been  entitled 
to  commence  the  same  in  the  Court  of  Pro- 
bate, or  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  or  in  the  High  Court  of 
Admiralty,  if  this  Act  had  not  passed. 

An  application  under  sec.  85  of  the  Companies  Act,  1862,  to 
restrain  farther  proceedings  in  an  action  after  the  presentation 
of  a  winding-up  petition  must  be  made  in  the  Division  in  which 
theaction  is  brought  (Re  The  Artittic  Colour  Co,,  U  Ch.  D. 
502). 

"Subject  to  Rules  of  Court"  (see  Order  V.  5,  6  and  9,  and 
Judicature  Act,  1873,  sec  34,  note). 
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sittingB  of  12.  Every  appeal  to  the  Court  of  Appeal  shall, 
AppmL  where  the  subject  matter  of  the  appeal  is  a  final 
order,  decree,  or  judgment,  be  heard  before  not  less 
than  three  Judges  of  the  8§tid  Court  sitting  together, 
and  shall,  when  the  subject  matter  of  the  appeal  is 
an  interlocutory  order,  decree,  or  judgment^  be  heard 
before  not  less  than  two  Judges  of  the  said  Court 
sitting  together. 

Any  doubt  which   may  arise  as  to  what  decrees, 
orders,  or  judgments  are  final,  and  what  are  inter- 
locutory, shall  be  determined  by  the  Court  of  Appeal. 
Subject  to  the  provisions  contained  in  this  section 
the  Court  of  Appeal  may  sit  in  two  Divisions  at  the 
same  time. 
Two.Lords  JnstioBB  sitting  together  to  hear  an  interlocutory 
'  appeal,  cannot  order  final  judgment  to  be  entered  {HiUer  v. 
PiUing,  9  Q.  B.  D.  786.  A). 

Amendment      13,  Whereas  by  section  sixty  of  the  principal  Act 

&87Vicu^*it  is   provided  that  for   the   purpose  of  facilitating 

c-  WMto    the  prosecution  in  country  districts  of  legal  proceed- 

regiLtrars.    ings,  it  shall  be  lawful  for  Her  Majesty  by  Order  in 

Council  from  time  to  time  to  direct  that  there  shall 

be   district  registrars  in  such   places  as  shall  be  in 

such   order  mentioned    for    districts  to    be   thereby 

defined;  and  whereas  it  is  expedient  to  amend  the 

said  section,  be  it  therefore  enacted  that — 

Where  any  such  order  has  been  made,  two  persons 
may,  if  required,  be  appointed  to  perform  the  duties 
of  district  registrar  in  any  district  named  in  the  Order, 
and  such  persons  shall  be  deemed  to  be  joint  district 
registrars,  and  shall  perform  the  said  duties  in  such 
manner  as  may  from  time  to  time  be  directed  by  the 
said  Order,  or  any  Order  in  Council  amending  the 
same. 

Moreover,  the  registrar  of  any  Inferior  Court  of 
Eecord  having  jurisdiction  in  any  part  of  any  district 
defined  by  such  Order  (other  than  a  County  Court) 
shall,  if  appointed  by  Her  Majesty,  be  qualified  to 
be  a  district  registrar  for  the  said  district  or  for  any 
and  such  part  thereof  as  may  bo  directed  by  such 
Order  or  any  Order  amending  the  same. 

Every  district  registrar  shall  be  deemed  to  be  an 
officer  of  the  Supreme  Court,  and  be  subject  accord- 
ingly to  the  jurisdiction  of  such  Court,  and  of  the 
Divisions  thereof. 

For  further  provisions  as  to  the  appointment  of  Registrars 
see  sec.  22,  Judicature  Act,  188L 
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14.  Whereas  under  section  eighty-seven  of   the  ^^f^}  ge 
principal  Act,  solicitors  and  attorneys  will  after  the  a  37  Viot.  0. 
commencement  of  this  Act  be  called  Solicitors  of  the  to'^SuSt." 
Supreme  Court :  Be  it  therefore  enacted  that —  montB  re- 

The  registrar  of  attorneys  and  solicitors  in  England  ^^^^b, 
shall  be  <^ed  the  registre^  of  solicitors. 

This  section  is  printed  as  amended  by  46  k  47  Vict.  c.  39. 
See  now  sec  24,  Judicature  Act,  1881. 

15.  It  shall  be  lawful  for  Her  Majesty  from  time  to  Appeal  from 
time,  by  Order  in  Council,  to  direct  that  the  enact-  c^^ot 
ments  relating  to  appeals  from  County  Courts  shall  Record, 
apply  to  any  other  Inferior  Court   of   Record;    and 

those  enactments,  subject  to  any  exceptions,  con- 
ditions, and  limitations  contained  in  the  Order,  shall 
apply  accordingly,  as  from  the  date  mentioned  in 
the  Order. 

16.  Repealed  by  46  &  47  Vict  c.  Sa 

17.  Her  Majesty  may  at  any  time  after  the  passing  Provirfon  m 
and  before  the  commencement  of  this  Act,  by  Order  in  ^"JfalSit 
Council,  made  upon  the  recommendation  of  the  Lord  P^F^^ 
Chancellor,  and  the  Lord  Chief  Justice  of  England,  aftertho 
the  Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the  ^S^fthe 
Common  Pleas,  the   Lord   Chief   Baron  of  the   Ex-  Act,— in 
chequer,  and  the  Lords  Justices  of  Appeal  in  Chancery,  for^^87° 
or  any  five  of  them,  and  the  other  Judges  of  the  vict  a,  66, 
several  Courts  intended  to  be  united  and  consolidated  and  wh.' '  ' 
by  the  principal  Act  as  amended  by  this  Act,  or  of 
a  nugority  of  such  other  Judges,  make  any  further  or 
additional  Rules  of  Court  for  carrying  the  principal 
Act  and  this  Act  into  effect,  and  in  particular  for  all 
or  any  of  the  following  matters,  so  far  as  they  are  not 
provided  for  by  the  Rules  in  the  First  Schedule  to  this 
Act ;  that  is  to  say, 
(L)  For  regulating  the  sittings  of  the  High  Court 
of  Justice,  and  of  any  Divisional  or  other 
Courts  thereof,  and  of  the  Judges  of  the  said 
High  Court  sitting  in  Chambers ;  and 
(2.)    For  regulating   the    pleading,    practice,    and 
procedure  in  the  High  Court  of  Justice  and 
Court  of  Appeal ;  and 
(3.)  Generally,  for  regulating  any  matters  relating 
to  the  practice   and  procedure  of  the  said 
Courts  respectively,  or  to  the  duties  of  the 
officers  thereof,  or  of  the  Supreme  Court,  or 
to  the  costs  of  proceedings  therein. 
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In  mbstitu.  From  and  after  the  commencement  of  this  Act,  the 
w  A  sfvict.  Supreme  Court  may  at  any  time,  with  the  concurrence 
c.  «6, 8. 74.  of  a  majority  of  the  Judges  thereof  present  at  any 
meeting  for  that  purpose  held  (of  which  majority 
the  Lord  Chancellor  shall  be  one),  alter  and  annul 
any  Rules  of  Court  for  the  time  being  in  force, 
and  have  and  exercise  the  same  power  of  making 
Kules  of  Court  as  is  by  this  section  vested  in  Her 
Majesty  in  Council  on  the  recommendation  of  the 
said  Judges  before  the  commencement  of  this  Act. 

All  Eules  of  Court  made  in  pursuance  of  this  section 
shall  be  laid  before  each  House  of  Parliament  within 
such  time,  and  shall  be  subject  to  be  annulled  in  such 
manner  as  is  in  this  Act  provided. 

All  Rules  of  Court  made  in  pursuance  of  this 
section,  if  made  before  the  commencement  of  this  Act, 
shall  from  and  after  the  commencement  of  this  Act, 
and  if  made  after  the  commencement  of  this  Act 
shall  from  and  after  they  come  into  operation,  regulate 
all  matters  to  which  ihey  extend,  until  annulled  or 
altered  in  pursuance  of  this  section. 

The  reference  to  certain  Judges  in  section  twenty- 
seven  of  the  principal  Act  shall  be  deemed  to  refer  to 
the  Judges  mentioned  in  this  section  as  the  Judges 
on  whose  recommendation  an  Order  in  Council  may 
be  made. 

This  section  is  printed  as  amended  by  46  k  47  Vict.  c.  S9. 
So  much  as  is  inconsistent  with  sec  16  of  the  App.  Jur.  Act, 
1876,  is  repealed,  and  both  sections  must  be  read  in  conjunction 
with  Jud.  Act,  1881,  s.  19. 

So  far  as  the  practice  of  the  High  Court  in  County  Court 
Appeals  is  regulated  by  County  Court  Statutes,  it  is  doubtful  if 
the  Committee  of  Judges  under  this  section  has  power  to 
alter  it  {Mathew  v.  Oveif,  18  Q.  B.  D.  405.  A). 

Provision  as  18.  All  Rules  and  Orders  of  Court  in  force  at  the 
^^tel  **'  *^™®  0^  *^®  commencement  of  this  Act  in  the  Court 
Divorce,  «ud  of  Probatc,  the  Court  for  Divorce  and  Matrimonial 
Coilrta,  ^  Causes,  and  the  Admiralty  Court,  or  in  relation  to 
St^  Hiffh  *PP^s  ^^^^  ^^®  Chief  Judge  in  Bankruptcy,  or  from 
Court,  In  the  Court  of  Appeal  in  Chancery,  in  baiikruptcy 
fwte  &  87*"  matters,  shall  remain  and  be  in  force  in  the  High 
Victc.  06,  Court  of  Justice,  and  in  the  Court  of  Appeal  respec- 
^  tively  until   they  shall    respectively  be    altered    or 

annidled  by  any  Eules  of  Court  made  after  the  com- 
mencement of  this  Act 

The  present  Judge  of  the  Probate  Court  and  of 
the  Court  for  Divorce  and  Matrimonial  Causes  shall 
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retain,  and  the  president  for  the  time  being  of  tha 
Probate  and  Divorce  Division  of  the  High  Court  of 
Justice  shall  have,  with  regard  to  non-contentious  or 
common  form  business  in  the  Probate  Court,  the 
powers  now  conferred  on  the  Judge  of  the  Probate 
Court  by  the  thirtieth  section  of  the  twentieth  and 
twenty-first  years  of  Victoria,  chapter  seventy-seven, 
and  the  said  Judge  shall  retain,  and  the  said  president 
shall  have,  the  powers  as  to  the  making  of  rules  and 
regulations  conferred  by  the  fifty-third  section  of  the 
twentieth  and  twenty-first  years  of  Victoria,  chapter 
eighty-five. 

This  section  is  printed  as  amended  by  46  &  47  Vict,  a  39. 

Sec  30  of  20  &  21  Vict  a  77,  deals  with  the  power  to  make 
and  alter  rules  for  procedure  in  the  Probate  Court  See.  58  of 
20  &  21  Vict  a  85,  deals  with  the  power  to  make  and  alter  rules 
for  procedure  in  Divorce  and  Matrimonial  Caiises. 

The  office  of  Chief  Judge  in  Bankruptcy  is  now  discharged 
by  a  Judge  of  the  Q.  B.  D. 

19.  Subject  to  any  Eules  of  Court  to  be  made  under  Provision  as 
this  Act,  the  practice  and  procedure  in  all  criminal  {S<^durof 
causes  and  matters  whatsoever  in  the  High  Court  of  JJ?^**' i>^ 
Justice  and  in  the  Court  of  Appeal  respectively,  in-  retmdniM 
eluding  the  practice  and  procedure  with  respect  to  J^*JJ^7 
Crown  cases  reserved,  shall  be  the  same  as  the  practice  Uonforse 
and  procedure  in  similar  causes  and  matters  before  the  J^^Yif*  *" 
commencement  of  this  Act. 

This  section  is  printed  as  amended  by  46  k  47  Vict  a  39. 

20.  Nothing  in  this  Act  or  in  any  Rules  of  Court  ProvUion  as 
to  be  made  under  this  Act>  save  as  far  as  relates  to  ^Ji^i^' 
the  power  of  the  Court  for  special  reasons  to  allow  ™?^^ 
depositions  or  affidavits  to  be  read,  shall  aflfect  the  j!Si«^f!  *^ 
mode  of  giving  evidence  by  the  oral  examination  of  Jjj|^^J^ 
witnesses  in  trials  by  jury,  or  the  rules  of  evidence,  or  a  37  vict  c. 
the  law  relating  to  jurymen  or  jurists.  ^'  ■•  '^^ 

See  Order  XXXVIL 

This  section  is  printed  as  amended  by  46  k  47  Vict  c.  89. 

2L  Save  as  by  the  principal  Act,  or  this  Act,  or  by  Provision 
any  Rules  of  Court,  may  be  otherwise  provided,  all  ex^uJ^^**' 
forms  and  methods  of  procedure  which  at  the  com-  procedure 
mencement  of  this  Act  were  in  force  in  any  of  the  when  not 
Courts  whose  jurisdiction  is  by  the  principal  Act  or  J^^^"^^®"* 
this  Act  transferred  to  the  said  High  Court  and  to  the  Act  or  Rules 
said  Court  of  Appeal  respectively,  under  or  by  virtue  <>'Co»»'*'- 
of  any  law,  custom,  general  order,  or  rules  whatso- 

E 
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in  subsutu-  evor,  and  which  are  not  inconsistent  with  the  prin- 
ST^ViSr/e^  cipal  Act  or  this  Act  or  with  any  Kules  of  Court,  may 
B.  7s.  ^'  '  continue  to  be  used  and  practi^,  in  the  said  High 
Court  of  Justice  and  the  said  Court  of  Appeal  re- 
spectively, in  such  and  the  like  cases,  and  for  such 
and  the  like  purposes,  as  those  to  which  they  would 
have  been  applicable  in  the  respective  Courts  of 
which  the  jurisdiction  is  so  transfer^sd,  if  the  principal 
Act  and  this  Act  had  not  passed. 

In  cases  where  no  rule  of  practice  is  laid  down  by  the  new 
Orders,  and  there  is  a  variance  in  the  old  practice  of  the  Chancerj 
and  Common  Law  Courts,  that  practice  is  to  prevail  which  is 
considered  by  the  Court  most  convenient  {Newbiggin-bj/-tht''Sea 
Oas  Co,  V.  ArmHr^ng,  18  Ch.  D.  ^10.  A ;  TAoma*  v.  Palin,  30 
W.  R  716.  A  ;  and  «f0  Chant  v.  EcUand,  8  a  P.  D.  180,  Judica- 
ture Act,  1878,  sec.  26,  sub-sec  11,  Order  LXXII.  2). 

In  La  Orange  t.  Me  Andrew,  4  Q.  K  D.  210,  the  Equity  prac- 
tice was  adopted  that  the  Judge  has  a  discretion  to  make  an 
order,  though  the  defendaBt  has  not  abandoned  an  order  for 
security  for  costs. 

In  f/ewbiggin-by-the-Sea  Gas  Co.  v.  Armttrong,  $upra,  and 
Nurae  v.  Dwmford,  18  Ch.  D.  764,  the  Common  Law  practice 
was  adopted,  that  where  a  solicitor  has  commenced  an  action  in 
the  name  of  a  plaintiff  without  authority,  the  proper  course  \» 
for  the  plaintiff  to  serve  notice  of  motion  upon  the  defendant  as 
well  as  on  the  solicitor  that  the  action  may  be  dismissed,  and 
that  the  solicitor  may  be  ordered  to  pay  the  costs  of  the  plaintiff 
as  between  solicitor  and  oliemt  and  the  costs  of  the  <iefendant  as 
betweea  party  and  party. 

Notbingin       22.  Whereas  by  section  forty-six  of  the  principal 

SS^to^    Act  it  is  enacted  that  "  any  Judge  of  the  said  High 

to  w  ^^^^  Court  sitting  in  the  exercise  of  its  jurisdiction  else- 

Uaucssub-    where  than  in  a  Divisional  Court  may  reserve  any 

mitted,  *c   g^g^  ^y  njjy  point  in  a  case,  for  the  consideration  of  a 

Divisional  Court,  or  may  direct  any  case  or  point  in  a 

case  to  be  argued  before  a  Divisional  Court :  *'  Bo  it 

hereby  enacted,  that  nothing  in  the  said  Act,  nor  in 

any  rule  or  order  made  under  the  powers  thereof  or 

of  this  Act,  shall  take  away  or  prejudice  the  right  of 

any  party  to  any  action  to  have  the  issues  for  trial  by 

jury  submitted  and  left  by  the  Judge  to  the  jury 

before  whom  the  same  shall  come  for  trial,  with  a 

proper  and  complete  direction  to  the  jury  upon  the 

law,  and  as  to  the  evidence  applicable  to  such  issu^ : 

Provided  also,  that  the  said  right  may  be  enforced 
either  by  motion  in  the  High  Court  of  Justice  or  by 
motion  in  the  Court  of  Appeal  founded  upon  an  ex- 
ception entered  upon  or  annexed  to  the  record. 

28.  This  section  gave  Her  Majesty  power  by  Order  in  Council 
to  make  regulations  as  tc  circuits. 
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24.  Where  any  provisions  in  respect  of  the  practice  Additional 
or  procedure  of  any  Conrts  the  jurisdiction  of  which  S^JSaUon** 
is  transferred  by  the  principal  Act  or  this  Act  to  the  ^|"^^*^ 
High  Court;  of  Justice  or  the  Court  of  Appeal,  are  SdurTby 
contained  in  any  Act  of  Parliament,  Rules  of  Court  qJJJJJ,®^ 
may  be  made  for  modifying  such  provisions  to  any 

extent  that  may  be  deemed  necessary  for  adapting  the 
same  to  the  High  Court  of  Justice  and  the  Court  of 
Appeal,  without  prejudice  nevertheless  to  any  power 
of  the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  to  make  any  Eules  with  respect  to  the 
Paymaster-General,  or  otherwise. 

Any  provisions  relating  to  the  payment,  transfer, 
or  deposit  into,  or  in,  or  out  of  any  Court,  of  any 
money  or  property,  or  to  the  dealing  therewith,  shall, 
for  the  purposes  of  this  section,  be  deemed  to  be  pro- 
visions relating  to  practice  and  procedure. 

The  Lord  Chancellor,  wit^  the  concurrence  of  the 
Treasury,  may  from  time  to  time,  by  order,  determine 
to  what  accounts  and  how  intituled  any  such  money 
or  property  as  last  aforesaid,  whether  paid,  transferred, 
or  deposited  before  or  after  the  commencement  of  this 
Act,  IS  to  be  carried,  and  modify  all  or  any  forms 
relating  to  such  accounts;  and  the  Governor  and 
Company  of  the  Bank  of  England,  and  all  other  com- 
paniesy  bodies  corporate,  and  persons,  shall  make 
such  entries  and  alterations  in  their  books  as  may  be 
directed  by  the  Lord  Chancellor,  with  the  concur- 
rence of  Uie  Treasury,  for  the  purpose  of  carrying 
into  effect  any  such  order. 

Order  XXTT.  deals  with  pftjment  into  and  out  of  Ooort 

Tbie  power  of  modifying  the  proTisioiiB  of  Acts  of  ParliAm^it 
for  adapting  the  same  to  the  High  Court  of  Justice  and  the  C.  A. 
is  an  extension  of  the  powers  to  make  Rules,  conferred  by  the 
Act  ol  1873,  per  Coleridge,  C.  J.,  in  OloiUr  banking  Oo,  y. 
PhOlippi,  12  Q.  B.  D.  537. 

25.  "Every  Order  in  Council  and  Rule  of  Court  ordem  and 
required  by  this  Act  to  be  laid  before  each  House  of  Em^^w 
Parliament  shall  be  so  laid  within  forty  days  next  Pajii*mont, 
after  it  is  made,  if  Parliament  is  then  sitting,  or  if  wn«S^ 
not,  within  forty  days  after  the  commencement  of  the  iro^JSJr 
then  next  ensuing  session ;  and  if  an  address  is  pre-  House, 
sented  to  Her  Majesty  by  either  House  of  Parliament, 

within  the  next  subsequent  forty  days  on  which  the 
said  House  shall  have  sat,  praying  that  any  such  Rule 
or  Order  may  be  annulled,  Her  Majesty  may  there- 
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upon  by  Order  in  Council  annul  the  same  ;  and  the 
Rule  or  Order  so  annulled  shall  thenceforth  become 
void  and  of  no  effect,  but  without  prejudice  to  the 
validity  of  any  proceedings  which  may  in  the  mean- 
time have  been  taken  under  the  same. 

This  section  shall  come  into  operation  immediately 
on  the  passing  of  this  Act. 

26.  Deals  with  the  fixing  and  oollection  of  fees  in  the  High 
Ck>urt  and  Court  of  Appeal,  and  is  amended  by  46  &  47  Vict 
c  89. 

See  Orders  for  taking  Fees  by  Stamps,  poiL 

27.  Repealed  by  46  k  47  Vict.  c.  39. 

28.  Deals  with  the  annual  account  of  fees  and  expenditure. 

Such  account  shall  be  made  out  in  such  form  and 
contain  such  particulars  as  the  Treasury,  with  the 
concurrence  of  the  Lord  Chancellor,  may  from  time  to 
time  direct. 

Every  officer  by  whom  or  in  whose  office  fees  are 
taken  which  can  be  fixed  in  pursuance  of  this  Act, 
shall  make  such  returns  and  give  such  information  as 
the  Treasury  may  from  time  to  time  require  for  the 
purpose  of  enabling  them  to  make  out  the  said 
account 

The  said  account  shall  be  laid  before  both  Houses 
of  Parliament  within  one  month  after  the  thirty-first 
day  of  March  in  each  year,  if  Parliament  is  then  sitting, 
or  if  not,  then  within  one  month  after  the  next  meeting 
of  Parliament. 

29.  Section  twenty-nine,  which  refers  to  certain  payments 
made  to  the  senior  puisne  Judge  of  the  Queen's  Bench,  and 
Queen's  Coroner,  is  omitted.  It  is  amended  by  46  &  47  Vict. 
c  39. 

Amendment  30.  Whereas  by  section  sixteen  of  "  The  Court  of 
Vic??  44  Chancery  Funds  Act,  1872,"  it  is  enacted  that  an 
ms  to  tiie  '  order  of  the  Court  of  Chancery  may  direct  securities 
GoJemraent  standing  to  the  account  of  the  Paymaster-General  on 
scctiritiea  to  behalf  of  the  Court  of  Chancery  to  be  converted  into 
the  Pay™  cash,  and  that  where  such  order  refers  to  Government 
SSneriion  securities  such  securities  shall  be  transferred  to  the 
behalf  of  the  Commissioners  for  the  Eeduction  of  the  National  Debt 
Chancel^     ^^  manner  therein  mentioned : 

Mid  the  And  whereas  the  said  section  contains  no  provision 

Debt^com-  ^0^  the  converse  cases  of  the  conversion  of  cash  into 
miMioners.    securities  and  the  transfer  of  securities  from  the  said 
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Commissioners  to  the  account  of  the  Paymaster-General 
on  behalf  of  the  Court  of  Chancery  : 

And  whereas  such  conversion  and  transfer,  and  the 
other  matters  provided  by  the  said  section,  can  be  more 
conveniently  provided  for  by  rules  made  in  pursuance 
of  section  eighteen  of  the  said  Act ;  and  it  is  expedient 
to  remove  doubts  with  respect  to  the  power  to  provide 
by  such  rules  for  the  investment  in  securities  of  money 
in  Court,  and  the  conversion  into  money  of  securities 
in  Court : 

Be  it  therefore  enacted  as  follows  : 

Section  sixteen  of  "  The  Court  of  Chancery  Funds 
Act,  1872,"  is  hereby  repealed. 

Rules  may  from  time  to  time  be  made  in  pursuance 
of  section  eighteen  of  "  The  Court  of  Chancery  Funds 
Act,  1872,"  with  respect  to  the  investment  in  securities 
of  money  in  Court,  and  the  conversion  into  money  of 
securities  in  Court,  and  with  respect  to  the  transfer  to 
the  Commissioners  for  the  Reduction  of  the  National 
Debt  of  Grovemment  securities  ordered  by  the  Court 
to  be  sold  or  converted  into  cash,  and  to  the  transfer 
by  those  Commissioners  to  the  Paymaster-General  for 
the  time  being,  on  behalf  of  the  Court  of  Chancery,  of 
Government  securities  ordered  by  the  Court  of  Chancery 
to  be  purchased. 

This  section  shall  come  into  operation  on  the  passing 
of  this  Act,  and  shall  be  construed  together  with  "  The 
Court  of  Chancery  Funds  Act,  1872,"  and  shall  be 
subject  to  any  alteration  in  that  Act  made  by  or  in 
pursuance  of  the  principal  Act  or  this  Act. 

See  also  Sup.  Ck>urt  Jud.  (Funds)  Act,  1883,  posU 

81.  Repealed  by  46  &  47  Viet.  c.  89. 

32.  Repealed  by  Bankruptcy  Act,  1883,  5th  schedule. 

33-  From  and  after  the  commencement  of  this  Act  Repeal, 
there  shall  be  repealed  any  enactment  inconsistent  with 
this  Act  or  the  principal  Act 

This  section  is  printed  as  amended  by  46  &  47  Vict  c  39. 

See.  84  is  repealed  by  46  k  47  Vict.  &  89,  and  sec  85  is     . 

omitted. 


APPELLATE  JUEISDICTION  ACT, 
1876. 


39  &  40  Vict.  c.  59. 

An  Act  for  amending  the  Law  in  respect  of  the 
Appellate  Jurisdiction  of  the  House  of  Lords ; 
and  for  other  purposes. 

[11th  August,  1876.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majfesty, 
by  arid  with  the  advice  and  consent  of  the  Lords  Spiri- 
tual and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

Preliminary. 

Short  title.        1,  This  Act  may  be  cited  for  all  purposes  as  "  The 
Appellate  Jurisdiction  Act,  1876." 

Commence-       2.  This  Act  shall,  except  where  it  is  otherwise 

mentofAct  expressly  provided,  come  into  operation  on  the  first 

day  of  November,  one  thousand  eight  hundred  and 

seventy-six,   which  day  is  hereinafter  referred  to  as 

the  commencement  of  this  Act.    - 

Appeal, 

Cftnesin  3.  Subject  as  in  this  Act  mentioned,  an  Appeal 

appMaiiea    ^^*^  ^®  ^  ^®  House  of  Lords  from  any  order  or 
to  ]^8e  oc  judgment  of  any  of  the  Courts  following ;  that  is  to 
'say, 

(1.)  Of  Her  Majesty's  Court  of  Appeal  in  England ; 

and 
(2.)  Of  any  Court  in  Scotland  from  which  error  or 
an  appeal  at  or  immediately  before  the  com- 
mencement of  this  Act  lay  to  the  House 
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of  Loids  by  common  law  or  by  statute; 
and 
(3.)  Of  any  Court  in  Ireland  from  which  error  or 
an  appeal  at  or  immediately  before  the  com- 
mencement of  this  Act  lay  to  the  House  of 
Lords  by  common  law  or  by  statute. 
4.  Every  appeal  shall  be  brought  by  way  of  petition  porm  of 
to  the  House  of  Lords,  praying  that  the  matter  of  the  g^  J^ 
order  or  judgment  appealed  against  may  be  reviewed  Lords, 
before  Her  Majesty  the  Queen  in  Her  Court  of  Parlia- 
ment, in  order  that  the  said  Court  may  determine  what 
of  right,  and  according  to  the  law  and  custom  of  this 
realm,  ought  to  be  done  in  the  subject-matter  of  such 
appeaL 

FORM  OF  APPEAL,    METHOD  OP  PROCEDURE, 
AND  STANDING  ORDERS. 

AppUeaUe  to  all  AppeaU  prttenUd  m  the  Htrnm  of  LcrdM  *  oit 
and  afttr  the  \9t  dof  qf  November,  1876. 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal  porm  of 
in  Parliauient  aaeembled  :  Appeul 

The  hmnble  petition  and  appeal  of  A  S!d"r*****' 

Yoor  Petitioner  humbly  prays  that  the  matter  of  the  order  (or  ^^^  ^\ 
orders,  or  judgment,  or  interlocutor)  set  forth  in  the  schedule 
hereto  f  (or,  so  far  as  therein  stated  .to  be  appealed  against)  majr 
be  reviewed  before  Her  Majesty  the  Queen  in  her  Oourt  of  Par* 
liament,  and  that  the  said  order  (or,  so  far  as  aforesaid)  may  be 
reversed,  varied,  or  altered,  or  that  the  petitioner  may  have  such 
other  relief  (if  specific  relief  be  desired,  it  can  be  so  stated  in  the 
prayer)  in  the  pr^nises  as  to  Her  Majesty  the  Queen,  in  her 
Court  of  Parliament,  may  seem  meet ;  and  that  (here  name  the 
respondents)  may  be  required  to  lodge  such  printed  cases  as  they 
may  be  advised,  and  the  circumstances  of  the  cause  may  require, 
in  answer  to  this  appeal ;  and  that  service  of  such  order  on  the 
solicitora  in  the  cause  of  the  said  respondents  may  be  deemed 
good  service. 
To  be  signed  by  two  counseL  Standing 

.«.        .        ^     t^    «  1    .  Order 

(Here  msert  sdieaule.)  No.  II. 

(Certificate 
Form  of  ScHTOTTLB.  of  CounaeL) 

"From  Her  Majesty's  Ckmrt  of  Appeal  (England). 
"  In  a  certain  cause  (or  matter)  wherein  A  was  plaintiff  and 
B.  was  defendant. 


*  Order  of  House  of  Lords  may  be  made  order  of  High  Court, 
exjmrte  (BriUtk  DynaiawU  Co,  v.  Krebs,  11  Oh.  D.  448). 

t  The  schedule  must  set  out  the  title  of  the  parties  to  the 
cause  or  matter  ;  and  the  decrees,  orders,  judgmente,  or  inter- 
locutors appealed  against,  and  where  the  appeal  is  not  against 
the  whole  decree,  the  part  appealed  against  must  be  defined. 
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"  The  order  appealed  from  is  in  the  words  foUowing— viz.  (set 
forth  order  complained  of),  or,  the  order  referred  to  in  the  above 
prayer  is  in  the  words  following,  the  portion  appealed  from  being 
printed  in  italics  (set  forth  order,  the  portion  complained  of 
being  printed  in  italics)." 

We  humbly  conceive  this  to  be  a  proper  case  to  be  heard  by 
your  lordships  by  way  of  appeaL 
SUndlng  ^^  ^  signed  by  two  counsel 

Order  No.  I,  »  clerk  to  Messrs.  ,  of  , 

II.    Notice   solicitors  for  the  appellants  within  named,  hereby  certify  that  on 
to  rMpon-     the  day  of  ,1  served  Messrs.  , 

***  of  ,  solicitors  for  ,  the  within-named  respond- 

ents, with  a  correct  copy  of  the  foregoing  appeal,  and  with  a 
notice  that  on  the  day  of  ,  or  as  soon  after 

as  conveniently  may  be,  the  petition  of  appeal  would  be  pre- 
sented to  the  House  of  Lords  on  behalf  of  the  appellant* 

DiRBOnONS  FOB  AGENTS. 

Method  of  Procedure, 

Presentation      In  accordance  with  the  foregoing  notice,  the  appeal,  printed  on 
of  the  parchment  (quarto  size),  in  such  form  as  will  enable  paper  copies 

oS***^'?"      thereof  to  be  hereafter  bound  up  with  the  printed  cases,  is  to  be 
Ber^i^—      lodged  in  the  Parliament  Office  for  presentation  to  the  House, 
see  Stand-     and  (if  the  House  be  then  sitting,  or,  if  not,  on  the  next  ensuing 
K^  ?f?*'^      meeting  of  the  House)  an  order  thereon  for  service  on  the  respond- 
No.  IIL         gjj^  Qj.  tjjgjj.  solicitors,  ordering  the  respondents  to  lodge  eases 
in  answer  to  the  appeal,  will  be  issued  to  the  appellant's  agent, 
sudi  order,  together  with  an  affidavit  of  due  service  entered 
thereon,  to  be  returned  to  the   Parliament  Office  within  the 
period  granted  to  the  appellant  for  lodging  his  printed  case 
under  Standing  Order  No.  V. 
g^^;„fj^y  fQY      Each  appellant,  where  there  are  more  than  one,  is  required  to 
Coet&— see    enter  into  the  recognizance.     The  appellants  are  required  to 
Standing       submit  to  the  Clerk  of  the  Parliaments  within  one  week  after  the 
Onier  No.      ^^  ^j  ^j^^  presentation  of  the  appeal  (unless  the  sum  of  two 
hundred  pounds,  as  required  by  the  Standing  Order,  be  paid  to 
the  Receiver  of  Fees  to  the  Parliament  Office  for  payment  into 
the  Fee  Fund  of  the  House  of  Lords  t)  the  names  of  the  sureties 
who  propose  entering  into  the  bond ;   and  in  the  event  of  a 
substitute  being  proposed  to  enter  into  the  recocnizanoe  in  lieu 
of  the  appellants,  the  name  of  such  substitute.    Two  clear  days' 
previous  notice  of  the  names  so  proposed  (for  bond  and  recogni- 
zance) is  to  be  given  to  the  solicitor  or  agent  of  the  respondents, 
and  at  the  time  of  submitting  the  said  names  to  the  Clerk  of  the 
Parliaments  a  certificate  from  the  solicitor  or  agent  of  the  appel- 
lants is  to  be  lodged  in  the  Parliament  Office,  certifying  his 
belief  in  the  sufficiency  of  the  sureties,  and  substitute  so  pro- 
posed.    At  the  termination  of  one  week  from  the  lodement  of 
such  certificate,  the  bond  and  recognizance  are  to  be  issued  to 
the  solicitor  or  agent  of  the  appellants  for  execution  before  a 

*  Not  lees  than  two  clear  days'  notice  to  be  given  of  the 
intention  to  present  an  appeaL 

t  All  drafts  and  cheques  to  be  made  payable  to  **  House  of 
Lords  Fee  Fund,"  and  to  be  crossed,  "Bank  of  England, 
Western  Branch." 
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commissioner  appointed  to  administer  oaths  in  the  Supreme 
Court  of  Judicature  in  England,  or  a  commissioner  appointed  to 
administer  oaths  in  Chancery  in  Ireland,  or  before  a  justice  of 
the  peace  in  Scotland.  The  bond  and  the  recognizance  (whether 
entered  into  by  the  appellants  or  by  a  substitute)  to  be  returned 
to  the  Parliament  Office  ¥rithin  one  week  from  the  date  of  the 
issue  thereof  to  the  solicitor  or  agent  of  the  appellants. 

The  solicitors  of  those  respondents  who  purpose  lodging  printed 
cases  in  answer  to  the  appeal  should  attend  at  the  Parliament 
Office  for  the  purpose  of  ascertaining  the  due  execution  of  the 
recognizance  and  bond,  and  entering  their  names  in  the  appear- 
ance book.  (Notice  of  the  meeting  of  the  Appeal  Committee  is 
only  sent  to  the  solicitors  of  respondents  who  have  thus  signified 
their  appearance  in  the  cause.) 

In  English  appeals  six  weeks*  time,  and  in  Irish  and  Scotch  Printed 
appeals  eight  weeks*  time,  from  the  date  of  the  presentation  of  <^*"®*  ^»<^ 
the  appeal,  is  granted  to  all  parties  to  lodge  printed  cases  and  J[^§^<'^ttinK 
the  appendices  thereta*  down"Cau8e 

In  appeals  in  which  the  parties  are  able  to  a^ree  in  their  for  HefiriiiR, 
statement  of  the  subject-matter,  it  is  optional  to  lodge  a  joint  J^^,^*^" 
case  with  reasons  pro  and  con,^  following  the  practice  heretofore  i^  y. 
in  use  in  common  law  appeals  on  a  special  case. 

It  is  obligatory  on  the  appellant,  within  the  respective  periods  Appendix, 
so  limited  as  above,  to  lodge  his  printed  cases,  or  the  joint  case 
before  mentioned,  and  a  printed  appendix  consisting  of  such 
docmnents,  or  parts  thereof,  used  in  evidence  in  the  Court  below, 
as  may  be  necessary  for  reference  on  the  argument  of  the  appeal. 

It  is  the  duty  of  the  appellant,  with  as  little  delay  as  possible 
after  the  presentation 'of  the  appeal,  to  furnish  to  the  respondent 
a  list  of  the  proposed  documents,  and  in  due  course  a  proof  copy 
of  the  appendix.  The  proof  is  to  be  examined  with  the  original 
documents  by  the  respective  solicitors  of  the  parties.  Ten  copies 
of  the  appendix,  as  soon  as  printed,  to  be  delivered  to  the 
solicitor  of  the  respondent  The  respondent  is  allowed  to  print 
any  additional  documents,  used  in  evidence  in  the  Court  below, 
which  may  be  necessary  for  the  support  of  his  case  on  the  argu- 
ment of  the  af^[)ea],  such  documents  to  be  paged  consecutively 
with  the  appendix.  (The  proof  to  be  examined,  as  aforesaid,  by 
the  respective  solicitors,  and  prints  delivered  to  the  solicitor  of 
the  appellant) 

The  costs  incurred  in  printing  the  appendix  will,  in  the  first 
inptance,  be  borne  by  the  iqppellant,  and  the  costs  of  the  addi- 
tional documents  by  the  respondent,  but  these  costs  will  ulti- 
mately be  subject  to  the  decision  of  the  House  with  regard  to 
costs  of  the  appeal 

The  case  and  appendix  must  be  printed  quarto  size,  with  Signature  of 
seven  or  eight  letters  in  the  margin  for  facilitating  reference,  ^?l|f*^*  ^ 
and  should  be  submitted  in  proof  to  the  clerks  in  the  Judicial  standing 
office.     Forty  copies  of  the  case  and  appendix  are  required  to  be  Order    . 
lodged  in  the  Parliament  Office;  and  subsequently,   on  the^^-^* 
lodgment  of  the  respondent's  case,  ten  bound  copies  (see  direc- 
tions in  the  appendix  hereto  as  to  binding  printed  cases). 

Where  reference  is  made  to  a  document  printed  in  the  appen- 


*  Petitions  for  extension  of  time,  lodged  during  the  recess,  do 
not  prevent  the  dismissal  of  an  appeal  (For  Form  of  Petition, 
see  Appendix  0. ) 
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dix,  the  case  must  oonUin  »  ituurginal  note  of  the  page  of  the 
*  appendix  containing  such  document. 

There  is  no  penalty  on  respondents  who  do  not  lodge  their 
printed  oases  within  the  time  limited  by  Standing  Order  No.  V., 
but  respondents  can  only  appear  at  the  bar  on  a  printed  case. 

As  soon  as  the  printed  cases  of  all  parties  and  the  i^pendiz 
thereto  have  been  lodged,  it  is  optional  for  either  side  to  set 
down  the  cause  for  hearing,  but  it  is  obligatory  on  the  appellant, 
upon  the  lodgment  of  his  printed  cases  and  the  appendix,  to  set 
down  the  cause  for  hearing  within  the  time  limited  by  Standing 
Order  No.  V.  (ex  parte  as  to  those  respondents  who  have  not 
already  lodged  printed  cases,  upon  proof,  by  affidavit,  of  the  due 
service  of  Uie  before-mentioned  **  Order  of  service  "  upon  the 
respondents  or  their  solicitors).  A  respondent  who  has  lodged  his 
printed  case  is  at  liberty  to  set  down  the  cause  for  hearing  on 
the  first  sitting  day  after  the  expiration  of  the  time  limited  by 
the  Standing  Order  for  lodging  printed  cases. 

The  cause  will  then  be  ripe  for  hearing,  and  will  take  its  posi* 
tion  on  the  effective  cause  list. 


Standing  Obdebs  appucablb  to  all  Appeals  pbesentbd  to 
THE  House  of  Lobds  on  ob  afteb  the  1st  day  or 
novembeb,  1876. 

Standino  Obdbb  L 

Timo  limited      Ordered,  that,  except  where  othenvise  provided  by  statute,  no 
for  prenent-  petition  of  appeal  be  received  by  this  House  unless  the  same  be 
iug  AppeaiB.  lojggjj  in  the  Parliament  Office  for  presentation  to  the  House 
within  one  year  from  the  date  of  the  last  decree,  order,  judg- 
ment, or  interlocutor  appealed  from. 
ApplIcablA        ^"^  cases  in  which  the  person  entitled  to  appeal  be  within  the 
tii  \\1\  D«-      age  of  one-and-twenty  years,  or  covert,  non  eompoi  mentii,  im- 
creea,  ^^  t     prisoned,  or  out  of  Great  Britain  and  Ireland,  such  person  may 
JiT^d  ^^Afulr  ^  **  liberty  to  present  his  appeal  to  the  House,  provided  that 
tha  iJ<t  dny    the  same  be  lodged  in  the  Parliament  Office  within  one  year 
ni  yorvm-     next  after  full  age,  discoverture,  coming  of  sound  mind,  enlarge* 
ber,  iSTi^^       ment  out  of  prison,  or  coming  into  Great  Britain  or  Ireland. 
But  in  no  case  shall  any  person  or  persons  be  allowed  a  longer 
time,  on  account  of  mere  absence,  to  present  an  appeal,  than 
five  years  from  the  dftte  of  the  last  decree^  order,  judgment,  or 
interlocutor  appealed  against. 

[In  divorce  matters  this  Standing  Order  must  be  read  in  con- 
junction with  sec.  9,  Jud.  Act,  1881  {CUaver  v.  Cleaver,  9  App, 
Gas.  631).] 

Standing  Obdbr  II. 

Atip«i1s  to  Ordered,  that  all  petitions  of  appeal  be  signed,  and  the  reason- 
he  sigUBd  ableness  thereof  certified,  by  two  counsel  who  shidl  have  attended 
and  isrtiflL'd  ^s  counsel  in  the  Oourt  below,  or  shall  purpose  attending  as 
to  J  cQuiufii.   ^jQijnggj  nj  ^jjQ  hearing  in  this  House. 

Standing  Obdeb  m. 

M  Order  of  Ordered,  that  the  "  order  of  service  *'  issued  upon  the  presenta* 
Serrice/^       tion  of  an  appeal  for  service  on  the  respondent  or  his  solicitor,  be 
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retmned  to  the  PacUanMnt  Office,  together  with  m  aflScUvit  ot 
due  service  entered  thereon,  within  the  time  limited  for  the  ap- 
pellant to  lodge  his  printed  oases,  unless  within  that  period  all 
the  re^randents  shall  hare  lodged  their  printed  oases ;  in  default, 
the  appeal  to  stand  dimnissed. 

StAKDDra  Obdb  IV. 

Ordered,  in  all  appeals  that  the  appellant  or  appellants  do  give  R«oognis- 
tecnrity  to  the  Clerk  of  the  Parliaments  by  reoi^izanoe  to  be  *>^<^ 
entered  into,  in  person  or  by  substitute,  to  the  Queen,  of  the 
penalty  of  five  hundred  pounds,  conditioned  to  pay  to  the  re- 
spondent or  respondents  iJl  such  costs  as  may  be  oidered  to  be 
paid  by  the  House  in  the  matter  of  the  appeal ;  and  further,  that 
the  appellant  or  appellants  do  procure  two  suificient  sureties  to 
>  the  satisfaction  of  the  Clerk  of  the  Parliaments,  to  enter  into  a 
jdnt  and  several  bond  to  the  amount  of  two  hundred  pounds,  or 
do  pay  in  to  the  account  of  the  fee  fund  of  the  House  of  Lords 
the  sum  of  two  hundred  pounds  ;  such  bond,  or  such  sum  of  two 
hundred  pounds,  to  be  subject  to  the  order  of  the  House  with 
regard  to  the  costs  of  the  appeal :  Ordered,  that  within  one  week 
after  the  presentation  of  the  appeal  the  amMBllant  or  appellants  do 
pay  in  to  the  accoimt  of  the  fee  fund  of  the  House  of  Lords  the 
said  sum  of  two  hundred  pounds,  or  submit  to  the  Clerk  of  the 
Parliaments  the  names  of  the  sureties  proposed  to  enter  into  the 
Slid  bond  ;  and,  in  the  event  of  a  substitute  being  proposed  to 
enter  into  the  said  recognizance,  the  name  of  such  substitute  ;  two 
dear  days'  previous  notice  of  the  names  so  proposed  for  bond  and 
reoognizaDce  to  be  given  to  the  solicitor  or  agent  of  the  respon- 
dent :  Ordered,  that  the  said  bond  and  the  recognisance  (whether 
•ntered  into  by  the  appellants  or  by  a  substitute)  be  returned  to 
the  Parliament  Office,  duly  executed,  within  one  week  from  the 
date  of  the  issue  thereof  to  the  solicitor  or  agent  of  the  ap- 
pellant ar  appellants.  On  default  by  the  appellimt  or  appellants 
in  complying  with  the  above  conditions,  the  appeal  to  stand 
dismissed. 

Standino  Obdkb  y. 

1.  Ordered,  that  in  English  appeals  the  printed  cases  and  the  Printed 
appendix  thereto  be  lodg^  in  the  Parliament  Office  within  six  {f^?!j^^ 
weeks  from  the  date  of  the  presentation  of  the  appeal  to  the  lod^t,  ^d 
House ;  in  Scotch  and  Irish  appeals  within  ei^ht  weeks ;  and  for  setting 
the  appeal  set  down  for  hearing  on  the  first  sitting  day  after  down  the 
the  expiration  of  those  respective  periods  (or  as  soon  before,  at  ^^J^ 
the  option  of  either  partv,  as  all  the  printed  cases  and  the         ^* 
Appendix  shall  have  been  lodged) ;  on  default  by  the  af^ellant 

the  appeal  to  stand  dismissed. 

2.  Ordered,  that  in  all  appeals  from  Scotland  the  appellant  Soeiofa 
slone,  in  his  printed  case  or  in  the  appendix  thereto,  shsll  lay  appesla 
before  this  House  a  printed  copy  of  the  record  as  authenticated 

by  the  Lord  Ordinary  ;  together  with  a  supplement  containing 
an  account,  without  argument  or  statement  of  other  facts,  of  the 
further  steps  which  have  been  taken  in  the  cause  since  the  record 
was  completed,  and  containing  also  copies  of  the  interlocutors 
or  parts  of  interloontors  oompUiined  oi ;  and  each  party  shall  in 
ihfir  cases  lay  before  the  House  a  copy  of  the  case  presented  by 
tiiem  reqiectavely  to  the  Court  of  Session,  if  any  such  case  was 
presented  there,  with  a  short  summary  of  any  additional  reasons 
upon  which  he  means  to  insist ;  and  if  there  shall  have  been  no 


76 


Act  of  1876,  6,  4. 


Printed 
cases  to  be 
Biguedby 
counsel. 


Cross- 
appeals. 


case  presented  to  the  Court  of  Session,  then  eacfa  party  shall  set 
forth  in  his  case  l^e  reasons  upon  which  he  founds  his  argument, 
as  shortly  and  succinctly  as  possible. 

[Where  default  has  been  made  in  lodging  the  necessary  papers, 
the  case  can  only  be  reinstated  in  the  list  by  special  application 
to  the  House  of  Lords  {MercUr  v.  WiUiatM,  32  W.  R.  162).] 

3.  Ordered,  that  all  printed  cases  be  signed  by  one  or  more 
counsel,  who  shall  have  attended  as  comisd  in  the  Court  below, 
or  shall  purpose  attending  as  counsel  at  the  hearing  in  this 
House. 

Standing  Obdeb  VL 

Ordered,  that  all  cross-appeals  be  presented  to  the  House 
within  the  period  allowed  by  Standing  Order  No.  V.  for  lodging 
I  in  the  original  appeal 


Standing  Obdeb  VIL 

Expiiy  of  Ordered,  with  regard  to  appeals  in  which  the  periods  severally 

time  during  dating  from  the  presentation  of  the  appeal  under  Standing 
Orders  Nos.  III.,  Iv.,  V.,  and  Vl.  expire  during  the  recess  of 
the  House,  that  such  periods  be  extended  to  the  third  sitting 
day  of  the  next  ensuing  meeting  of  the  House. 


Standing  Obdeb  VIIL 

Snpplemen-  Ordered,  that  where  any  party  or  parties  to  an  appeal  shall 
tal  cases  to  die  pending  the  same,  subsequently  to  the  printed  cases  having 
be  delivered  been  lodged,  and  the  appeal  shall  be  revived  against  his  or  her 
fl^p^Jare  J^P^^entative  or  representatives  as  the  person  or  persons  stand- 
revived  or  ing  in  the  place  of  the  person  or  persons  so  dying  as  afore- 
parties  said,  a  supplemental  case  shall  be  lodged  by  the  party  or  parties 

added.  gQ  reviving  the  same  respectively,  stating  the  order  or  orders 

respectively  made  by  the  House  in  such  case. 

The  like  rule  shall  be  observed  by  the  appellant  and  respondent 
respectively,  where  any  person  or  persons,  party  or  parties  in  the 
Court  below,  have  been  omitted  to  be  made  a  party  or  parties 
in  the  appeal  before  this  House,  and  shall  by  leave  of  the  House, 
upon  petition  or  otherwise,  be  added  as  a  party  or  parties  to  the 
said  appeal  after  the  printed  cases  in  such  appeal  shall  hare 
been  lodged. 

Standing  Obdeb  IX. 


Scotch 
appeals. — 
Certificate 
of  leave  or 
difference  of 
opinion  to 
be  signed 
by  couzisel 
on  appeals. 


Taxation  of 
costs. 


Ordered,  that  when  any  petition  of  appeal  shall  be  presented 
to  this  House  from  any  interlocutory  judgment  of  either  Divi- 
sion of  the  Lords  of  Session  in  Scotland,  the  counsel  who  shall 
sign  the  said  petition,  or  two  of  the  counsel  for  the  party  or  parties 
in  the  Court  below,  shall  sign  a  certificate  or  declaration,  stating 
either  that  leave  was  given  by  that  Division  of  the  Judges  pro- 
nouncing such  interlocutory  judgment  to  the  appellant  or  appel- 
lants to  present  such  petition  of  appeal,  or  that  there  was  a 
difference  of  opinion  amongst  the  Judges  of  the  said  Division 
pronouncing  such  interlocutory  judgment 

Standing  Obdeb  X 

Ordered,  that  in  all  cases  in  which  this  House  shall  make  any 
order  for  payment  of  costs  by  any  party  or  parties  in  any  cause 
without  specifying  the  amount,  the  Qlerk  of  the  Pariiaments  or 
Clerk  Assistant  shall,  upon  the  implication  of  either  party, 
i^point  such  person  as  he  shall  think  fit  to  tax  such  costs,  and 
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the  person  so  appointed  may  tax  and  ascertain  the  amoont  there- 
of, and  shall  report  the  same  to  the  Clerk  of  the  Parliaments  or 
Clerk  Assistant :  And  it  is  farther  ordered,  that  the  same  fees 
shall  be  demanded  from  and  paid  by  the  party  applying  for  suoh 
taxation  for  and  in  respect  thereof  as  are  now  or  shall  be  fixed  by 
Any  resolution  of  this  House  concerning  such  fees ;  and  the  said 
person  so  appointed  to  tax  such  costs  may,  if  he  thinks  fit,  either 
add  or  deduct  the  whcde  or  a  part  of  such  fees  at  the  foot  of  his 
r^>ort :  And  the  Clerk  of  the  Parliaments  or  Clerk  Assistant 
may  giro  a  certificate  of  such  costs,  expressing  the  amount  so 
repoiied  to  him  as  aforesaid  ;  and  the  amount  in  money  certified 
by  him  in  suoh  certificate  shall  be  the  sum  to  be  demanded  and 
paid  under  or  by  virtue  of  such  order  as  aforesaid  for  payment 
of  costs. 


AppEin>TX  A. 
{CtrHficeBU  of  Svffidmey  of  Suretiet,  4tc) 

Lodged  in  the  Parliament  Office  on  the  day  of 

18    . 

In  the  House  of  Lords. 

**  A.  and  others  v.  B.  and  others.^ 

In  compliance  with  Standing  Order  No.  IV.,  I  (we)  submit  the 
names  of  (full  name)  of  (address)  and  (full  name)  of  (address) 

1  ^^^^'^^P^V^'^^^'>\^  \  toenterintothe  }        ^"i^ 

\  a  fit  and  proper  substitute   )  )  recognizance  \ 

thereby  required :  and  I  (we)  certify  in  |  ™^  |  belief,  that  the  said 
(fall  name)  and  the  said  (full  name)  |  ^^  ^    [  worth  upwards 

of  I  ^  I  over  and  above  |  *^  |  just  debts. 

This  certificate  may  be  signed  by  the  country  solicitor  or  agent 
of  the  appellants. 

I  (we)  certify  that  a  copy  of  the  above  certificate  and  two  clear 
days'  notice  of  the  intention  to  lodse  the  same  in  the  Parliament 
Office  has  been  served  on  the  solicitors  or  agents  of  the  respon- 
dents. 

To  be  signed  by  the  London  solicitor  or  agent  of  the  appel- 
lants. 


Appendix  B. 

iIHreeUon»  for  Binding  Printed  Cotes  for  the  use  cf  the 
Law  Lorde,) 

1.  Ten  copies  bound  in  puiple  doth :  two  of  the  ten  to  be 
interleaved,  as  regards  the  cases  only. 

2.  Short  title  of  cause  on  the  back. 

3.  Label  on  side,  stating  short  title  of  cause  and  contents  of 
the  vdnme  thus : — 

**  A.  and  others  v.  B.  and  others." 
Printed  copy  of  the  appeal. 
Appellant's  case. 
Respondent  B/s  case. 
Respondent  C.'s  case.    - 
Appendix. 
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4.  The  volume  to  be  indented,  and  the  names  of  the  parties 
written  on  the  indentations  to  their  respective  cases. 

6.  References  to  the  reports  of  the  cause  in  the  Courts  below, 
or  the  words  '*  Not  reported,"  to  be  >vritten  on  the  fij-sheet. 

6.  The  bound  copies  to  be  lodged  immediately  after  the 
respondent's  cases  are  delivered  in. 

The  agents  are  requested  to  use  their  discretion  as  to  the  size 
of  the  volume,  arrangement  of  the  oases,  and  appendix.  In 
dealing  with  bulky  oases,  it  may  be  found  advisable  to  bind  the 
appendix  as  a  separate  volume,  and  also  to  divide  the  appellants* 
and  respondents  cases  into  separate  volumes. 

It  is  the  duty  of  the  appellants*  agent  to  carry  out  lAiese  dlrec* 
tions. 


Attendance 
of  certaiu 
number  of 
Lordaof 
Appeal 
required  at 
hearing  and 
determina- 
tion of 
appeals. 


Appxkdix  G. 

{Petition  for  ExUnnon  of  Time  to  Lodg%  Ctua,  dt«.) 

(To  be  engrossed  on  foolscap  paper,  and  (unless  assent  of  re- 
spondent's agent  be  obtained)  a  copy,  and  two  clear  days*  notice 
of  intention  to  present,  to  be  given  to  respondent's  agent.) 

In  the  House  of  Lords.     (Insert  short  title  of  cause. ) 

To  the  Right  Honourable  the  Lords  Spiritual  and  Temporal 
in  Parliament  assembled  : 

The  humble  petition  of  the  appellant 

Sheweth,  That  your  petitioner  presented  petition  of 

appeal  on  the  day  of  complaining  of  (insert  dates 

of  orders  or  interiocutors  complained  of). 

That  the  time  allowed  by  Standing  Order  No.  V.  ((or)  ex- 
tended bv  your  Lordships'  order  of  (state  date))  for  the  appellant 
to  lodge  his  printed  cases  and  the  appendix,  will  expire  on  the 
(state  date). 

That  your  petitioner  (set  forth  cause  of  delay). 

Your  petitioner  therefore  humbly  prays  that  vour 

Lordships  will  be  pleased  to  grant  him  (set  forth  time  requu^) 
further  time  to  lodge  his  printed  cases,  and  the  i4)pendix,  and 
set  down  the  cause  for  hearing.  And  your  petitioner  will  ever 
pray. 

Agents  for  the  appelant. 

We  consent  to  the  prayer  of  the  above  petition. 

Agents  for  the  respondent. 

6.  An  appeal  shall  not  be  heaid  and  determined  by 
the  House  of  Lords  unless  there  are  present  at  such 
heating  and  determination  not  less  than  three  of  the 
following  persons,  in  this  Act  designated  Lords  of 
Appeal ;  that  is  to  say, 

(1.)  The  Lord  Chancellor  of  Great  Britain  for  the 

time  being;  and 
(2.)    The    Lords    of    Appeal    in  Ordinary  to  be 

appointed  as  in  tlus  Act  mentioned ;  and 
(3.)  Such  Peers  of  Parliament  as  are  for  the  time 
being    holding  or  have  held  anj  of    the 
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offices  in  this  Act  described  as  high  judicial 
office& 

6t  7.  These  seotions,  which  rekte  to  the  appointment,  duties, 
salarj,  and  pension  of  Lords  of  Appeal  in  Ordinary,  are  omitted. 

8.  For  preventing  delay  in  the  administration  of  Hearinff  and 
justice,  the  House  of  Lords  may  sit  and  act  for  the  S^™ 
porpoee  of  hearing  and  determining  appeals,  and  also  ^^^ 
for  the  purpose  of  Lords  of  Appeal  in  Ordinary  taking  rogation  of 
their  seats  and  the  oaths,  during  any  prorogation  of  P»rii»™«»t- 
Parliament^  at  such  time  and  in  such  a  manner  as  may 

he  appointed  by  order  of  the  House  of  Lords  made 
during  the  preceding  session  of  Parliament;  and  all 
orders  and  proceedings  of  the  said  House  in  relation 
to  appeals  and  matters  connected  therewith  during 
such  prorogation,  shall  be  as  valid  as  if  Parliament 
had  been  then  sitting,  but  no  business  other  than  the 
hearing  and  determination  of  appeals  and  the  matters 
connected  therewith,  and  Lords  of  Appeal  in  Ordinary 
taking  their  seats  and  the  oaths  as  aforesaid,  shall  be 
transacted  by  such  House  during  such  prorogation. 

Any  ordejr  of  the  House  of  Lords  may  for  the  pur- 
poses of  this  Act  be  made  at  any  time  after  the  pass- 
ing of  this  Act. 

9.  If  on  the  occasion  of  a  dissolution  of  Parliament  Hearinfif  and 
Her  Majesty  is  graciously  pleased  to  think  that  it^^^X^* 
would  be  expedient,  with  a  view  to  prevent  delay  appeals 

in  the  administration  of  justice,  to  provide  for  the^iuSonof 
hearing  and  determination  of  appeals  during  such  p**"*^*^®***- 
dissolution,  it  shall  be  lawful  for  Her  Majesty,  by 
writing  under  her  sign  manual,  to  authorise  the 
Lords  of  Appeal,  in  the  name  of  the  House  of  Lords, 
to  hear  and  determine  appeals  during  the  dissolution 
of  Parliament,  and  for  that  purpose  to  sit  in  the 
House  of  Lords  at  such  times  as  may  be  thought  ex- 
pedient ;  and  upon  such  authority  as  aforesaid  being 
given  by  Her  Majesty,  the  Lords  of  Appeal  may, 
during  such  dissolution,  hear  and  detennine  appeals 
and  act  in  all  matters  in  relation  there'to  in  the  same 
manner  in  all  respects  as  if  their  sittings  were  a  con- 
tinuation of  the  sittings  of  the  House  of  Lords,  and 
may  in  the  name  of  the  House  of  Lords  exercise  the 
jurisdiction  of  the  House  of  Lords  accordingly. 

10.  An  appeal  shall  not  be  entertained  by  the  saving  a*  to 
Hou»e  of  Lords  without  the  consent  of  the  Attorney-  JjJ^^^y. 
General  or  other  law  officer  of  the  Crown  in  any  case  Q«nena. 
where  proceedings  in  error  or  on  appeal  could  not 
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hitherto  have  been  had  in  the  House  of  Lords  without 
the  fiat  or  consent  of  such  officer. 
Procedure         H,  After  the  commencement  of  this  Act  error  shall 
8uper8e(2^  Jiot  He  to  the  House  of  Lords,  and  an  appeal  shall  not 
»^^«''      lie  from  any  of  the  Courts  from  which  an  appeal  to 
^       ^^    the  House  of  Lords  is  given  by  this  Act,  except  in 
manner  provided  by  this  Act,  and   subject  to  such 
conditions  as  to  the  value  of  the  subject-matter  in 
dispute,  and  as  to  giving  security  for  costs,  and  as  to 
the  time  within  which  the  appeal  shall  be  brought, 
and  generally  as  to  all  matters  of  practice  and  pro- 
cedure, or  otherwise,  as  may  be  imposed  by  orders  of 
the  House  of  Lords. 

As  to  appeals  under  the  Divorce  Act,  see  Jud.  Act,  1881,  sec. 
9,  post. 

Certain  12.  Except  in  so  far  as  may  be  authorised  by  orders 

SSded^from  ^f  the  House  of  Lords,  an  appeal  shall  not  lie  to  the 
appeal         House  of  Lords  from  any  Court  in  Scotland  or  Ire- 
land in   any  case  which,   according  to  the   law   or 
practice  hitherto  in  use,  could  not  have  been  reviewed 
by  that  House,  either  in  error  or  on  appeal 

13.  Repealed  by  46  ft  47  Vict.  c.  39. 

Amendment  qfActt. 

14.  This  sectioD,  which  relates  to  the  constitution  of  the 
Judicial  Committee  of  the  Privy  Council,  and  to  the  appointment 
of  assessors  in  ecclesiastical  cases,  is  omitted. 

Amend-  15.  "Whereas   it  is  expedient  to  amend  the  consti- 

mentofthe  tution  of  her  Majesty's  Court  of  Appeal  in  manner 
coSrt"?      hereinafter  mentioned : 

Act8*topSa-  ^  addition  to  the  number  of  ordinary  Judges  of 
tiontoHer  the  Court  of  Appeal  authorised  to  be  appointed  by 
cou?ttf"  "The  Supreme  Court  of  Judicature  Act,  1875,"  Her 
AppeaL  Majesty  may  appoint  three  additional  ordinary  Judges 
of  that  Court. 

•  •  •  •  •  • 

Every  additional  ordinary  Judge  of  the  said  Court 
of  Appeal  appointed  in  pursuance  of  this  Act  shall  be 
subject  to  the  provisions  of  sections  twenty-nine  and 
thirty-seven  of  "  The  Supreme  Court  of  Judicature 
Act,  1873,"  and  shall  be  under  an  obligation  to  go 
circuits  and  to  act  as  Commissioner  under  commis- 
sions of  assize  or  other  commissions  authorised  to  be 
issued  in  pursuance  of  the  said  Act,  in  the  same  manner 
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in  ftU  Teepects  as  if  he  were  a  Judge  of  the  High  Court 
of  Justice. 

By  geciion  3  of  the  Judicature  Act,  ISSl^pod,  the  number  of 
the  Lords  Justices  is  henceforth  to  be  fiva  liie  omitted  portions 
of  this  section  relate  to  the  appointment  and  salary  of  the  Lords 
Justices  of  Appeal 

This  section  is  amended  by  46  &  47  Vict  a  39. 

16.  Orders  for  constituting  and  holding  Divisional  Orden  in 
Courts  of  the  Court  of  Appeal,  and  for  regulating  the  "ndlwtS 
sittings  of  the  Court  of  Appeal,  and  of  the  Divisional  business 
Courts  of  Appeal,  may  be  made,  and  when  made,  in  iia^^« 
like  manner  rescinded  or  altered,  by  the  President  of  9**"J1?' 
the   Court  of  Appeal,  with  the  concurrence   of  the    '*****^ 
ordinary  Judges  of  the  Court  of  Appeal,  or  any  three 

of  them. 
This  section  is  printed  as  amended  by  46  &  47  Vict.  c.  39. 

17.  On  and  after  the  first  day  of  December,  one  iiMuistions 
thousand  eight  hundred  and  seventy-six,  every  action  JJ^J^Jj^i^ 
and  proceeding  in  the  High  Court  of  Justice,  and  all  ckmrt  of 
business  arising  out  of  the  same,  except  as  hereinafter  ^^^nS^ 
provided,  shall,  so  far  as  is  practicable  and  convenient,  &;*£*•  °'^ 
be  heard,  determined,  and  disposed  of  before  a  single  ^  ^^ 
Judge,  and  all  proceedings  in  an  action  subsequent  to 

the  hearing  or  trial,  and  down  to  and  including  the 
final  judgment,  or  order,  except  as  aforesaid,  and 
always  excepting  any  proceedings  on  appeal  in  the 
Court  of  Appeal,  shall,  so  far  as  is  practicable  and  con- 
venient, be  had  and  taken  before  the  Judge  before 
whom  the  trial  or  hearing  of  the  cause  took  place: 
Provided  nevertheless,  that  Divisional  Courts  of  the 
High  Court  of  Justice  may  be  held  for  the  transaction 
of  any  business  which  may  for  the  time  being  be 
ordered  by  Rules  of  Court  to  be  heard  by  a  Divisional 
Court;  and  any  such  Divisional  Court  when  held 
shall  be  constituted  of  two  Judges  of  the  Court  and 
no  more,  unless  the  President  of  the  Division  to  which 
such  Divisional  Court  belongs,  with  the  concurrence 
of  the  other  Judges  of  such  Division,  or  a  mtgority 
thereof,  is  of  opinion  that  such  Divisional  Court 
should  be  constituted  of  a  greater  number  of  Judges 
than  two,  in  which  case  such  Court  may  be  constituted 
of  such  number  of  Judges  as  the  President,  with  such 
concurrence  as  aforesaid,  may  think  expedient ;  never- 
theless the  decision  of  a  Divisional  Court  shall  not  be 
invalidated  by  reason  of  such  Court  being  constituted 
of  a  greater  number  than  two  Judges ;  and 

p 
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Roles  of  Gourt  for  carrying  into  effect  the  enact- 
ments contained  in  this  section  shall  be  made  on  or 
before  the  first  day  of  December,  one  thousand  eight 
hundred  and  seventy-six,  and  may  be  afterwards 
altered,  and  all  Rules  of  Court  to  be  made  after  the 
passing  of  this  Act,  whether  made  tinder  "The 
Supreme  Court  of  Judicature  Act,  1875,"  or  this  Act, 
shall  be  made  by  the  following  persons,  and  all  such 
Rules  of  Court  shall  be  laid  before  each  House  of 
Parliament  within  such  time  and  subject  to  be  annulled 
in  such  manner  as  is  jirovided  by  "  "nie  Supreme  Court 
of  Judicature  Act,  1875." 

This  section  was  amended  by  46  &  47  Vict  a  39,  and  Jud. 
Act,  1884,  8.  4,  poiL 

The  laft  paragraph  must  be  read  in  oonjnnctkm  with  seo. 
19,  Jud.  Act,  1881,  which  exphuns  who  are  designated  by  the 
expression  '*  following  persons." 

IB.  Power  in  certain  events  to  fill  vacancies  occasioned  in 
High  Court  of  Justice  by  removal  of  Judges  to  Court  of  AppeaL 

Attendance       19.  Where  a  Judge  of  the  High  Court  of  Justice 

Hi^h*^SSrt  ^^      ^^  requested  to  attend  as  an  additional  Judge 

of  jastic^"(mat  the  sittings  of  the  Court  of  Appeal  under  section 

^^[      four  of  "The   Supreme    Court  of   Judicature  Act^ 

1873,"  such  Judge  shall,  although  the  period  has 

expiiHsd  during  which  his  attendance  was  requested, 

attend  the  sittings  of  the  Court  of  Appeal  for   the 

purpose  of  giving  judgment  or  otherwise  in  relation 

to  any  case  which  may  have  been  heard  by  the  Court 

of  Appeal  during  his  a^ttendance  on  the  Court  of 

AppeaL 

Amend-  20.  Where  by  Act  of  Parliament  it  is  provided  that 

juScatwre  the  decision  of  any  Court  or  Judge  the  jurisdiction  of 
aSSSiSft^  which  Court  or  Judge  is  transferred  to  the  High 
H^Court  Court  of  Justice  is  to  be  final,  an  appeal  shall  not  lie 
^irtSa  ^  ^  ^^  ^^y  s^^^  <^*^®  ^^^  ^^®  decision  of  the  High  Court 

of  Justice,  or  of  any  Judge  thereof,  to  Her  Majesty's 

Court  of  AppeaL 

The  scope  of  this  section  is  limited  to  those  cases  where  the 
dedsion  is  declared  final  l>yAct  of  Parliament  {Barton  v.  Tit- 
marthf  49  L.  J.  573.  A).  Thus  an  appeal  lies  from  the  decision 
of  the  Divisional  Court  on  an  application  for  a  prohibition  to  a 
County  Court  {Ibid.).  From  an  order  of  a  Divisional  Court  upon 
an  interlocutory  matter  arising  in  an  election  petition  {Harmon 
v.  Park,  6  Q.  B.  D.  323.  A,  see  now  sec.  14,  Jud  Act,  1881, 
post):  Where  a  Judge  at  Chambers  referred  an  interpleader 
summons  to  a  Divisional  Court  which  decided  the  caae  without 
directing  an  interpleader  issue,  it  was  held  that  no  appeal  would 
Ue  {Turner  v  Bi'idgett,  9  Q.  B.  D.  55.  A). 
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This  section  does  not  apply  to  the  Inferior  Coorts  mentioned 
in  aeo.  45  of  the  Act  of  1873  {Ortuh  v.  Turner,  3  £x.  D.  303.  A, 
sea  45  of  Act  of  1873,  ante,  note). 

2L  Bepealed  by  46  k  47  Yict  o.  89. 

22.  A  district  registrar  of  the  Supreme  Court  of  Appoint- 
Judicature  may  from  time  to  time,  but  in  each  case  SJI^^y'by 
with  the  approval  of  the  Lord  Chancellor  and  subject  district 
to  such  regulations  as  the  Lord  Chancellor  may  from  "fif*"*"*^ 
time  to  time  make,  appoint  a  deputy,  and  all  acts 
authorised  or  required  to  be  done  by,  to,  or  before  a 
district  registrar  may  be  done  by,  to,  or  before  any 
deputy  so  appointed:   Provided  always,  that  in  no 

case  such  appointment  shall  be  made  for  a  period 
exceeding  three  months.  This  section  shall  come 
into  force  at  the  time  of  the  passing  of  this  Act. 

23.  This  section,  which  relates  to  the  appointment  of  Yioe- 
Admiral,  Judge,  and  officers  of  Vice-Admiralty  has  been 
omitted. 

Repeal  and  Definitions, 

24.  Repealed  by  46  &  47  Vict  c.  39. 

26.  In  this  Act,  if  not  inconsistent  with  the  con-  DeflniUont : 
text,  the  following  expressions  have    the    meaning 
hereinafter  respectively  assigned  to  them;  that  is  to 

say, 

" High  judicial  office"  means  any  of  the  following  "high  judi- 
offices;  thatistosay,  didoffioe:- 

The  office  of  Lord  ChanceUor  of  Great  Britain  or 
Ireland,  or  of  paid  Judge  of  the  Judicial  Com- 
mittee of  the  Privy  Council,  or  of  Judge  of  one 
of  Her  Majesty's  Superior  Courts  of  Great  Britain 
and  Ireland : 

"Superior  Courts  of  Great  Britain  and  Ireland"  "•^P^rf?' 
means  and  includes — 

As  to  England,  Her  Majesty's  High  Court  of  Justice 
and  Her  Majesty's  Court  of  Appeal,  and  the 
Superior  Courts  of  Law  and  Equity  in  England, 
as  they  existed  befoie  the  constitution  of  Her 

■   Majesty's  High  Court  of  Justice ;  and 

Ab  to  Ireland,  the  Superior  Courts  of  Law  and 
Equity  at  Duhlin ;  and 

As  to  Scotland,  the  Court  of  Session : 

"  Error"  includes  a  writ  of  error  or  any  proceedings  •« error." 
in  or  by  way  of  error. 


JUDICATUEE  ACT,  1877. 


40  &  41  Vict.  c.  9. 

This  Act  authorised  Her  Majesty  to  appoint  an 
additional  Judge  and  regulated  his  position.  It 
also  gave  a  definition  of  puisne  Judge  and  fixed 
the  titles  of  the  Lords  Justices  of  Appeal  and 
Justices  of  the  High  Court,  by  section  4. 


JUDICATUEE  ACT,  1878. 


41  &  42  Vict.  35. 

Substituted  1st  January,  1880,  for  1st  January, 
1877,  in  sec.  34  of  the  Act  of  1875. 


JUDICATUEE  ACT,  1879. 


42  &  43  Vict.  c.  7a 

This  Act  is  to  be  construed  as  one  with  the  Acts 
of  1873, 1874,  and  1877,  and  may  be  cited  together 
as  Supreme  Ck)urt  of  Judicature  Acts,  1873  to  1879. 
It  regulates  the  offices  and  officers  of  the  Boyal 
Courts  of  Justice. 


SUPREME  COURT  OF  JUDICATURE 
,     ACT,  1881. 


[44  &  45  Vict.  c.  68. 

An  Act  to  amend  the  Supreme  Court  of  Judica- 
ture Acts ;  and  for  other  purposes. 

[27th  August,  1881.] 

Whereas  it  is  expedient  to  amend  the  constitution  of 
Her  Majesty's  Court  of  Appeal,  and  to  make  further 
provision  concerning  the  Supreme  Court  of  Judicature 
and  the  officers  thereof,  and  such  other  matters  as  are 
hereinafter  mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority 
of  the  same,  as  follows : 

L  This  Act  may  be  cited  as  "  The  Supreme  Court  Short  uue. 
of  Judicature  Act,  1881.'* 

2.  Master  of  the  Rolls  to  be  Judge  of  Appeal  only,  and  to  be 
liable  to  go  drcnit. 

3.  The  vacancy  now  existing  among  the  ordinary  Existing 
Judges  of  the  said  Court  of  Appeal  shall  not  be  filled  SSS^^f  ** 
up,  and  the  number  of  ordinary  Judges  of  that  Court  ^PP®^,?**} 

if  n  i_i-xi-i-/!  .^"-0  tobe  filled 

shall  henceforth  be  five.  up. 

4.  President  of  Probate  Division  to  be  an  ex-officio  Judge  of 
Court  of  Appeal   As  to  his  preoedenoe,  see  Jud.  Act,  18S4,  s.  3. 

5.  New  Judge  of  High  Court  instead  of  Master  of  the  Rolls. 

6.  This  section  provides  for  the  appointment  of  a  Judge 
under  the  Jud.  Act^  1877,  if  required. 

7.  This  section  provides  for  the  transfer  of  the  staff  of  the 
Master  of  the  Bolls. 


88  Act  of  1881,  «8.  8-10. 

Tide  of  8.  And  whereas  it  is  expedient  to  amend  section 

40^4ivict  ^^'^  ^^  *^®  Supreme  Court  of  Judicature  Act>  1877  : 
c.  9.  Be  it  enacted  that  the  exception  of  Presidents  of 

Divisions  from  the  enactment  that  the  Judges  of  the 
High  Court  of  Justice  shall  be  styled  Justices  of  the 
High  Court  shall  not  apply  to  any  Judge  to  be  here- 
after appointed  who  may  be  or  become  President  of 
the  Probate,  Divorce,  and  Admiralty  Division  of  the 
High  Court  of  Justice. 


Appeaia  9«  All  appeals  which,  under  section  fifty-five  of  the 

undeT^  Act  of  the  twentieth  and  twenty-first  years  of  Her 
^***^  present  Majesty,  chapter  eighty-five,  or  under  any 
other  Act,  might  be  brought  to  the  full  court  estab- 
lished by  the  said  first-mentioned  Act,  shall  hence- 
forth be  brought  to  Her  Majesty's  Court  of  Appeal 
and  not  to  the  said  full  Court. 

The  decision  of  the  Court  of  Appeal  on  any  question 
arising  under  the  Acts  relating  to  divorce  and  matri- 
monial causes,  or  to  the  declaration  of  legitimacy, 
shall  be  final,  except  where  the  decision  either  is  upon 
the  grant  or  refusal  of  a  decree  on  a  petition  for  dis- 
solution or  nullity  of  marriage,  or  for  a  declaration  of 
legitimacy,  or  is  upon  a  question  of  law  on  which  the 
Court  of  Appeal  gives  leave  to  appeal ;  and,  save  as 
aforesaid,  no  appeal  shall  lie  to  the  House  of  Lords 
under  the  said  Acts. 
89  A  40  Vict.  Subject  to  any  order  made  by  the  House  of  Lords, 
"^  **•  in   accordance  with  the  Appellate  Jurisdiction  Act, 

1876,  every  appeal  to  the  House  of  Lords  against  any 
such  decision  shall  be  brought  within  one  month  after 
the  decision  appealed  against  is  pronounced  by  the 
Court  of  Appeal  if  the  House  of  Lords  is  then  sitting, 
or,  if  not,  within  fourteen  days  after  the  House  of 
Lords  next  sits. 

This  section,  so  far  as  is  conswtent  with  the  tenor 
thereof,  shall  be  construed  as  one  with  the  said  Acts. 

An  appeal  in  a  divoroe  matter  will  not  He  direct  from  the 
Probate  Division  of  the  High  Ck>art  to  the  House  of  Lords 
{PUavtT  V.  Cleaver,  9  App.  Gas.  631), 

An  to  appeal  10.  No  appeal  from  an  order  absolute  for  dissolu- 
dScreesnisi  *^^^  °^  nullity  of  marriage  shall  henceforth  lie  in 
for  diasoiu-  favour  of  any  party  who,  having  had  time  and  oppor- 
nuSity  of  tunity  to  appeal  from  the  decree  nisi  on  which  such 
inarriage.  order  may  be  founded,  shall  not  have  appealed  there- 
from* 
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11.  A  Judge  who  was  not  present  and  acting  as  a  QuaUfloa- 
member  of  a  Divisional  Court  of  the  High  Court  of  judgeLtosit 
Justice,  at  the  time  when  any  decision  which  may  o**  »pp«*^ 
be  appealed  from  was  made,  or  at  the  argument  of  the 

case  decided,  shall  not,  for  the  purposes  of  the  fourth 
section  of  the  Supreme  Court  of  Judicature  Act,  1875, 
be  deemed  to  be,  or  to  have  been,  a  member  of  such 
Divisional  Court. 

12.  In   any   case   of  urgency   arising  during  the  in  cmms  of 
absence  from  illness  or  any  other   cause   or  during  2^„J» 
any  Tacancy  in  the  office  of  any  Judge  of  the  High  Ju<ig«  may 

/^_.#xi.«x  1  J.X  ofBclato  for 

Court  of  Justice  to  whom  any  cause  or  matter  may  another, 
liave  been  according  to  the  course  of  the  said  Court 
or  of  any  Division  thereof  specially  assigned,  it  shall 
be  lawful  for  any  other  Judge  of  the  said  Court,  who 
may  consent  so  to  do,  to  hear  and  dispose  of  any 
application  for  an  injunction  or  other  interlocutory  order 
for  or  on  behalf  of  the  Judge  so  absent,  or  in  the  place 
of  the  Judge  whose  office  may  have  so  become  vacant. 

This  section  must  be  read  in  oon junction  with  sees.  5  &  6  Jud. 
Act,  1884. 

13.  This  section  provides  for  the  selection  of  Judges  from  the 
Queen's  Bench  Division  for  trial  of  election  petitions. 

14.  The  jurisdiction  of  the  High  Court  of  Justice  Juriadiotion 
to  decide  questions  of  law,  upon  appeal  or  otherwise,  ^oSf  to 
under  the  Act  of  the  sixth  and  seventh  years  of  Her  registration 
Majesty,  chapter  eighteen,  the  County  Voters  Regis- ^J^*^^*'^ 
tration  Act,  1865,  the  Parliamentary  Electicms  Act,  28  A29Vict^ 
1868,  the  Corrupt  Practices  (Municipal  Elections)  Si  &*82Vict. 
Act,  1872,  the  Parliamentary  and  Municipal  Regis-  Ji^aovict 
tration  Act,  1878,  or  any  of  the  said  Acts,  or  any  Act  c  eo. 
amending  the  same  respectively,  shall  henceforth  be*^^*^^^*" 
final  and  conclusive,  unless  in  any  case  it  shall  seem 

fit  to  the  said  High  Court  to  give  special  leave  to 
appeal  therefrom  to  Her  Majesty's  Court  of  Appeal, 
whose  decision  in  such  case  shall  be  final  and  con- 
clusive. 

16.  The  jurisdiction  and  authority  in  relation  to  Quorum  to 
questions  of  law  arising  in  criminal  trials,  which,  under  cSSiiSa 
section  forty-sevei^  of  the  Supreme  Court  of  Judicature  AppoaL 
Act,  1873,  is  now  vested  in  the  Judges  of  the  High 
Court  of  Justice,  may  be  exercised  by  any  five  or  more 
of  such  Judges,  notwithstanding  the  abolition  of  the 
offices  of  Lord  Chief  Justice  of  the  Common  Pleas 
and  Lord  Chief  Baron  of  the  Exchequer:  Provided 
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that  the  Lord  Chief  Justice  of  England  shall  always 
be  one  of  such  Judges,  unless,  by  writing  under  his 
hand  or  by  the  certificate  in  writing  of  his  medical 
attendant,  it  shall  appear  that  he  is  prevented,  by 
illness  or  otherwise,  from  being  present  at  any  Court 
duly  appointed  to  be  held  for  the  purpose  aforesaid,  in 
which  case  the  presence  of  the  said  Lord  Chief  Justice 
at  such  Court  shall  not  be  necessary. 

16, 17.  These  sections  provide  for  the  nomination  of  sheriflb, 
and  the  presentation,  kc,  of  the  Lord  Mayor  of  London, 

As  to  fixing      18.  The  power  of  making  general  orders  for  fixing 

c^S**^    the  times  of  holding  sessions  of  the  Central  Criminal 

criminia      Court  established  by  the  Act  of  the  fourth  and  fifth 

^****^         years  of  King  William  the  Fourth,  chapter  thirty-six, 

which  by  section  fifteen  of  that  Act  was  given  to  any 

eight  or  more  of  the  Judges  of  the  Superior  Courts  of 

Westminster,  may  henceforth  be  exercised  from  time 

to  time  by  any  four  or  more  of  the  Judges  of  Her 

Majesty's  High  Court  of  Justice. 

Poy®' to  19,  The  power  of  making  Rules  of  Court,  conferred 

under  ^  by  sectiou  seventeen  of  the  Appellate  Jurisdiction 
J^w*^^****  ^^^^  1876,  upon  the  several  Judges  therein  mentioned, 
shall  henceforth  be  vested  in  and  exercised  by  any  five 
or  more  of  the  following  persons,  of  whom  the  Lord 
Chancellor  shall  be  one ;  namely,  the  Lord  Chancellor, 
the  Lord  Chief  Justice  of  England,  the  Master  of  the 
Rolls,  the  President  of  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice,  and 
four  other  Judges  of  the  Supreme  Court  of  Judicature 
to  be  from  time  to  time  appointed  for  the  purpose  by 
the  Lord  Chancellor  in  writing  under  his  hand,  such 
appointment  to  continue  for  such  time  as  shall  be 
specified  therein. 

20.  This  section  deals  with  salaries,  kc. 

Notice  of  21.  The  word  **  officer"  in  this  Act  shall  not  in- 

IffiSSrS*  *°  ^^^^®  ^^®  °^^®  ^^  *^y  ^^^^^  o^  ^^®  Supreme  Court  of 
Supreme      Judicature. 

Court. 

The  remainder  of  this  section  deals  with  notice  of  vacancies 
in  any  office  of  the  Supreme  Court 

Appoint-  22.  And  whereas   by  the   Judicature  Acts,   1873, 

dUMci       1^75,  and  1877,  and  the  Supreme  Court  of  Judicature 
42^4SVict  (^^^®™)  -^^^  l^*^^'  ^^   provision  is  made  for  the 
c.  78.      ^    appointment  of  district  registrars  of  the  High  Court 
of  Justice  other  than  persons  holding  or  having  held 
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the  offices  in  section  sixty  of  the  Supreme  Court  of 
Judicature  Act,  1873,  and  section  thirteen  of  the 
Supreme  Court  of  Judicature  Act,  1875,  respectively, 
mentioned:  Be  it  enacted,  that  if  on  any  vacancy  in 
the  office  of  district  registrar  under  the  said  Acts,  or 
upon  the  appointment  by  any  Order  in  Council  to  be 
hereafter  made  of  any  new  district  within  wliich  there 
shall  be  a  district  r^istrar  (unless  by  such  Order  in 
Council  it  shall  be  otherwise  directed),  it  shall  appear 
to  the  X^rd  Chancellor,  with  the  concurrence  of  the 
Treasury,  that  from  the  nature  and  amount  of  the 
business  to  be  transacted  by  such  district  registrar  it 
is  expedient  that  such  office  should  be  conferred  upon 
a  person  not  so  qualified  as  aforesaid,  it  shall  be  lawful 
for  the  Lord  Chancellor,  with  the  concurrence  of  the 
Treasury,  to  appoint  to  such  office  any  solicitor  of  the 
Supreme  Court  of  Judicature  of  not  less  than  five 
years'  standing. 

A  district  registrar  shall  not,  either  by  himself  or 
his  partner,  be  directly  or  indirectly  engaged  as  solici- 
tor or  agent  for  a  party  to  any  proceeding  whatsoever 
in  the  district  registry  of  which  he  is  registrar. 

23.  This  section  deals  with  appointments  to  keep  order,  fta, 
in  Boyal  Gonrts  of  Justice. 

24.  The  powers  which  by  an  Act  passed  in  the  Powers  as  to 
session  of  the  sixth  and  seventh  years  of  Her  present  y*^^  vSL 
Majesty,  intituled   *'  An   Act  for  consolidating  and  o.  78. 
amendmg  several  of  the  Laws  relating  to  Attomies 

and  Solicitors  practising  in  England  and  Wales,"  and 
by  section  fourteen  of  the  Supreme  Court  of  Judica- 
ture Act,  1876,  and  by  the  Solicitors  Act,  1860,  and  23  &m  Vict, 
by  the  Solicitors  Act,  1877,  and  by  any  Act  amend- Jo'^4ivict. 
ing  the  said  Acts  respectively,  are  vested  in  the  «•  W-  * 
Master  of  the  Rolls  jointly  with  the  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench,  the  Lord 
Chief  Justice  of  the  Court  of  Common  Pleas,  and  the 
Lord  Chief  Baron  of  the  Court  of  Exchequer,  or 
with  any  of  them,  or  jointly  with  the  Presidents  of 
the  Queen's  Bench,  Common  Pleas,  and  Exchequer 
Divisions  of  the  High  Court,  or  with  any  of  them, 
shall  henceforth  be  vested  in  the  Master  of  the  EoUs, 
with  the  concurrence  of  the  Lord  Chancellor  and  the 
Lord  Chief  Justice  of  England,  or  (in  case  of  differ- 
ence) of  one  of  them,  and  anything  required  by  the 
said  Acts  to  be  done  to  or  before  the  said  Lord 
Chief  Justices  and  Lord  Chief  Baron,  or  the  said 
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Presidents  joinily  with  the  Master  of  the  Bolls,  may 
be  done  to  or  before  the  Master  of  the  Rolls,  the 
Lord  Chancellor,  and  the  Lord  Chief  Justice  of 
England 

Provision  may  be  made  by  the  Master  of  the  Bolls, 
'  with  the  concurrence  of  the  Lord  Chancellor  and  the 
Lord  Chief  Justice  of  England,  or  (in  case  of  differ- 
ence) of  one  of  them,  for  the  care  and  custody  of  the 
Roll  of  Solicitors  after  the  abolition  of  the  office  of 
Clerk  of  the  Petty  Bag. 

ChiefJustioe      26.  Where  by  any  statute  any  power  is  given  to 
to  have*"^   °^  ^^^  ^^*  ^  required  or  authorised  to  be  done  by  the 
powere  of     Lord  Chief  Justice  of  the  Common  Pleas  and  the  Lord 
Salimo^  Chief  Baron  of  the  Exchequer,  or  either  of  them,  either 
ch1*f  b"^     solely  or  jointly  with  the  Lord  Chief  Justice  of  the 
of  the  *^'^  Queen's  Bench  or  the  Lord  Chief  Justice  of  England, 
Exchequer,  q^^j  either  with  or  without  the  Lord  Chancellor  or 
any  Judge,  officer,  or  person,  such  power  may  hence- 
forth be  exercised   and  such   act  done  by  the  Lord 
Chief  Justice  of  England ;  and  where  by  any  statute 
the   concurrence  of   the  Lord  Chief  Justice  of  the 
Common   Pleas  and  the  Lord   Cliief   Baron   of  the 
Exchequer,  or  either  of  them,   is   required  for  the 
exercise  of  any  power,  or  the  performance  of  any  act, 
it  shall  be  sufficient  henceforth  that  the  Lord  Chief 
Justice  of  England  shall  concur  therein. 

26.  The  Lord  Chief  Justice  uow  appoints  or  removes  com- 
missioners for  acknowledgments  by  married  women. 

Powers  to  27.  And  whereas  it  is  expedient  that  the  jurisdic- 
S?^®"ti^  tion  of  County  Courts  should  be  exercised  as  far  as 
ot^a^iy^  conveniently  may  be  in  a  manner  similar  to  that  of 
Courts.  ^y^Q  High  Coui't  in  the  like  cases,  and  doubts  have 
arisen  as  to  the  extent  of  the  powers  of  making  rules 
and  orders  for  regulating  the  practice  of  County  Courts 
contained  in  the  Act  of  the  nineteenth  and  twentieth 
years  of  Her  present  Majesty,  chapter  one  hundred  and 
eight,  which  doubts  it  is  expedient  to  remove :  Be  it 
enacted,  that  the  power  of  making  rules  and  orders  for 
regulating  the  practice  of  County  Courts  contained  in 
section  thirty-two  of  the  said  last-mentioned  Act  shall 
be  deemed  to  extend  to  all  matters  of  procedure  or 
practice,  or  relating  to  or  concerning  ^e  effect  or 
operation  in  law  of  any  procedure  or  practice,  in  any 
cases  within  the  cognizance  of  County  Courts,  as  to 
which  rules  of  Court  have  been  or  might  lawfully  be 
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made  by  or  under  the  provisions  of  the  Judicature 
Acts,  1873  and  1875,  and  the  Appellate  Jurisdiction 
Act,  1876,  for  cases  within  the  cognizance  of  Her 
Majesty's  High  Court  of  Justice ;  and  any  rules  here- 
tofore made  under  the  provisions  of  the  said  first-men- 
tioned Act,  in  the  manner  and  with  the  concurrence 
thereby  required,  as  to  any  such  matters  as  aforesaid, 
shall  be  deemed  to  be  and  to  have  been  to  all  intents 
and  purposes  valid  and  effectual  in  law. 

See  also  Jud.  Act,  1884,  sees.  28  and  24. 


SUPREME  COURT  OF  JUDICATURE 
(FUNDS,  &c.)  ACT,  1883. 


46  &  47  Vict.  c.  29. 

An  Act  to  consolidate  the  Accounting  Depart- 
ments of  the  Supreme  Court  of  Judicature, 
and  for  other  purposes. 

[20th  August,  1883.] 

Whsrsas  it  is  expedient  that  there  should  be  but 

one  accounting  department  for  the  Supreme  Court  of 

Judicature  and  all  the  Courts  and  Divisions  thereof, 

and  it  is  further  expedient  to  amend  certain  provisions 

of  the  Chancery  Funds  Act^  1872,  and  to  provide  for  86  As«vioh 

facilitating  the  business  of  the  said  department :  c  44.  s.  10. 

Be  it  enacted  bj  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  From  and  after  the  commencement  of  this  Act  Pay  office  of 
there  shall  be  one  accounting  department  for  the  ^^^^*'^®*"* 
Supreme  Court  of  Judicature. 

2.  All  securities  and  money  at  the  time  of  the  com-  Funds  in 
mencement  of  this  Act  vested  in  the  Paymaster-Gene-  SJ^^ 
lalin  pursuance  of  the  Chancery  Funds  Act,  1872,  and 

all  securities  and  money  at  any  time  after  the  commence- 
ment of  this  Act  transferred  or  paid  into  or  deposited 
in  Court,  to  the  credit  of  any  cause,  matter,  or  account, 
in  the  Chancery  Division  of  the  High  Court  of  Justice, 
shall  be  vested  in  Her  Majesty's  Paymaster-General 
for  and  on  behalf  of  the  Supreme  Court  of  Judicature, 
and  shall  continue  to  be  and  be  subject  to  all  the 
provisions  of  the  Chancery  Funds  Act,  1872,  and  to  35  &  soviet 
the  rules  heretofore  made  and  now  in  force  under  that  ®-  **•  ■•  ^•- 
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Act,  subject  to  such  alterations  therein  and  to  such  other 
and  f urtiier  rules  as  shall  from  time  to  time  be  made  as 
thereby  provided. 
Funds  In  3.  (o.)  The  Lord  Chancellor,  with  the  concurrence 
ridiS^^*  of  the  Treasury,  may  at  any  time  after  the  passing  of 
this  Act  direct  that  all  moneys  in  Court,  or  to  be 
hereafter  paid  into  Court  in  any  other  Division 
of  the  High  Court  of  Justice,  and  all  securities 
in  Court  placed  or  to  be  placed  to  the  credit  of  any 
cause,  matter,  or  account,  in  any  such  Division,  shall 
be  transferred,  or  paid,  or  placed  (as  the  case  may  be) 
to  the  account  or  credit  of  the  Paymaster-Genend  for 
and  on  behalf  of  the  Supreme  Court  of  Judicature. 

(b,)  All  moneys  and  securities  transferred,  paid,  or 
placed  to  the  said  account  or  credit  of  the  Paymaster- 
General  under  this  section  shall  be  held  by  the  Pay- 
master-General for  the  time  being  in  trust  to  attend  the 
orders  of  the  Court  in  regard  thereto,  and  subject  to 
rules  to  be  made  under  this  Act 

(r.)  The  Consolidated  Fund  shall  be  liable  to  make 
good  to  the  suitors  of  the  Court  the  moneys  and 
securities  so  transferred,  paid,  or  placed  to  the  account 
or  credit  of  the  Paymaster-Genersd. 

Power  to  4.  (1)  The  Lord  Chancellor,  with  the  concurrence 
make  ruiee.  ^f  ^^^  Treasury,  may  from  time  to  time  make  rules  for 
giving  effect  to  the  provisions  of  the  last  preceding 
section,  and  for  regulating  the  manner  in  which,  subject 
to  the  orders  of  the  Court,  the  said  moneys  and  securities 
shall  be  dealt  with  by  the  Paymaster-General,  and  may 
'  at  any  time  revoke  or  alter  any  such  rules. 

(2.)  The  Treasury  shall  cause  to  be  kept  by  the 
Paymaster-General  such  books  and  accounts,  and  in 
such  form  and  manner,  as  they  may  from  time  to  time 
direct,  for  the  purpose  of  duly  recording  the  transactions 
under  the  last  preceding  section ;  and  the  accounts  kept 
by  the  Paymaster-General  in  respect  of  such  transac- 
tions shall  be  audited  by  the  Comptroller  and  Auditor- 
General  in  the  manner  and  subject  to  the  conditions 
prescribed  in  section  twenty  of  the  Chancery  Funds 
Act,  1872. 

For  the  Sapreme  Goort  Funds  Rules,  1884,  see  note  to  Order 
XXIL  12,  pott. 

VftUdftyof       6.  All  acts  done  by  the  Paymaster-General  with 

Scf^uiwi-  reference  to  money  and  securities  in  Court  (whether 

wuoroiee  guch  money  and  securities  be  paid,  transferred,   or 

delivered  into  Court  under  this  Act  or  under  the  pro- 
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visions  of  the  Chancery  Funds  Act,  1372),  pursuant  to 

and  in  accordance  with  the  provisions  of  any  general 

rules  of  the  Supreme  Court  of  Judicature  made  under 

the  provisions  of  the  Supreme  Court  of  Judicature  Act,  ss  A89  Vict 

1875,  and  Acts  amending  the  same,  shall  be  as  valid  ^  ^^' 

and  effectual  as  if  they  had  been  done  in  pursuance  of 

an  order  of  the  High  Court  of  Justice  or  of  the  Court 

of  Appeal 

6.  If  under  any  rules  made  by  the  Lord  Chancellor  Remitunoes 
with  the  concurrence  of  the  Treasury,  or  any  regulations  ^^  ^^***" 

of  the  Treasury,  the  Paymaster-General  be  authorised  to 
make  payments  of  money  to  persons  entitled  thereto 
upon  their  request  by  transmitting  by  post  to  such 
persons  crossed  cheques  or  other  documents  intended 
to  enable  such  persons  to  obtain  payment  of  the  sums 
expressed  therein,  the  posting  of  a  letter  containing 
such  cheque  or  document  and  addressed  to  any  such 
person  entitled  thereto  at  the  address  given  by  him  in 
his  request,  shall,  as  respects  the  liability  of  the  Pay- 
master-Greneral  and  of  the  Consolidated  Fund  respec- 
tively, be  equivalent  to  the  delivery  of  such  cheque  or 
document  to  such  person  himself. 

7.  Any  rules  made  by  the  Lord  Chancellor  with  the  Amend- 
concurrence  of  the  Treasury  under  the  provisions  of  &  scVicu^c. 
the  Chancery  Funds  Act,  1872,  or  this  Act,  may  deter-  **.  ■•  lo. 
mine  what  evidence  of  an  order  of  the  High  Court  of 
Justice  or  Court  of  Appeal,  and  of  the  directions  con- 
tained in  such  order,  shall  be  necessary  or  sufficient,  or 
necessary  and  sufficient  to  authorise  the  Governor  and 
Company  of  the  Bank  of  England  or  any  other  person 

to  transfer  on  sale  or  otherwise,  or  to  deliver  out,  any 
securities  or  other  things  standing  in  the  books  of  or 
deposited  with  such  bank  or  person  to  the  credit  or 
account  of  the  said  Paymaster-General  for  the  time 
being  under  this  or  the  aforesaid  Act;  and  such  securities 
or  things  shall  be  transferred  or  delivered  out  accord- 
ingly, on  behalf  of  the  Paymaster-General,  by  some 
officer  of  such  bank  or  person,  anything  in  section  ten 
of  the  Chancery  Funds  Act,  1872,  to  the  contrary  there- 
of notwithstanding, 

8.  This  Act  may  be  cited  as  the  Supreme  Court  of  Short  title. 
Judicature  (Funds,  &c.)  Act,  1883. 


SUPREME  COURT  OF  JUDICATURE 
ACT,  1884 


47  &  48  Vict.  c.  61. 

An  Act  to  amend  the  Supreme  Court  of  Judica- 
ture Acts,  and  for  other  purposes. 

[14th  August,  1884.] 

Whessas  it  is  expedient  to  make  further  provision 
concerning  the  Supreme  Court  of  Judicature,  and  the 
officers  thereof,  and  such  other  matters  as  are  herein- 
after mentioned 

Be  it  enacted  by  the  Queen's  most  Excellent  Migesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

1.  This  Act  may  be  cited  as  the  Supreme  Court  of  short  title. 
Judicature  Act,  1884 ;  and  this  Act,  together  with  the 
Supreme  Court  of  Judicature  Acts,  1873  to  1879,  and 

the  Supreme  Court  of  Judicature  Act,  1881,  may  be 
cited  as  the  Supreme  Court  of  Judicature  Acts,  1873 
to  1884. 

2.  This  Act  shall  come  into  operation  on  the  twenty-  Commence- 
fourth  day  of  October  one  thousand  eight  hundred  ™*°*^^*^ 
aud  eighty-four,  which  day  is  in  this  Act  referred  to 

as  the  commencement  of  this  Act. 

3.  The  President  for  the  time  being  of  the  Probate,  preoedmce 
Divorce,  and  Admiralty  Division  of  the  High  Court  of  ^{  pj^^^"* 
Justice  shall  have  rank  and  precedence  in  the  Couit  &c,  Divi- 
of  Appeal  next  after  all  ordinary  Judges  of  that  Court  ^^^' 
appointed  before  the  time  at  which  he  shall  have  be- 
come an  ex  officio  member  thereof. 
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Amendment     4  A  Divisional  Court  of  the  Queen's  Bench  Division 

vi^  *  JJ  ^  of  the  High  Court  of  Justice  may  at  any  time  be  con- 

17.     '    *    stituted  of  more  than  two  Judges  if  the  President  of 

the  said  Division,  with  the  concurrence  of  not  less  than 

two  other  Judges  thereof,  shall  be  of  opinion  that  it 

is  expedient  so  to  constitute  the  same. 

6.  Upon  the  request  of  the  Lord  Chancellor,  it  shall 
be  lawful  for  any  Judge  of  any  Division  of  the  High 
Court,  who  may  consent  so  to  do,  to  sit  and  act  for 
or  on  behalf  of  any  other  Judge  of  the  High  Court 
absent  from  illness  or  any  other  cause,  or  in  the  place 
of  any  Judge  whose  office  has  become  vacant,  or  as 
an  additional  Judge  of  any  Division  for  the  purpose  of 
hearing  any  causes  or  matters  which  may  be  assigned 
to  him  by  the  Lord  Chancellor,  or  any .  applications 
therein ;  and  while  so  sitting  and  acting  any  such 
Judge  shall  have  all  the  power  and  authority  which 
such  other  Judge  would  have  had,  or  which  ordinarily 
belong  to  a  Judge  of  such  Division,  as  the  case  may  be. 
Provided  that  no  such  additional  Judge  shall  sit  and 
act  in  any  Division,  except  with  the  concurrence  of  the 
respective  Presidents  of  the  Division  to  which  such 
Judge  belongs,  and  of  the  Division  in  which  he  may 
have  been  requested  to  sit  and  act  as  additional  Judge ; 
and  the  assignment  to  such  Judge  of  any  causes  or 
matters,  depending  in  the  Division  in  which  he  shall 
so  sit  and  act,  shall  likewise  not  be  made  except  with 
the  concurrence  of  the  President  of  such  last-mentioned 
Division. 

In  addition  to  this  and  the  following  section,  sec.  51,  Jud. 
Act,  1878,  and  sec.  18,  Jud.  Act,  1881,  also  contain  provisions 
for  the  temporaiy  absence  of  a  Judge. 

6.  Any  proceeding  in  any  cause  or  matter  assigned 
to  any  Judge  of  the  High  Court  of  Justice,  may  at  any 
time,  upon  the  request  and  on  behalf  of  such  Judge, 
be  heard  and  disposed  of  by  any  other  Judge  of  the 
same  Division,  who  may  be  willing  to  hear  and  dispose 
of  the  same  without  any  transfer,  provided  that,  if  any 
party  to  such  proceeding  shall  object  to  the  same  being 
so  heard  and  disposed  of,  the  same  shall  not  be  so  heard 
and  disposed  of  without  the  concurrence  of  the  Lord 
Chancellor,  to  be  signified  by  an  order  in  writing  under 
his  hand. 

38  A 14  vid;.      7.  Judges  of  County  Courts  shall  have  every  qualifi- 
tendid^     cation  conferred  on  Her  Majesty's  Counsel  learned  in 
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the  law  by  the  Act  of  tike  thirteenth  and  fourteenth  County 
Victoria,  chapter  twenty-five.  Sdges. 

8.  The  provisions  of  section  forty-five  of  the  Supreme  appmOs 
Court  of  Judicature  Act,  1873,  as  to  certain  appeals  ^gj^^ 
therein  mentioned,  shall  extend  and  apply  to  all  appeals  se  &  37  Vkt 
brought  after  the  commencement  of  this  Act  from  any  ^  ^ 
award  or  certificate  of  a  referee  or  arbitrator  when 
there  has  been  a  compulsory  reference  to  arbitration  in 
any  cause  or  matter  in  the  Queen's  Bench  Division  of 
the  High  Court  of  Justice. 

9«  In  any  cause  or  matter  (other  than  a  criminal  Judge  mar 
proceeding  by  the  Crown)  now  pending  or  hereafter  jp^^^oSfij^J 
eoQunenced  before  the  High  Court  of  Justice  or  Court  Referee  in 
of  Appeal,  in  which  all  parties  who  are  under  no  dis-  Sioe!^ . 
al»Hty  conaent  thereto,  the  Court  or  a  Judge  may  at 
any  time,  on  such  terms  as  may  be  thought  proper, 
order  the  whole  cause  or  matter  to  be  tried  before  an 
Ofiioial  Seferee,  who  shall  have  power  to  direct    in 
what  manner  the  judgment  of  the  Court  shall  be 
entered,  and  to  exercise  the  same  discretion  as  to  costs 
as  the  Court  or  Judge  could  have  ex^cised. 

10«  In  all  cases  in  which  the  Court  or  a  Judge  may,  cmum 
under  sections  three,  six,  or  twelve  of  the  Common  Jj^jj^ 
Law  Procedure  Act,  1854,   direct  any  matter  to  be  to  arbitrator 
ascertained  by  a  Master  or  referred  to  an  arbitrator,  or  foj^to^ 
to  an  officer  of  the  Court,  or  appoint  an  arbitrator,  such  ^.^'"^ 
Court  or  Judge  may  direct  such  matter  to  be  ascertained     '*''*** 
by  or  referred  to  an  Official  Referee,  who  shall  in  that 
case  perform  all  such  duties  and  exercise  all  such  powers 
as  would  have  been  performed  or  could  have  been 
exercised  by  such  Master,  arbitrator,  or  officer. 

11.  Whenever  the  parties  to  any  deed  or  instru-  parties 
ment  in  writing,  made  or  executed  after  the  commence-  ^n7<5r** 
ment  of  this  Act,  or  any  of  them,  shall  agree  that  any  reference 
existing  or  future  difference  between  them,  or  any  of  offi^^*^"^  *** 
them,  shall  be  referred  to  an  Official  Referee,  it  shall  Referee, 
be  the  duty  of  any  one  of  the  Official  Referees  to  whom 
application  shall  be  made  for  the  purpose,  subject  to 
any  order  which  may  be  made  by  the  Court  or  a  Judge 
for  the  transfer  of  the  matter  to   any  other   Official 
Referee,   or  otherwise,   to  hear  and  determine  any 
difference  so  agreed  to  be  referred,  and  every  such 
agreement  shall  be  deemed  to  be  an  agreement  to  refer 
to  arUtration  within  the  meaning  of  sections  eleven 
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and  seventeen  of  the  Common  Law  Procedure  Act| 
1854. 

SftTing  M         12.  Nothing  in  this  Act  shall  interfere  with  any 
M^ito«L    ^^dsting  provisions  as  to  any  proceedings  before  district 
registrars. 

Summary         13.  The  provisions  of  section  sixteen  of  the  Act 

un^fo?^**"*  eighteen  and  nineteen  Victoria,  chapter  one  hundred 

ig&^irvict.  *^^  thirty-four,  shall  extend  to  all  applications  under 

c.  iM,  8.  i«.  any  Act  of  Parliament  heretofore  passed,  or  hereafter 

to  be  passed,  under  or  by  virtue  of  which  the  High 

Court  of  Justice,  or  any  Judge  thereof,  is  empowered 

to  make  orders  in  respect  of  trust  funds,  or  any  other 

matters,  upon  petition  presented,  or  motion  made,  in  a 

summary  way. 

The  16ih  leotioii  here  referred  to,  enabled  generml  orders  to  be 
framed  directing  the  businees,  which  the  Coort  wm  empowered 
to  dispose  of  in  a  summary  way,  to  be  disposed  of  at  Chambers. 

BzeeuUon        14.  Where  any  person  neglects  or  refuses  to  comply 
roenuby     ^^  *  judgment  or  order  directing  him  to  execute  any 
order  of  the  conveyance,  contract,  or  other  document,  or  to  endorse 
^^^         any  negotiable  instrument,  the  Court  may  on  such 
terms  and  conditions  (if  any)  as  may  be  just,  order 
that  such   conveyance,  contract,  or  other  document 
shall  be  executed,  or  that  such  negotiable  instrument 
shall  be  indorsed  by  such  person  as  the  Court  may 
nominate  for  that  purpose ;  and  in  such  case  the  con- 
veyance, contract,  document,  or  instrument  so  executed 
or  indorsed  shall  operate  and  be  for  all  purposes  avail- 
able as  if  it  had  been  executed  or  indorsed  by  the 
person  originally  directed  to  execute  or  indorse  it. 

0*10  war-  15.  Proceedings  in  quo  warranto  shall  be  deemed 

^^^'         to  be  civil  proceedings  whether  for  purposes  of  appeal 
or  otherwise. 

Amendment  16.  Section  One  of  the  Act  seventeen  and  eighteen 
^i^*iJ^,  Victoria,  chapter  thirty-four,  entitled,  "An  Act  to 
1-  enable  Courts  of  Law  in  England,  Ireland,  and  Scot- 

land to  issue  process  to  compel  the  attendance  of 
witnesses  out  of  their  jurisdiction,  and  to  give  effect 
to  the  service  of  such  process  in  any  part  of  the  United 
Kingdom,"  is  hereby  amended  so  as  to  authorise  and 
empower  a  Judge  of  the  High  Court  to  make  orders  as 
therein  mentioned  as  well  when  the  Court  is  sitting  as 
at  any  other  time. 

The  Act  above  referred  to,  provides  that  the  snbpcena  shall 
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ittue  in  a  special  form,  that  there  shall  be  a  statement  made  at 
the  foot  that  it  is  issued  by  the  special  order  of  the  Court  or 
Jndge,  that  the  witness  miSking  default  may  be  punished  by  the 
Courts  of  the  country  in  which  the  process  is  served,  that  no 
person  is  to  be  punished  if  sufficient  money  has  not  been 
tendered  for  expenses ;  but  nothing  in  the  Act  is  to  a£feot 
the  power  of  any  Court  to  issue  a  commission  for  examination 
of  witnesses  out  of  the  jurisdiction,  nor  to  a£fect  the  admissi- 
bility of  the  eyidence  of  any  witness  out  of  the  jurisdiction  being 
received  as  heretofore. 

17.  If  it  shall  appear  to  the  Court  or  a  Judge  that  Power  to 
any  proceeding  now  pending  or  hereafter  commenced  tefpieidw 
in  the  High  Court  of  Justice  hy  way  of  interpleader,  gJ^SJSj^^ 
in  which  the  amount  or  value  of  the  matter  in  dispute  court '^  ^' 
does  not  exceed  the  sum  of  five  hundred  pounds  (being 

the  limit  of  the  equitable  jurisdiction  given  to  County 

Courts  by  the  County  Courts  Act,  1865),  may  be  more  28  a  » Vict.. 

conveniently  tried  and  determined  in  a  County  Court,  ^  ^ 

the  Court  or  Judge  may  at  any  time  order  the  transfer 

thereof  to  any  County  Cour^  in  which  an  action  or 

proceeding  might  have  been  brought  by  any  one  or 

more  of  Uie  parties  to  such  interpleader  against  the 

others  or  other  of  them,  if  there  had  been  a  trust  to  be 

executed  concerning  the  matter  in  question ;  and  every 

such  order  shall  have  the  same  effect  as  if  it  had  been 

for  the  transfer  of  a  suit  or  proceeding  under  section 

eight  of  the  County  Courts  Act,  1867 ;  and  the  County  soft  si  vict. 

Court  shall  have  jurisdiction  and  authority  to  proceed  ^  ^^^ 

therein,  as  may  be  prescribed  by  any  County  Court 

rules  for  the  time  being  in  force. 

For  sea  8  of  the  County  Court  Act,  1867,  see  p.  47,  ante* 

18.  The  jurisdiction  of  an  Inferior  Court  in  cases  jurisdieUon 
of  counterclaim  under  sections  eighty-nine  and  ninety  cLurts^' 
of  the  Supreme  Court  of  Judicature  Act,  1873,  shall  «2J°*«'" 
not  be  excluded  by  reason  (1)  that  any  such  counter-  s«^vict 
claim  involves  matter  not  within  the  local  jurisdiction  ^  ^* 

of  such  Inferior  Courts  but  within  the  jurisdiction  of 
any  other  Inferior  Court  in  England ;  or  (2)  that, 
where  the  counterclaim  involves  more  than  one  cause 
of  action,  as  to  each  of  which  the  defendant  might  have 
maintained  a  separate  action,  each  such  cause  of  action 
being  within  the  jurisdiction  of  the  Courts  the  aggre- 
gate amount  of  the  counterclaim  exceeds  the  jurisdic- 
tion of  the  Court ;  or  (3)  that  the  counterclaim  is  for 
an  amount  of  money  exceeding  the  jurisdiction  of  the 
Court,  provided  that  the  plaintiff  does  not  object  in 
writing  within  such  time  as  may  be  prescribed  by  any 
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rules,  to  the  Coiiit  giving  relief  exceeding  that  which 
the  Court  would  have  had  jurisdiction  to  administer 
prior  to  the  commencement  of  this  Act.  In  any  case 
where  the  counterclaim  involves  matter  bejond  the 
jurisdiction  of  the  Court,  notwithstanding  the  pro- 
visions of  this  section,  the  Court  may,  on  such  terms 
(if  any)  as  the  Court  may  think  just,  either  adjourn 
the  hearing  of  the  case,  or  stay  execution  on  the  judg- 
ment, for  such  time  as  may  be  necessary  to  enable  any 
party  to  apply  to  remove  the  proceedings  into  the  High 
Court  of  Justice  or  to  enable  the  defendant  to  prosecute 
in  a  Court  of  competent  jurisdiction  an  action  for  the 
purpose  of  establishing  his  counterclaim;  and  in  default 
of  any  snch  application  being  made,  or  action  brought, 
the  Court  shal^  after  the  expiration  of  the  time  limited, 
have  jurisdiction  to  hear  and  determine  the  whole 
matter  in  controversy,  to  the  same  extent  as  if  all 
parties  had  consented  thereto. 

19.  Fatroiuge  umder  42  k  i%  Vict  a  78. 

20.  Civil  Senrioe  certificates  for  officen 
!  k  48  Vict.  c.  78. 

SL  Circuit  officers,  86  k  87  Vict.  c.  66, 

22,  Abdition  of  offices  of  sworn  der 
hanoery. 

^"  k^rS         ^'  '^^®  power  to  make  rules  conferred  by  section 
"^  *  seventeen  of  the  Supreme  Court  of  Judicature  Act, 

1875,  and  enactments  amending  the  same,  shall  be 
deemed  to  include  the  power  to  make  rules  for  regula- 
ting the  procedure  on  appeals  from  Inferior  Courts  to 
the  High  Court. 

Hulas  for  24.  Where  by  virtue  of  any  Statute  or  Charter  or 
Cwiutfc'  otherwise  powers  of  making  rules  and  orders  for  re- 
gulating the  procedure  or  practice  of  or  the  costs  or 
fees  in  any  Inferior  Court  of  civil  jurisdiction  are 
given  to  or  have  been  exercised  by  the  Judge  of  any 
such  Court  or  any  other  person,  either  solely  or  jointly 
with  any  other  person,  and  either  with  or  without  the 
ooncurr^ice  of  any  Judge  of  Her  Majesty's  Supreme 
Court  of  Judicature  or  any  other  person,  any  rules  or 
orders  made  after  the  commencement  of  this  Act  by 
virtue  of  any  such  powers  as  aforesaid  i^all  be  subject 
to  the  concurrence  of  the  authority  for  the  time  being 
empowered  to  make  rules  for  the  Supreme  Court :  pro- 
vided that  the  same  authority  may  alter  or  annul  any 


20.  Civil  Sendee  certificates  for  officers  of  Sapreme  Court, 
42  k  48  Vict.  c.  78. 


22,  Abdition  of  offices  of  sworn  clerks  to  examiners  in 
Chancery. 
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existing  rule  or  order  as  to  the  matters  aforesaid  in  any 
such  Court,  if  after  communication  with  the  Judge 
or  other  person  by  whom  such  rule  or  order  was  made 
it  shall  think  fit  to  do  so,  subject,  where  such  rule  has 
been  made  with  the  concurrence  of  any  Judge  of  the 
Supreme  Court  existing  at  the  commencement  6f  this 
Act,  to  the  consent  of  such  Judge. 


EULES  OF  THE  SUPREME  COUET, 

1883. 


The  following  Orders  and  Rules  may  be  cited 
as  "  The  Rules  of  the  Supreme  Court,  1883 ; " 
they  shall  come  into  operation  on  the  twenty- 
fourth  day  of  October,  1883,  and  shall  also  apply, 
so  far  as  may  be  practicable  (unless  otherwise 
expressly  provided),  to  all  proceedings  taken  on 
or  after  that  day  in  all  causes  and  matters  then 
pending. 

The  Orders  and  Rules  mentioned  in  Appendix 
0.  hereto  are  hereby  annulled,  aAd  the  following 
Orders  and  Rules  shall  stand  in  lieu  thereof. 


[Note. — WJiere  no  otJier  providon  is  made  by  the  Act 
or  these  Rules  the  present  procedure  and  practice 
remain  in  force  (Order  LXXIL  2).] 


ORDER  L 
Form  and  Commbnoembnt  of  Action* 

This  Order  corresponds  with  Order  I.  of  the  previous  Rules 
—the  prinoipftl  alteration  is  that  the  subject  of  inteix^eader  is 
remitted  to  Order  LVII. 

1.  All  actions  which,  previously  to  the  commence-  /.  i. 
ment  of  the  Principal  Act,  were  commenced  by  writ  j^cti<"^»^^t 
in  the  Superior  Courts  of  Common  Law  at  West- 
minster, or  in  the  Court  of  Common  Pleas  at  Lan- 
caster, or  in  the  Court  of  Pleas  at  Durham,  and  all 
suits  which,  previously  to  the  commencement  of  the 
Principal  Act,  were  commenced  by  bill  or  information 
in  the  High  Court  of  Chancery,  or  by  a  cause  in  rem 
or  in  personam  in  the  High  Court  of  Admiralty,  or 
by  citation  or  otherwise  in  the  Court  of  Probate,  shall 
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be  instituted  in  the  High  Court  of  Justice  by  a  pro- 
ceeding to  be  called  an  action. 

**  Action  "  ii  defined  in  sec.  100,  Jnd.  Act,  1878,  ante. 

(a.)  Criminal  Proceedings. 

(b.)  Proceedings  on  the  Crown  side  of  the  Q.  B.  D. 

(d)  Proceedings  on  the  Revenue  side  of  the  Q.  R  D.,  and 

(cL)  Proceedings  for  Divorce,  and  other  Matrimonial  Causes, 
are  exoopted  from  these  rules,  8av«  as  afterwards  appears  by 
Order  lXyni.,po8L 

Divorce  and  Matrimonial  Causes  are  regulated  by  rules  of 
that  Division,  26th  Dec.,  1805. 

/.  2.  2.  All  other  proceedings  in,  and  applications  to,  the 

w^BgT*  ^^^^  Court  may,  subject  to  these  rules,  be  taken  and 
made  in  the  same  manner  as  they  would  have  been 
taken  and  made  in  any  Court  in  which  any  proceeding 
or  application  of  the  lake  kind  could  have  been  tak^i 
or  made  if  the  Acts  had  not  been  passed. 

Order  LIL  2  has  considerably  restricted  the  cases  io  which 
it  was  proper  to  move  for  a  rule  nisi. 


ORDER  IL 

"Writ  op  Summons  and  Procedure,  &c. 

There  is  no  substantial  difference  between  this  and  the  previous 
Order  IL 

^^•.*-  1.  Every  action  in  the  High  Court  shall  be  com- 

commonced  menced  by  a  writ  of  summons,  which  shall  be  indorsed 
by  writ  ^jth  a  Statement  of  the  nature  of  the  claim  made,  or 
of  the  relief  or  remedy  required  in  the  action,  and 
which  shall  specify  the  Division  of  the  High  Court 
to  which  it  is  intended  that  the  action  should  be 
assigned. 

When  an  action  is  shown  to  be  vexations,  and  an  abuse  of 
the  process  of  the  Court,  it  will  be  stayed  {Dawkins  v.  Prince 
Edward  of  Saxe- Weimar,  1  Q.  B.  D.  499).  In  Edmunds  y. 
Attorney'Qeneral  (47  Ii.  J.  Ch.  S45.  A),  such  an  order  was  made 
on  adjourned  summons. 

As  to  assignment  of  actions  to  the  Chancery  Division,  see  sec. 
84,  Jud.  Act,  1873,  and  note. 

Order  III.  treats  of  Indorsements  of  claim. 

Forms  of  writ  and  indorsements  wiU  be  found  in  ATO>endiic  A., 
Parts  L  and  IIL 

JUj/tdations  a»  to  proceedings  in  the  Chattcery  Division  tf»  the 
name  of  the  Attomejf-Gmend,  at  the  instance  of  Jidatars, 

In  the  case  of  any  application  to  Her  Majesty's  Attorney- 
General  for  his  authority  to  commence  in  his  name,  at  the  in- 
stance of  )t  Relator,  an  action  in  the  High  Court  of  Justice, 
Chancery  Division,  the  following  regulations  wiU  be  reauired  to 
be  observed,  and,  so  far  as  they  are  prospective,  the  authority  of 
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the  Attoniej-GeDeral  to  vae  his  name  for  the  purpose  of  the 
proposed  proceeding  will  be  gi?en  on  the  conmtion  tfast  the 
Mune  shall  be  observed. 

It  is  required  that  the  Statement  of  Claim,  aiid  all  amend- 
ments thereof,  shall  be  signed  by  the  Attomey-Gteneral 

The  copy  of  l^e  writ  left  with  the  Attorney-General  for.  his 
signatiue  shall  be  accompanied  by  the  pn^KMed  Statement  of 
Chum,  which  the  Attorney-General,  if  he  shall  allow  the  action, 
will  also  sign  and  retnm  to  the  Relator's  soHdtor,  to  be  delivered 
or  filed  as  provided  by  the  Jndicatore  Acts,  1878  and  1875. 

There  sbaU  also  be  left  with  the  Attomey-Gkneral  a  second 
copy  of  the  writ,  with  a  copy  of  the  Statement  of  Claim  appended 
thereto,  on  which  there  shall  be  written  a  Certificate  of  Counsel 
to  the  following  effect : — **  I  certify  that  this  Writ  and  Statement 
ol  Claim  are  proper  for  the  allowanqe  of  Her  Majesty's  Attorney- 
General ;  dated,  Jtc"  This  oopy  will  be  retained  by  the  Attorney- 
General 

The  papers  shall  be  accompanied  by  a  certificate  of  a  solidtor 
presenting  the  same  for  allowance,  that  the  proposed  Relator  is 
a  proper  person  to  be  Relator,  and  that  he  is  competent  to  answer 
the  costs  of  the  proposed  action. 

If  any  amendment  of  the  Statement  of  Claim  shall  at  any  time 
become  necessary,  the  proposed  amended  Statement  of  Claim, 
and  a  copy  thereof,  showing  tlie  proposed  amendment,  shall  be 
left  with  the  Attorney-General  On  such  copy  there  shall  be 
written  a  Certificate  ojf  Counsel  that  the  proposed  amendment 
is  proper  for  the  allowance  of  the  Attomey-G^neraL 

If  the  Attoriiey-General  shall  approve  the  amendment,  the 
amended  Statement  of  Claim  will  be  signed  by  him,  and  returned 
to  the  Relator's  solicitor,  to  be  delivered  or  filed  as  may  be  re- 
OTired.  The  oopy  so  certified  will  be  retained  by  the  Attorney- 
General. 

It  seems  further  to  be  the  practice  that  in  an  information 
where  there  is  no  Relator,  the  Attomey-Greneral's  signature  on 
the  writ  is  not  required. 

2.  Any  costs  occasioned  by  the  use  of  any  forms  of  ^^^^^' 
\rrit8,    and   of  indorsements   thereon,  other  or  more 
prolix  than  the  forms  hereinafter  prescribed,  shall  be 
borne  by  the  party  using  the  same,  unless  the  Court 

or  a  Judge  shall  otherwise  direct 

Prolixity  in  the  use  of  forms  other  than  those  prescribed  is 
dealt  with  by  Order  LXV.  27  (20). 

3.  The  writ  of  summons  for  the  commencement  of  //.  3. 
an  action  shall,  except  in  the  cases  in  which  any  ^®™  ^' 
dififerent  form  is  hereinafter   provided,  be  in  one  of 

the  Forms  Nos.  1,  2,  3,  and  4,  in  Appendix  A,  Part  L, 
with  such  variations  as  circumstances  may  require. 

4.  No  writ  of  summons  for  service  out  of  the  juris-      //  4. 
diction,  or  of  which  notice  is  to  be  given  out  of  the  ©f  jmisdic* 
jurisdiction,  shall  be  issued  without  the  leave  of  the  t*o°- 
Court  pr  a  Judge. 
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Sach  leave  is  not  within  the  jnrisdiotion  of  a  Master  or  a 
District  Registrar  (Orders  LIV.  126.,  XXXV.  6). 

In  the  Chancery  Division  it  is  not  now  the  practice  to  apply 
to  the  Judge  in  Court  for  orders  of  this  kind.  The  practice  is 
that  applications  for  leave  to  issue  and  leave  to  serve  are  made 
in  Chambers,  either  separately  or  simultaneously.  When  they 
are  made  separately,  a  copy  of  the  writ  is,  in  the  first  instance, 
brought  to  the  Chief  Cleric  of  the  Judge  with  whose  name  it  is 
to  be  marked  (the  writ  is  now  marked  by  the  proper  officer. 
Order  V.  9),  and  a  verbal  statement  is  made  to  him  of  the  nature 
of  the  action,  whereupon,  unless  the  case  is  one  which  requires 
to  be  brought  under  the  personal  consideration  of  the  Ju^ge,  a 
course  which  is  adopted  in  all  but  vezy  plain  cases,  the  Chief 
Clerk  indorses  on  the  copy  of  the  writ  the  leave  to  issue  it,  and 
then  the  subsequent  order,  giving  leave  to  serve  the  writ  thus 
issued,  is  made  upon  affidavit,  intituled  in  the  action.  If  the 
applications  are  made  simultaneously,  the  application  for  leave 
to  8erve  is  supported  by  affidavit  intituled  in  the  matter  of  the 
intended  action  (per  Hall,  V.C,  in  Stigand  v.  Stigandt  19  Ch. 
D.  460,  Order  XL  4).  In  the  case  of  Young  v.  Bras$ey,  1  Ch. 
D.  277,  Hall,  V.C,  held  that  the  order  should  provide  for  the 
service  of  interrogatories,  if  necessary,  and  also  for  the  issuing 
of  an  injunction,  if  it  should  be  applied  for  ex  parte. 

The  plaintiff  may  proceed,  and  sign  judgment  in  default  of 
appearance  (Bacon  v.  Turner,  3  Ch.  D.  276).  The  decision  of 
the  Judge,  as  to  whether  the  service  out  of  the  jurisdiction  should 
be  allowed,  is  the  subject  of  an  appeal ;  but  the  question  cannot 
be  raised  by  statement  of  defence  {Preston  v.  Lamont,  1  Ex*  D. 
361).  If  the  defendant  be  a  foreigner,  resident  out  of  the  juris- 
diction, notice  of  the  writ,  and  not  the  writ  itself,  should  be 
served  upon  him  {Beddington  v.  Beddington,  1  P.  D.  426 ; 
Padley  v.  Camphauten,  48  L.  J.  Ch.  364  ;  Order  XI.  6). 


II.  5. 
Form  of. 


6.  A  writ  of  summons  to  be  served  out  of  the  juris- 
diction, or  of  which  notice  is  to  be  given  out  of  the 
jurisdiction,  shall  be  in  one  of  the  Forms  Nos.  5,  6,  7 
and  8,  in  Appendix  A,  Part  I.,  with  such  variations 
as  circumstances  may  require.  Such  notice  shall  be 
in  one  of  the  Forms  Nos.  9  and  10  in  the  same  Part, 
with  such  variations  as  circumstances  may  require. 

//.6a,  g,  No  writ   shall  hereafter    be   issued   under  the 

nndS-mu    Summary  Procedure  on  Bills  of  Exchange  Act,  1855 
AcfibSr."^  (18  &  19  Vict,  c  67). 

'  //  7a.  '^'  *^^®  ^'^^  ^^  summons  in  every  Admiralty  action 

Admiralty    in  rem  shall  be  in  one  of  the  Forms  Nos.  11  and  12 
Acuon.        .j^  Appendix  A,  Part  I.,  with  such  variations  as  cir- 
cumstances may  require. 

//.  8.  8.  Every  writ  of  summons,  and  also  (unless  by  any 

S«t©.***^      statute  or  by  these  Rules  it  is  otherwise  provided) 

every  other  writ,  shall  bear  date  on  the  day  on  which 

the  same  shall  be  issued,  and  shall  be  tested  in  the 

name  of  the  Lord  Chancellor,  or,  if  the  oflSice.  prLord- 
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Chancellor  shall  be  vacant,  in  the  name  of  the  Lord 
Chief  jf^pfinonf  KngkncL 

The  Ooart  will  take  cognizance  of  the  fact  that  the  writ  has 
been  issued  later  in  the  day  than  the  cause  of  action  accrued 
(Clarke  V.  BratUaugh,  8  Q.  B.  D.  68.  A).  A  mere  clerical  error 
will  not  be  fatal  to  its  vaUdity  {Wewm  y,  SUdker,  47  L.  T.  444). 


^ 


ORDER  III. 
Indorsements  of  Gladc 

A  few  alterations  of  some  importance  haye  been  made  in  this 
Order.  The  amendment  of  the  indorsement  is  relegated  to 
Order  XXYIII  1.  It  will  be  noted  that  **  The  indorsement  of 
claim  shall  be,  &c"  not  ''may  be,"  as  heretofore.  Special 
indorsements  haye  been  more  clearly  defined,  and  actions  for 
the  reooyery  of  land  included  therein. 

1.  The  indorsement  of  claim  shall  be  made  on  every     ///.  i. 
writ  of  summons  before  it  is  issued.  Before  iwu©. 

2.  In  the  indorsement  required  by  Order  IL  Rule  1,    ';//.  2. 

it  shall  not  be  essential  to  set  forth  the  precise  ground  ^»»*«"*»  <>'• 
of  complaint,  or  the  precise  remedy  or  relief  to  which 
the  plaintiff  considers  himself  entitled. 

Plaintiff  may  amend  the  indorsement  under  Order  XXVIIL  1, 
or  he  may  extend  his  claim  beyond  the  indorsement  under  Order 
XX  4. 

3.  The  indorsement  of  claim  shall  be  to  the  effect     ///•  s. 
of  such  of  the  Forms  in  Appendix  A,  Part  III.,  as    ^"°®'- 
shall  be  applicable  to  the  case,  or  if  none  be  found 
applicable,  then  such  other  similarly  concise  form  as 

the  nature  of  the  case  may  require. 

4.  If  the  plaintiff  sues,  or  the  defendant  or  any  of      in.  4. 
the  defendants  is  sued,  in  a  representative  capacity,  SjnwSJito- 
the  indorsement  shall  show,  in  manner  appearing  by  **^. 
such  of  the  Forms  in  Appendix  A,  Part  IIL  Sec  VIL,  '****'^  ^* 
as  shall  be  applicable  to  the  case,  or  by  any  other 
statement  to  the  like  effect,  in  what  capacity  the 
plaintiff  or  defendant  sues  or  is  sued. 

6.  In  Probate  actions  the  indorsement  shall  show      m.  5. 
whether    the    plaintiff  claims  as  creditor,   executor,  ^^^. 
administrator,  residuary  legatee,  legatee,  next  of  kin, 
heir-at-law,  devisee,  or  in  any  and  what  other  character* 
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^^«.  6.  In  all  actions  where  the  plaintiff  seeks  only  to 

^***^  recover  a  debt  or  liquidated  demand  in  money  payable 
by  the  defendant,  with  or  without  interest,  arising 
{Ay  upon  a  contract,  express  or  implied  (as,  for 
instance,  on  a  bill  of  exchange,  promissory  note,  or 
cheque,  or  other  simple  contract  debt) ;  or  (B)  on  a 
bond  or  contract  under  seal  for  payment  oialiqui- 
dated  amount  of  money;  or  (C)  on  a  statute  where 
the  sum  sought  to  be  recovered  is  a  fixed  sum  of 
money  or  in  the  nature  of  a  debt  other  than  a 
penalty;  or  (D)  on  a  guaranty,  whether  under  seal 
or  not,  where  the  claim  against  the  principal  is  in 
respect  of  a  debt  or  liquidated  demand  only ;  or  (E) 
on  a  trust ;  or  (F)  in  actions  for  the  recovery  of  land 
with  or  without  a  claim  for  rent  or  mesne  profits,  by 
a  landlord  against  a  tenant  whose  term  has  expired 
or  has  been  duly  determined  by  notice  to  quit,  or 
against  persons  claiming  under  such  tenant ;  the  writ 
of  summons  may,  at  the  option  of  the  plaintiff,  be 
specially  indorsed  with  a  statement  of  his  claim,  or  of 
the  remedy  or  relief  to  which  he  claims  to  be  entitled. 
Such  special  indorsement  shall  be  to  the  effect  of 
^ch  of  the  Forms  in  Appendix  C,  Sec.  IV.,  as  shall  be 
applicable  to  the  case. 

The  special  indoTBement  operates  as  a  Statement  of  Claim 
(Order  XX.  la). 

A  writ  speciaUy  indorsed  under  this  Rule  will  enable  the  plain- 
tiff to  sign  final  judgment  under  Order  XIII.  8,  when  the  de- 
fendant fails  to  appear,  or  under  Order  XIY.  1,  where  the 
defendant  does  appear,  but  fails  to  satisfy  the  Court  or  a  Judge 
that  he  has  a  good  defence  to  the  action  on  the  merits ;  or  to 
disclose  facts  sufficient  to  entitle  him  to  defend. 

A  claim  by  a  wife  against  her  husband  for  arrears  of  alimony 
pendente  lite  is  not  a  claim  for  debt  or  liquidated  demand  in 
money  within  the  meaning  of  this  rule  {Bailey  v.  BaiUy^  18 
Q.  B.  D.  855.  A). 

A  writ  cannot  be  specially  indorsed  in  an  action  for  possession 
against  a  tenant  who  holds  under  a  conditional  agreement  for  a 
lease,  and  who  has  broken  the  conditions  and  thereby  given  the 
plaintiff  aright  of  re-entry  (Mansergh  v.  Rimell,  W.  N.  1884,  84). 

An  action  for  possession  by  a  landlord  against  a  tenant  under 
a  forfeiture  clause  in  the  agreement,  is  not  an  action  against  a 
tenant  *' whose  term  has  expired"  {Burns  v.  Wdfford,  W.  N. 
1884.  81). 

Clause  {¥)  applies  to  the  case  of  a  mortgagor  who  has  attorned 
to  and  become  tenant  at  wiU  of  the  mortgagee,  and  has  duly 
received  notice  to  quit  (Daubuz  v.  Lavington,  18  Q.  B.  D.  847). 
A  similar  point  was  before  Matthew,  J.,  in  Chambers  in  Hobeon 
v.  Monk^  W.  N.  1884,  17,  but  the  deddon  in  Daubuz  v.  Lavktg- 
tan  was  by  a  Divisional  Court 

"  The  defendant  is  entitled  to  have  sufficient  particolars  to 
enable  him  to  satisfy  his  mind  whether  he  ought  to  pay  or  resist " 
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{Walker  v.  Hidtt,  S  Q.  B.  D.  8 ;  and  see  SmUh  y.  WiUon,  6 
C.  P.  D.  26.  A). 

If  the  plaintiff  credit  the  defendant  with  a  certain  amount  on 
the  indorsement  of  the  writ,  he  should  give  particulars  of  the 
items  {Ooddm  v.  CorUm,  6  0.  P.  D.  17.  A). 

A  special  indorsement  should  show  the  dates  and  amounts  of 
the  consignments  of  goods  delivered  at  intervals  under  a  contract 
(PcarpaiU  Frkru  y.  DvikiMon,  26  W.  R.  479). 

7.  Wherever  the  plaintiffs  claim  is  for  a  debt  or     ///.  7. 
liquidated   demand   only,   the    indorsement,    besides  ^^^tfop 
stating  the  nature  of  the  claim,  shall  state  the  amount  Costs, 
claimed  for  debt,  or  in  respect  of  such  demand,  and 
for  costs  respectively,  and  shall  further  state,  that 
upon  payment  thereof  within  four  days  after  service, 
or  in  <5ase  of  a  writ  not  for  service  within  the  juris- 
diction   within    the    time    allowed    for    appearance, 
further  proceedings  will  be  stayed.     Such  statement 
shall  be  in  the  Form  in  Appendix  A,  Part  III.  sec.  IIL 
The  defendant  may,  notwithstanding  such  payment, 
have  the  costs  taxed,  and  if  more  than  one-sixth  shall 
be-  disallowed,  the  plaintififs  solicitor  shall  pay  the 
costs  of  taxation. 

The  question  how  far  tender  of  payment  to  a  derk  in  a  solicv 
tor's  office  was  valid,  who  said  he  had  no  instructions  to  receive 
the  money,  was  recently  discussed  in  /-'tJicA  v.  Boning,  4  C.  P.  D. 
148.  It  would  seem  to  be  a  good  tender  if  the  individual  to 
whom  the  tender  is  actually  made  be  one,  who  is  either  by  the 
course  of  practice  or  by  direct  authority  from  his  principal,  autho- 
li^  to  receive  the  money  tendered,  or  one  whom  the  person 
who  makes  the  tender  has  good  reason — given  by  the  principal 
himself— to  belieye  has  authority  to  receive  it. 

The  money  must  be  paid  into  Court  to  obtain  taxation  of 
phintiff'B  costs.  But  plaintiff's  attorney  may  waive  the  four 
"AjB*  limit  by  accepting  payment  without  any  agreement  as  to 
°°^  (ffooU  y.  £amshaw,  89  L.  T.  410.  A). 

.   8.  Ju^  all  cases  in  which  the  plaintiff,  in  the  first      rrr.  s. 

^^stance,  desires  to  have  an  account  taken,  the  writ  of  ^c^junt. 
summons  shall  be  indorsed  with  a  claim  that  such 
^*<^mit  be  taken. 
See  Order  XV.  i)ort. 


ORDER  IV. 

iNDORaSMBNT   OF   AdDRBSS. 

^^  principal  alteration  in  this  Order  is,  that  its  provisions 
*^  H>plied  to  proceedings  commenced  otherwise  than  by  writ  of 
Aumxuoiia, 

!•  In  all  cases  where  a  writ  of  summons  is  issued 

H 
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JV.l. 
Of  plaintiff 
and  lolici- 
tor. 


IV.  2. 
Plaintiff 
•uin^r  in 
p«rson. 


out  of  the  Central  Office,  the  solicitor  of  a  plaintiif 
suing  by  a  solicitor  shall  indorse  upon  the  writ  and 
notice  in  lieu  of  service  of  a  writ  the  address  of  the 
plaintiff,  and  also  his  own  name  or  firm  and  place  of 
business^  and  also,  if  his  place  of  business  shall  be 
more  than  three  miles  from  the  principal  entrance  of 
the  Central  Hall  at  the  Boyal  Courts  of  Justice, 
another  proper  place,  to  be  called  his  address  for  ser- 
vice, which  shfldl  not  be  more  than  three  miles  from 
the  principal  entrance  of  the  Central  Hall  at  the 
Royal  Courts  of  Justice,  where  writs,  notices,  plead- 
ings, petitions,  orders,  summonses,  warrants,  and 
other  documents,  proceedings,  and  written  communi- 
cations may  be  left  for  him.  And  where  any  such 
solicitor  is  only  agent  of  another  solicitor,  he  shall 
add  to  his  own  name  or  firm  and  place  of  business  tlie 
name  or  firm  and  place  of  business  of  the  principal 
solicitor. 

If  a  plaintiff  sue  under  Order  XVI.  9,  on  behalf  of  himself 
and  othen,  his  addreta  is  sufficient  (LeathUy  v.  M*Amirew,  W. 
N.  1876,  269). 

As  to  address  of  defendant  appearing  in  person  or  by  solicitor, 
see  Order  XII.  10, 11 ;  and  where  the  address  is  fictitious,  Ibid. 
12.  

As  to  filing  when  no  address  given,  see  Order  LXVIL  4. 

2.  In  all  cases  where  a  writ  of  summons  is  issued 
out  of  the  Central  Office,  a  plaintiff  suing  in  person 
shall  indorse  upon  the  writ,  and  notice  in  lieu  of 
service  of  a  writ,  his  place  of  residence  and  occupation, 
and  also,  if  his  place  of  residence  shall  be  more  than 
three  miles  from  the  principal  entrance  of  the  Central 
Hall  at  the  Royal  Courts  of  Justice,  another  proper 
place,  to  be  called  his  address  for  service,  which  shall 
not  be  more  than  three  miles  from  the  principal 
entrance  of  the  Central  Hall  at  the  Royal  Courts  of 
Justice,  where  writs,  notices,  pleadings,  petitions, 
orders,  summonses,  warrants,  and  other  documentn, 
proceedings,  and  written  communications  may  be  left 
for  him. 


'/K.  8a. 
District 
Regiatry. 


3.  In  all  cases  where  a  writ  of  summons  is  issued 
out  of  a  District  Registry  the  solicitor  of  a  plaintiff 
suing  by  a  solicitor  shall  indorse  upon  the  writ,  and 
notice  in  lieu  of  service  of  a  writ^  the  address  of  the 
plaintiff,  and  his  own  name  or  firm  and  place  of  busi- 
ness, which  shall,  if  his  place  of  business  be  within 
the  district  of  the  Registry,  be  an  address  for  service, 
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and  if  vodi  place  be  not  within  the  district,  he  shall 
add  an  address  for  service  within  the  diskict,  and, 
where  the  defendant  does  not  reside  within  the  district, 
he  shall  add  a  farther  address  for  service,  which  shall 
not  be  more  than  three  miles  from  the  principal 
entrance  of  the  Central  Hall  at  the  Royal  Courts  of 
Jnstice;  and  where  the  solicitor  issuing  the  writ  is 
only  agent  of  another  solicitor,  he  shall  add  to  his 
own  name  or  firm  and  place  of  business  the  name  or 
firm  and  place  of  business  of  the  principal  solicitor. 
Where  the  plainti£f  sues  in  person,  he  shall  indorse 
upon  the  writ,  and  notice  in  lieu  of  service  of  a  writ, 
his  place  of  residence  and  occupation,  which  shall.  If 
his  place  of  residence  be  within  the  district^  be  an 
ad.diess  for  service,  and  if  such  place  be  not  within 
the  district,  he  shall  add  an  address  for  service  within 
the  district,  and,  where  the  defendant  does  not  reside 
irithin  the  district,  he  shall  add  a  further  address  for 
service,  which  shall  not  be  more  than  three  miles 
from  the  principal  entrance  of  the  Central  Hall  at  the 
Royal  Courts  of  Justice. 

Where  the  action  is  removed  from  the  District  Registry 
the  defendant  must  give  a  town  address  (Order  XXXY,  18). 

4.  In  all  cases  where  proceedings  are  commenced  Prooeedings 
otherwise  than  by  writ  of  summons,  the  preceding  "^^^  ^^ '^^^ 
Rules  of  this  Order  shall  apply  to  the  document  by 
which  such  proceedings  shall  be  originated  as  if  it 
were  a  writ  of  summons. 


OEDEE  V. 
IssuB  OF  Wbits  of  Summons. 

Two  very  important  alterations  have  been  made  in  this  Order. 
The  i^aint^  in  an  action  in  the  Chancery  Division  no  longer  has 
the  option  of  selecting  the  Judge  with  whose  name  the  action  is 
to  be  marked.  This  duty  now  devolves  on  the  officer  of  the 
Court.  Actions  in  the  Queen's  Bench  Division  are  hereafter  to 
be  assigned  to  a  particular  Master.  In  Admiralty  actions  pro- 
visions have  been  introduced  for  obtaining  a  warrant  of  arrest 
in  the  matter  of  a  counter-claim.  In  other  respects  the  Order  is 
•nbstantially  Uie  same. 

I.  Place  of  Imne. 

L  In  any  action  other  than  a  Probate  action,  the  ^^^\ 
plaintiff,  wherever  resident,  may  issue  a  writ  of  sum-  Regts^y. 
mons  out  of  any  District  Begistry. 
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F.  la. 
Central 
Office. 


F.  8. 
Where 
defendant 
out  of  dis- 
trict, place 
for  appear* 
ance  to  be 
stated. 


r.  8. 
Defendant 
within 
district. 


r.  4. 
To  a  Divi- 
aion. 


Assignment 
to  Master. 


2.  Every  writ  of  summons  not  issued  out  of  a 
District  Registry  shall  be  issued  out  of  the  Central 
Office. 

3.  In  all  cases  where  a  defendant  neither  resides 
nor  carries  on  business  within  the  district  out  of  the 
Registry  whereof  a  writ  of  summons  is  issued,  there 
shall  be  a  statement  on  the  face  of  the  writ  of  sum- 
mons that  such  defendant  may  cause  an  appearance  to 
be  entered  at  his  option  either  at  the  District  Registry 
or  at  the  Central  Office,  or  a  statement  to  the  like 
effect. 

4.  In  all  cases  where  a  defendant  resides  or  carries 
on  business  within  the  district,  and  a  writ  of  summons 
is  issued  out  of  the  District  Registry,  there  shall  be  a 
statement  on  the  face  of  the  writ  of  summons  that 
the  defendant  do  cause  an  appearance  to  be  entered 
at  the  District  Registry,  or  a  statement  to  the  like 
effect. 

II.  Assignment  of  Causes^  S^c 

6.  Subject  to  the  power  of  transfer,  every  person 
by  whom  any  cause  or  matter  may  be  commenced  in 
the  High  Court  of  Justice,  which  would  have  been 
within  the  non-exclusive  cognisance  of  the  High 
Court  of  Admiralty  if  the  Principal  Act  had  not 
passed,  shall  assign  such  cause  or  matter  to  any  one 
of  the  Divisions  of  the  said  Hif^h  Court,  including 
the  Probate,  Divorce,  and  Admiralty  Division,  as  he 
may  think  fit,  by  marking  the  document  by  which  the 
same  is  commenced  with  the  name  of  the  Division, 
and  giving  notice  thereof  to  the  proper  officer  of  the 
Court 

See  sec.  34,  Judicature  Act,  1873,  and  Memorandum  of 
Lord  Chancellor  appended  thereto. 

6.  Every  action  in  the  Queen's  Bench  Division  not 
proceeding  in  a  District  Registry  shall  be  assigned  to 
one  of  the  Masters  of  the  Supreme  Court  at  the  time 
and  in  manner  provided  by  Order  LIV.,  and  all  docu- 
ments and  proceedings  therein  shall  thereafter  be 
marked  with  the  name  of  the  Master  to  whom  the 
action  has  become  so  assigned,  and  every  application 
or  proceeding  therein  which  by  these  rules  is  to  bo 
heard  and  dealt  with  by  a  Master,  including  taxation 
of  the  costs,  shall  be  heard  and  dealt  with  by  such 
blaster. 
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7.  Where  actions    have  become  assigned .  to  the  Transfer 
Masters  under  the  provisions  of  the  last  preceding  ''^^'^* 
Eule,  it  shall  be  lawful  for  the  I/>rd  Chief  Justice  of 
England  to  transfer  all  or  any  number  of  actions  from 
any  one  Master  to  any  other  Master. 

•    8.  During  the  absence  from  illness  or  any  other  ^J^nce  of 
urgent  cause,  or  during  a  vacancy  in  the  office,  of  any       ^^' 
Master  to  whom  any  action  may  have  been  assigned, 
or  during  any  vacation,  any  other  Master  may  hear 
and  dispose  of  any  application  therein  on  behalf  or 
in  the  place  of  such  Master. 

9.  Subject  to  the  power  of  transfer,  and  to  the  How 
special  provision  contained  in  sub-section  (e)  of  this  ^i^cery 
Rule,   and  subject  also   to   the   power  of  the  Lord  Division- 
Chancellor  by  order  from  time  to  time  otherwise  to 
direct^  every  cause  or  matter  which  shall  hereafter  be 
commenced  in  the  Chasicery  Division  shall  be  assigned 
to  and  marked  with  the  name  of  one  of  the  Judges 
thereof  in  manner  hereinafter  mentioned,  and  shall  no 
longer  be  marked  with  the  name  of  such  Judge  as  the 
plaintiff  or  petitioner  may  in  his  option  think  fit : — 

(a.)  Where  the  commencement  is  by  writ,  it  shall  wntof 
be  the  duty  of  the  officer  issuing  such  writ  to  mark  ^**™™**"- 
the  same  with  the  name  of  one  of  the  Judges  of  the 
Chancery  Division,  to  whom  for  the  time  being 
Chambers  are  attached  (to  be  ascertained  in  the 
manner  now  used  in  the  distribution  of  business 
amongst  the  Conveyancing  Counsel  of  the  Court) ; 

(6.)  Where  the   commencement  is   by  originating  OriginaUng 
summons,  such  summons  shall  be  taken  out  in  the  ^"™™**'^ 
Writ  Department  of  the  Central  Office,  and  it  shall 
be  the  duty  of  the  officer  issuing  such  summons  to 
mark   the  same  with  the  name  of  one  of  the  said 
Judges,  to  be  ascertained  in  manner  aforesaid ; 
Chancery  JHvinon  Notice,  W.  N.  1884,  90. 

Solicitors  issuing  Originatiiig  Summonses  are  recommended 
to  use  the  following  Forms  as  ^  as  practicable  for  general  use 
in  Chambers.  But  the  officers  of  this  Department  cannot  be 
responsible  for  any  alterations  which  may  be  required  by  the 
Chief  Clerk  in  any  particular  case. 

ADMINISTRATION  SUMMONSES 

Are  to  be  entitled 

**  In  the  Matter  of  the  Estate  of  A  B.,  deceased.** 

C D PlcUntiff. 

E F Defendant, 

N.B.— 7* Am  lUgulation  is  to  apply  to  Svmmonsei  under  Order 
55,  Rule  111.,  fur  detemuning particular  QuiCstumt  tcith  regard  to 
anEtkUe. 
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Notice  of 
Motion. 


FeUtion. 


ORIGINATING  SUMMONSES. 

In  fell  OMes  where  an  Originating  Summons  is  taken  out  under 
the  afuthority  of  an  Act  d  Parluiment,  or  the  Rules  of  tiie 
Supreme  Court,  the  Summons  must  be  entitled  in  a  substantial 
matter  (at  ihefirgt  tkU\  and  also  in  the  matter  of  the  particular 
Act,  as  well  as  any  general  Act  applicable  (such  as  the  Lands 
Clauses  Consolidation  Act,  1845|  or  the  Copyhold  Acts). 

(1.)  If  it  be  a  RaQway  or  other  Local  Act,  and  under  its  powers 
a  portion  of  the  Estate  of  any  Testator  or  Intestate  has 
b^  taken,  the  Summon*  must  be  entitled  in  the 
Matter  of  the  Estate  of  suoh  Testator  or  Intestate. 
And  Hi  the  Matter  of  the  Act  or  Acts. 

(2.)  If  property  settled  by  any  Deed  of  Settlement  then  in  the 
Matter  of  such  Settlement. 
And  in  the  Matter  of  the  Act  or  Acts. 

(8.)  If  Land  belonging  to  a  Rector,  Vioar,  or  Corporate  Body, 
then  it  must  l^  entitled  "  Ex  parte  the  Rector,  Vicar, 
or  Corporate  Body,"  as  tl^e  case  may  be. 
And  in  the  Matter  of  the  Act  or  Acts. 

(4.)  Summonses  for  payment  of  money  out  of  Court  should 
bear  the  same  title  as  that  of  the  proceeding  under 
which  the  fund  was  paid  in. 

(5.)  Summonses  under  the  Settled  Land  Act>  1882,  should  be 
entitled  as  directed  by  the  Rules  imder  the  said  Act,  and 
in  other  respects  should  be  in  the  form  given  in  Appen- 
dix L.,  Na  25,  of  the  Rules  of  the  Supreme  Court, 
1883. 


Subsequent 
Writs,  Ac. 


The  address  an4  description  of  the  Applicant  and  of  the  Next 
Friend  (if  any),  should  in  all  cases  be  stated  in  the  Summons, 
and  if  the  Applicant  or  the  Parties  summoned  i^ply  or  are 
summoned  as  Trustees  or  in  a  representative  capacity  the  fact 
should  appear  in  the  Summons,  and  the  Rule  (if  any)  under  which 
the  Application  is  made  should  be  stated  therein. 

(c.)  Where  the  commencement  is  by  notice  of 
motion,  such  notice  of  motion  shall  be  brought  to  the 
Writ  Department  of  the  Central  Office,  and  it  shall 
be  the  duty  of  the  officer  by  whom  originating  sum- 
monses are  issued  to  mark  the  same  with  the  name 
of  one  of  the  said  Judges,  to  be  ascertained  in  manner 
aforesaid ; 

(d,)  Where  the  commencement  is  by  petition,  snch 
petition  shall  be  brought  to  the  office  of  the  Regis- 
trars of  the  Chancery  Division,  and  shall  be  marked 
by  an  officer  to  be  charged  by  the  Registrars  with 
that  duty  with  the  name  of  one  of  the  said  Judges, 
to  be  ascertained  in  Inantier  aforesaid ; 

(e.)  Where  a  cause  or  matter  has  been  assigned  to 
one  of  the  said  Judges  as  above  mentioned,  every 
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subsequent  writ,  snmmons,  or  petition,  relating  to 
the  administration  of  the  same  trust,  or  the  winding 
up  of  i^e  same  compaaj,  or  so  connected  therewith 
as  to  be  conyeniently  dealt  with  by  the  same  Judge, 
shall  whenever  practicable  be  marked  by  the  proper 
officer  with  the  name  of  such  Judge ;  and  the  party 
or  solicitor  presenting  such  writ,  summons,  or  petition 
shall,  if  there  be  to  his  knowledge  such  relation  or 
connection,  so  certify ;  such  certificate  shall  be  in  the 
Form  ^o.  19,  in  Appendix  A,  Parfr  I.,  with  such 
variations  as  circumstances  may  require. 

III.  Gfenerally. 

10.  Write  of  summons  shall  be  prepared  by  the       r  6. 
plaintiff  or  his  solicitor,  and  shall  be  written  or  printed,  £!tonre^' 
or  partly  written  and  partly  printed,  on  paper  of  the  pwatfon  of. 
same  description  as  by  these  Rules  directed  in  the 

case  of  proceedings  directed  to  be  printed. 

11.  Every  writ  of  summons  shall  be  sealed  by  the  ^^  «• 
proper  officer,  and  shall  thereupon  be  deemed  to  be  o^taf."* 
issued. 

12.  The  plaintiff  or  his  solicitor  shall,  on  presenting       '^•J- 
any   writ   of  summons   for  sealing,    leave   with   the  left^ 
officer  a  copy,  written  or  printed,   or  partly  written 

and  partly  printed,  on  paper  of  the  description  afore- 
said, of  such  writ  and  all  the  indorsements  thereon, 
and  such  copy  shall  be  signed  by  or  for  the  solicitor 
leaving  the  same,  or  by  the  plaintiff  himself  if  he 
sues  in  person. 

On  an  indictment  for  perjury  the  existence  of  the  action  is 
sufficiently  proved  by  the  production  by  the  officer  of  the  Court 
of  the  copy  writ  filed  under  this  Rule  and  a  oopy  of  the  pleadings 
filed  under  Order  XLL  1  {Beg,  v.  ScoU,  2  Q.  B.  D.  415.) 

13.  The  officer  receiving  such  copy  shall  file  the       r.  s. 
same,  and  an  entry  of  the  filing  ttiereof  shall  be  made  fliSTj^d^ 
in  a  book  to  be  called  the  Cause  Book,  which  is  to  be  f  J**!®^  ^^ 
kept  in  the  manner  in  which  Cause  Books  are  now  B<K»k.  *^ 
kept,  and  the  action  shall   be  distinguished  by  the 

date  of  the  year,  a  letter,  and  a  number,  in  the 
manner  in  which  causes  are  now  distinguished  in 
such  Cause  Books;  and  when  such  action  shall  be 
commenced  in  a  District  Begistry  it  shall  be  further 
distinguished  by  the  name  of  such  Registry. 

Actions  and  matters  in  the  title  of  which  a  limited  Company 
is  first  are  indexed  under  the  first  letter  of  the  first  word  or 
initial. 
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Courtesy  titles  of  eldest  sons  of  Peers  are  not  to  govern  the 
distinctive  mark,  which  is  to  follow  the  surname — viz.,  *'  Gamp- 
bell/'  and  not  "Marquis  of  Lome." 

In  cases  such  as  Mayor  and  Corporation  of,  ftc,  Uie  initial 
letter  of  the  city  or  borough  should  govern  the  distinctive  mark. 

Owners  of  ships  by  name  of  ship. 

Overseers  of  parishes  by  name  of  parish. 

Names  in  which  "  de  "  occurs  as  part  of  the  surname,  or  is 
preceded  only  by  Christian  names,  are  indexed  under  "  D." 

Foreign  companies  are  indexed  under  the  initial  letter  of  the 
first  word  in  their  name — e.g.,  Banco  de  Lima  under  "B.," 
Soci^t^  d'Acclimi^isation,  *'  S." 

Foreign  titles  are  indexed  under  the  initial  letter  of  the  proper 
or  local  name  in  the  title — e.g.,  Comte  de  Paris  under  "P.," 
Due  de  Montebello  under  "  M." 

V.  9.  14.  Notice  to  the  proper  oflBcer  of  the  assignment 

2jJii?mLt  ^^  *^  action  to  any  Division  of  the  Court  shall  be 
how  given.   sufl&cieHtly  given  by  leaving  with  him  the  copy  of  the 
writ  of  summons. 

IV.  In  particular  Actions, 

F.  10.  16.  The  issue  of  a  writ  of  summons  in  Probate 

Anions.  actions  shall  be  preceded  by  the  filing  of  an  afiidavit 
made  by  the  plaintiff  or  one  of  the  plaintiffs  in  verifi- 
cation of  the  indorsement  on  the  writ. 

V.  iia.  16.  In  Admiralty  actions  in  rem  a  warrant  for  the 
ActToue!'^  arrest  of  property  (which  shall  be  in  the  Form  No. 
17  in  Appendix  A,  Part  I.,  with  such  variations  as 
circumstances  may  require)  may  be  issued  at  the 
instance  either  of  the  plaintiff  or  of  the  defendant  at 
any  time  after  the  writ  of  summons  has  issued,  but 
no  warrant  of  arrest  shall  be  issued  until  an  affidavit 
by  the  party  or  his  agent  has  been  filed,  and  the 
following  provisions  complied  with  : — 
contentflof  (u.)  The  affidavit  shall  state  the  name  and  descrip- 
tion of  the  party  at  whose  instance  the  warrant  is  to 
be  issued,  the  nature  of  the  claim  or  counterclaim, 
the  name  and  nature  of  the  property  to  be  arrested, 
and  that  the  claim  or  coimter-claim  has  not  been 
satisfied  ; 

(6.)  In  an  action  of  wages  or  of  possession  the 
t^^r^^  affidavit  shall  state  the  national  character  of  the 
vessel  proceeded  against;  and  if  against  a  foreign 
vessel,  that  notice  of  the  commencement  of  the  action 
has  been  given  to  the  Consul  of  the  State  to  which 
the  vessel  belongs,  if  there  be  one  resident  in  London, 
and  a  copy  of  the  notice  shall  be  annexed  to  the 
affidavit ; 


affidavit. 


wages. 
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(c.)  In  an  action  of  bottomry,  the  bottomry  bond,  For  bot- 
and  if  in  a  foreign  language  also  a  notarial  translation  ^°^'7* 
thereof,    shall  be   produced  for  the  inspection   and 
perusal  of  the  Kegistrar,  and  a  copy  of  the  bond,  or 
of  the  translation  thereof,  certified  to  be  correct,  shall 
be  annexed  to  the  affidavit ; 

(d.)  In  an  action  of  distribution  of  salvage  the  Distribution 
affidavit  shall   state  the  amount  of  salvage  money  ®' ■*^^**^* 
awarded   or  agreed  to  be  accepted,   and  the  name, 
address,  and  description  of  the  party  holding  the  same. 

The  Admiralty  Division  will  enforce  the  judgment  of  a  foreign 
tribnnal  of  commerce  {The  City  of  Mecca,  5  P.  D.  28).  But  Jhe 
Court  has  no  jurisdiction  to  enforce  a  judgment  in  a  personal 
action  by  prooeedings  in  rem  {Ibid,  on  appeal,  6  P.  D.  106).  It 
is  essentisi  that  it  should  appear  from  the  prooeedings  of  the 
foreign  Court  that  the  object  of  the  suit  was  to  enforce  a  judg- 
ment tn  rem  and  not  in  peraonam. 

An  English  Court,  however,  will  not  enforce  an  agreement 
contrary  to  the  policy  of  English  law  {JiounUon  v.  RouiiUon, 
14  Ch.  D.  351).  Nor  one  obiained  by  fraud  on  a  foreign  Court 
{Ahouloff  V.  Oppenkeimicr,  10  Q.  B.  D.  295.  A). 

The  immunity  from  arrest  of  a  foreign  ship  of  war  extends  to 
a  packet  conveying  mails  and  cargo '  belonging  to  a  foreign 
sovereign  {The  Parlment  Edge,  6  P.  D.  197.  A). 

17.  The  Court  or  a  Judge  may  in  any  case,  if  they  irregu- 
or  he  think  fit,  allow  the  warrant  to  issue,  although  Jj^^  ^i^ 
the  affidavit  in  Eule  16  mentioned  may  not  contain  all 
the  required  particulars,  and  in  an  action  of  wages 
the  Court  or  Judge  may  also  waive  the  service  of  the 
notice,  and  in  an  action  of  bottomry  the  production 
of  the  bond. 


ORDER  VI. 

COKCURRENT   WrITS. 
.    No  alteration  has  been  made  in  this  Order. 

1.  The  plaintiff  in  any  action  may,  at  the  time  of,  ri.  i. 
or  at  any  time  during  twelve  months  after  the  issuing  J^If^ 
of  the  original  writ  of  summons,  issue  one  or  more 
concurrent  writ  or  writs,  each  concurrent  writ  to  bear 
teste  of  the  same  day  as  the  original  writ,  and,  to  be 
marked  with  a  seal  bearing  the  word  "concurrent," 
and  the  date  of  issuing  the  concurrent  writ ;  and  such 
seal  shall  be  impressed  upon  the  writ  by  the  proper 
officer :  Provided  always,  that  such  concurrent  writ 
or  writs  shall  only  be  in  force  for  the  period  during 
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whicli  the  original  writ  in  such  action  shall  he  in 
force. 

F/.  2.  2.  A  writ  for  service  within  the  jurisdiction  may  he 

wlthinand  ^^^  Aud  marked  as  a  concurrent  writ  with  one  for 
jji^out  the  service,  or  whereof  notice  in  lieu  of  service  is  to  he 
c  ion.  gjygjj^  ^^^  qJ  ijJj^  jurisdiction ;  and  a  writ  for  service, 
or  whereof  notice  in  lieu  of  service  is  to  he  given,  out 
of  the  jurisdiction,  may  he  issued  and  marked  as  a 
concurrent  writ  with  one  for  service  within  the  juris- 
diction. 


ORDER  VII. 

A  provision  has  been  added  to  this  Order  enabling  any  party 
to  change  his  solicitor  without  a  q>ecial  cn-der  for  ihai  purpose. 
It  has  ^n  further  specificaUy  directed  that  the  disclosure  men- 
tioned is  to  be  in  writing. 

L    DiBOLOSURB  BY  SoUOITORS  AND  PLAINTIFFS. 

FILL  1,  Every  solicitoi^  whose  name  shall  he  indorsed 
toiamw*'**^  ou  any  writ  of  summons  shall,  on  demand  in  writing 
writ  made  hy  or  on  behalf  of  any  defendant  who  has  been 

served  therewith  or  has  appeared  thereto,  declare  forth- 
with in  jwriting  whether  such  writ  has  been  issued 
by  him  oFwith  his  authority  or  :privitg^ ;  and  if  such 
solicitor  shall  declare  th'af  the  writ  was  not  issued  by 
him  or  with  his  authority  or  privity,  ail  proceedings 
upon  the  same  shall  be  stayed,  and  no  further  proceed- 
ings shall  be  taken  thereupon  without  leave  of  the 
Court  or  a  Judge. 

rii.  2.  2.  When  a  writ  is  sued  out  by  partners  in  the  name 
A^ns  by  of  their  firm,  the  plaintiffs  or  their  solicitors  shall,  on 
demand  in  writing  by  or  on  behalf  of  any  defendant, 
forthwith  declare  in  writing  the  names  and  places  of 
residence  of  all  the  persons  constituting  the  firm  on 
whose  behalf  the  action  is  brought  And  if  the  plain- 
tiflfe  or  their  solicitors  shall  fail  to  comply  with  such 
demands,  all  proceedings  in  the  action  may,  upon  an 
application  for  that  purpose,  be  stayed  upon  such  terms 
as  the  Court  or  a  Judge  may  direct.  And  when  the 
names  of  the  partners  are  so  declared,  the  action  shall 
proceed  in  the  same  manner,  and  the  same  consequences 
in  all  respects  shall  follow  as  if  they  had  been  named  as 
the  plaintiffe  in  the  writ.  But  all  proceedings  shall, 
nevertheless,  continue  in  the  name  of  the  firm. 
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II    ChANOB  O*  SoLIOItORS. 

3.  A  party  saing  or  defending  by  a  solicitor  shall  How  made, 
be  at  liberty  to  change  his  solicitor  in  any  canse  or 
matter,  without  an  order  for  that  purpose,  upon  notice 
of  such  change  being  filed  in  the  Central  Office,  or  in 
the  District  Registry,  if  the  cause  or  matter  is  pro- 
ceeding therein ;  but  until  such  notice  is  filed  and  a 
copy  thereof  served,  and  (in  causes  or  matters  pending 
in  the  Chancery  Division)  left  in  the  Chambers  of  the 
Judge  to  whom  the  cause  or  matter  is  assigned,  the 
former  solicitor  shall  be  considered  the  solicitor  of  the 
party. 
Ai  to  BoIioitQr'B  lieu  on  being  changed,  see  App.  E.  41.  n. 


ORDER  VIIL 
Bbnswal  of  Writ. 

A  rale  bae  been  added  to  this  Order  whioh  enablee  the  Iom  of 
a  writ  to  be  remedied ;  this  obviates  the  diffioolty  felt  in  I>avie$ 
V.  GaHand,  1  Q.  K  D.  250. 

L  No  original  writ  of  summons  shall  be  in  force  rni.i. 
for  more  than  twelve  months  from  the  day  of  the  date  JS^SjR  ®' 
thereof,  including  the  day  of  such  date ;  but  if  any  tuontht. 
defendant  therein  named  shall  not  have  been  served 
therewith,  the  plaintiff  may,  before  the  expiration  of 
the  twelve  months,  apply  to  the  Court  or  a  Judge  for 
leave  to  renew  the  writ ;  and  the  Court  or  Judge,  if 
satisfied  that  reasonable  efforts  have  been  made  to 
serve  such  defendant,  or  for  other  good  reason,  may 
order  that  the  original  or  concurrent  writ  of  summons 
be  renewed  for  six  months  from  the  date  of  such  re- 
newal inclusive,  and  so  from  time  to  time  during  the 
currency  of  the  renewed  writ.  And  the  writ  shall  in 
such  case  be  renewed  by  being  marked  with  a  seal 
bearing  the  date  of  the  diety,  month,  and  year  of  such 
renewal ;  such  seal  to  be  provided  and  kept  for  that 
purpose  at  the  proper  office,  and  to  be  impressed  upon 
the  writ  by  the  proper  officer,  upon  delivery  to  him 
by  the  plaintiff  or  his  solicitor  of  a  memorandum  in 
Form  Na  18  in  Appendix  A,  Part  L,  with  such 
variations  as  drcumstances  may  require ;  and  a  writ 
of  summons  so  renewed  shall  remain  in  force  and  be 
available  to  prevent  ihe  operation  of  any  statute 
whereby  the  time  for  the  commencement  of  the  action 
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may  be  limited,  and  for  all  other  purposes,  from  the 
date  of  the  issuing  of  the  original  writ  of  summons. 

A  writ  may  be  renewed  after  the  expiration  of  the  twelve 
months,  unless  the  period  allowed  by  the  Statute  of  Limitations 
has  intervened  (ife  Jonet^  Eyre  v.  Cooe,  46  L.  J.  Ch.  816 ;  D<nfle 
V.  Kaufman^  8  Q.  B.  D.  7.  340.  A).  See  also  MorrU  v.  Rieheardt, 
Older  LXIV.  8. 

Prior  to  the  Judicature  Acts  the  period  during  which  a  re- 
newed writ  continued  to  be  in  force  included  the  day  of  renewal 
{Anon,  32  L.  J.  Ex.  88). 

Defendant  may  enter  a  conditional  appearance  to  set  aside 
the  service  of  a  writ  if  irregular  (Order  XII.  30). 

2.  The  production  of  a  writ  of  summons  purporting 
to  he  marked  with  the  seal  of  the  Court,  showing  the 
same  to  have  been  renewed  in  manner  aforesaid,  shall 
be  sufficient  evidence  of  its  having  been  so  renewed, 
and  of  the  commencement  of  the  action  as  of  the  first 
date  of  such  renewed  writ  for  all  purposes. 

3.  Where  a  writ,  of  which  the  production  is  neces- 
sary, has  been  lost,  the  Court  or  a  Judge,  upon  being 
satisfied  of  the  loss,  and  of  the  correctness  of  a  copy 
thereof,  may  order  that  such  copy  shall  be  sealed  and 
served  in  lieu  of  the  original  writ. 


ORDER  IX. 
Sbrvicb  op  Writ  op  SuMMONa 

Service  by  advertisement  has  been  added  to  Rule  2  of  this  Order. 
When  huslmnd  and  wife  are  both  defendants  to  the  action  they 
must  now  both  be  served  unless  otherwise  ordered.  Provisions  in 
the  absence  of  statutory  enactment  as  to  service  on  Corporations, 
hundreds,  and  like  bodies,  have  been  added ;  as  well  as  a  regula- 
tion that  in  Admiralty  Actions  in  rem  no  service  of  the  writ  or 
warrant  shall  be  required  where  the  solicitor  of  the  defendant 
agrees  to  accept  service  and  to  put  in  bail,  or  to  pay  money  into 
Court  in  lieu  of  bail  The  Rule  as  to  the  indorsement  of  the  date 
of  service  on  the  writ  has  been  extended  to  substituted  service. 
No  other  uubstantial  alterations  have  been  made  in  the  Order. 


I.  Mode  of  Service. 

/Jr.  1.  ^*  ^^  service  of  writ  shall  be  required  when  the 

Agreement   defendant,  by  his  solicitor,  undertakes  in  writing  to 
XAi  accept,     ac^pt  service  and  enters  an  appearance. 

A  solicitor  not  entering  an  appearance  in  pursuance  of  a  written 
undertaking  is  liable  to  attachment  under  Order  XII.  18. 


/x.  2. 
FersonaL 


2.  When  service  is  required  the  writ  shall,  wherever 
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it  is  practicable,  be  served  in  the  manner  in  which 
personal  service  is  now  made,  but  if  it  be  made  to 
appear  to  the  Court  or  a  Judge  that  the  plaintiff  is 
from  any  cause  unable  to  effect  prompt  personal 
service,  the  Court  or  Judge  may  make  such  order  for 
substituted  or  other  service,  or  for  the  substitution  for  Subetituted. 
service  of  notice,  by  advertisement  or  otherwise,  as 
may  be  just. 

The  method  of  effecting  personal  service  is  to  tender  a  copy  of 
the  writ  to  the  defendant,  and  produce  the  original  if  required. 

The  method  of  substituted  service  depends  upon  the  exicrencies 
of  the  case  and  the  discretion  of  the  Judge.  In  Cape$  v.  Brewer, 
24  W.  R.  40,  the  writ  was  left  at  the  place  of  business  of  the 
defendant,  and  a  copy  was  posted  to  him.  In  Dymond  v.  Oroftt 
45  L.  J.  Ch.  604.  A,  the  writ  was  served  on  the  defendant's 
solicitors,  and  a  copy  was  sent  by  post  addressed  to  the  defendant 
In  the  case  of  an  absconding  defendant  leave  has  been  ffiven  to 
sarve  the  writ  at  his  premises,  advertisements  being  at  the  same 
time  directed  to  be  inserted  in  the  Oozette  and  the  Time$  {Oook 
V.  Dey,  2  Ch.  D.  218  ;  Crane  v.  JuUion,  2  Ch.  D.  220).  And 
in  Caldlmm  v.  Carshaw,  32  W.  R.  83,  on  a  brother,  proper  ad- 
vertisements to  be  inserted,  and  any  moneys  recovered  to  be 
paid  into  Court,  And  in  Armiiage  v.  FUztciUiam,  W.  N.  1875, 
238,  when  the  solicitors  declined  to  accept  service  on  the  ground 
that  they  had  no  instructions,  it  was  directed  to  be  served  upon 
the  defendant's  managing  clerk  and  upon  the  solicitors.  But  leave 
will  not  be  given  unless  there  be  a  probability  of  the  knowledge 
of  such  service  reaching  him  {Furber  v.  King,  29  W.  R.  535 : 
Wolverhampton  Banking  Co,  v.  Bond,  43  L.  T.  721,  W.  N.  1881, 
6).  Where  defendant  had  no  place  of  business,  nor  residence, 
and  his  relations  stated  by  affidavit  they  had  no  knowledge 
where  he  was,  service  was  allowed  on  the  relations,  advertise- 
ments being  inserted  in  the  Time*  and  a  local  paper  {Ibid. ; 
MuUotn  V.  Bannister,  W.  N.  1882, 183).  The  principle  on  which 
service  is  allowed  on  a  person  other  than  the  defendant,  is  that 
the  person  substituted  must  either  be  authorised  to  receive  ser-. 
vice^^  or  else  be  such  a  person  as  will  certainly  communicate  the 
fsct  of  service  to  the  party  himself  {Sl4ide  v.  Hvlme,  80  W.  R. 
28).  Substituted  service  will  not  be  allowed  when  the  defen- 
dant is  a  Colonial  Government  {Sioman  v.  The  Government  of 
New  Zealand,  1  C.  P.  D.  563.  A),  or  when  the  defendant  is  a 
fore^  sovereign,  on  his  ambassador  {Stewart  v.  Batik  ofEn^nd, 
W.  N.  1876,  268).  Where  a  foreign  sovereign  sues  in  this 
country,  he  should,  so  far  as  the  thing  can  be  done,  be  put  in 
the  same  position  as  a  body  corporate  (per  Blackburn,  J.,  in 
Repjif  Cotta  Bica  v.  Erlanger,  1  Ch.  D.  174.  A). 

Where  the  plaintiff  had  obtained  an  order  for  substituted 
service,  and  the  action  proceeded  to  judgment  against  all  the 
defendants,  the  Court,  in  the  exercise  of  its  discretion,  allowed 
a  defendant  against  whom  the  order  for  substituted  service  had 
been  made  to  come  in  and  defend  the  action,  as  he  showed  that 
he  had  no  knowledge  of  the  proceedings,  and  had  a  defence  on 
the  merits,  but  the  leave  being  discretionary  the  Court  imposed 
terms  (  WaU  v.  Bamett,  3  Q.  B.  D.  863.  A).  When  substituted 
service  is  effected  according  to  the  order  of  the  Court,  it  is, 
while  the  order  remains  undischarged,  equivalent  for  all  pur- 


126  Order  IX.  Service  of  Writ  of  Summons. 

poses  to  actiuJ  service  {Ibid,  866).  And  if  the  Oourt  give  no 
directions  ah  to  the  time  for  appearance  it  wili  be  limited  to  the 
ordina^  eight  days  {Oook  v.  Vey,  2  Ch.  D.  219). 

See  Order  X  as  to  the  affidavit  in  support  of  appUoatioii. 

The  defendant  should  move  under  Onler  XIL  SO,  to  set  aaide 
the  service,  instead  of  entering  an  appearance  to  the  writ,  for 
his  appearance  will  be  held  to  be  the  ttdcing  of  a  fresh  step  within 
the  meaning  of  Order  LXX.  2,  and  a  waiver  of  the  irregularity 
{Mulckem  v.  Doerks,  28  SoL  J.  688). 


/jr.  4. 

Oil  infant 


II.   On  particular  DefendanU. 

'IX.  a.  8.  When  husband  and  wife  are  both  defendants  to 

»nd*wii^  the  action,  they  shall  both  be  served  unless  the  Court 
or  a  Judge  shall  otherwise  order. 

4.  When  an  infant  is  a  defendant  to  the  action, 
service  on  his  father  or  guardian,  or  if  none,  then  upon 
the  person  with  whom  the  infant  resides  or  under 
whose  care  he  is,  shall,  unless  the  Court  or  a  Judge 
otherwise  orders,  be  deemed  good  service  on  the  infant ; 
provided  that  the  Court  or  Judge  may  order  that 
service  made  or  to  be  made  on  the  infant  shall  be 
deemed  good  service. 

Notice  of  a  judgment  or  order  is  to  be  served  in  the  same 
manner  (Order  XvL  44). 

•  IX.  5.  5.  When  a  lunatic  or  person  of  unsound  mind  not 

On  luniitJc.  so  found  by  inquisition  is  a  defendant  to  the  action, 
service  on  the  committee  of  the  lunatic,  or  on  the 
person  with  whom  the  person  of  unsound  mind  resides 
or  under  whose  care  he  is,  shall,  unless  the  Court  or 
a  Judge  otherwise  orders,  be  deemed  good  service  on 
such  defendant. 

Notice  of  a  judgment  or  order  is  to  be  served  in  the  same 
manner  (Order  XVL  44). 

An  originating  summons  may  be  served  in  the  same  manner 
as  indicated  in  this  Rule  {Re  Pepper,  50  L.  T.  580). 

In  the  case  of  a  lunatic  where  no  committee  had  been  appointed, 
the  Court  directed  seprice  on  the  keeper  of  the  asylimi  {Than 
V.  Smith,  27  W.  R.  617  ;  Mine  v.  WiUon,  16  Eq.  676). 


IIL  On  Partners  and  othei*  Bodies, 

IX.  6.  6.  Where  persons  are  sued  as  partners  in  the  name 

oiipartnei-a.  qI  their  firm,  the  writ  shall  be  served  either  upon  any 
one  or  more  of  the  partners,  or  at  the  princip&l  place 
within  the  jurisdiction  of  the  business  of  the  partner- 
ship, upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership  business 
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tbeie ;  and,  subject  to  these  roles,  such  service  shall 
be  deemed  good  service  upon  the  firm. 

Where  the  partnership  has  been  dissolved  before  the  issne  of 
the  writ,  see  Ex  parte  Young,  Me  Toung,  19  Gh.  D.  124.  A, 
Order  XV1.14.  As  to  Mpearanoe  by*  partner  saed  in  the  name 
of  the  firm,  see  Order  XXL  15. 

After  a  writ  has  been  issued  and  served  against  a  partnership 
in  the  name  of  the  firm,  the  judgment  most  follow  the  writ  and 
be  signed  against  the  firm  only,  and  not  against  any  of  its  mem- 
bers {Jaekeon  v.  LUchfidd,  8  Q.  B.  D.  474.  A). 

When  the  writ  has  been  issued  nnder  this  Bnle  but  the  trial 
has  been  condacted,  and  the  judgment  entered  against  a  single 
defendant,  an  application  to  amend  it  so  as  to  include  an  alle^ 
copartner  was  refuned (i^iMUter  v.  RaiUon,  11  Q.  B.  D.  435.  A). 

7.  Where  one  person  carrying  on  business  in  the      /Jr.  ai. 
name  of  a  firm  apparently  consisting  of  more  than  one  2^«d  on 
person  shall  be  sued  in  the  firm's  name,  the  writ  may  *>y  ^^^ 
be  served  at  the  principal  place  within  the  jurisdiction  ^**'**"' 
of  the  business  so  carried  on,  upon  any' person  having 
at  the  time  of  service  the  control  or  management  of 
the  business  there ;  and  such  service,  if  sufficient  in 
other  respects,  shall  be  deemed  good  service  on  the 
person  so  sued. 

It  makes  no  difference  that  the  person  so  carrying  on  business 
resides  out  of  the  jurisdiction  {0*NeU  v.  Clason,  46  L.  J.  191).  \ 

In  Fore  Street  Warehouee  Co.  v.  Durrant,  10  Q.  B.  D.  471, 
where  after  service  it  i^peared  that  the  defendant  was  of  unsound 
mind,  it  was  held  that  the  plaintiff  should  have  complied  with 
Order  XIII.  1 ;  judgment  signed  in  default  of  ^>pearance  was 
accordingly  set  aside. 

Qusre  whether  under  oil  circumstances  persons  trading  as  a 
firm  can  be  .wed  in  the  partnership  name  {Ex  parte  Blain,  Re 
Sowers,  12  Ch.  D.  522.  A,  Order  XVl.  14). 

Where  no  person  having  the  "  control  or  management  of  the 
business'*  can  be  found,  substituted  service  may  be  directed 
under  Rule  2,  aiUe  {ShiUito  v.  Child,  W.  N.  1883,  208). 

.8.  In  the  absence  of  any  statutory  provision  regu-     /Jr.  7. 
lating  service  of  process,  every  writ  of  summons  issued  Soiurhun? 
against  a  corporation  ajjgregate  may  be  served  on  the  <hrod»»  *«• 
mayor  or  other  head  officer,  or  on  the  town  clerk,  clerk, 
treasurer,  or  secretary  of  such  corporation ;  and  every 
writ  of  summons  issued  against  the  inhabitants  of  a 
hundred  or  other  like  district  may  be  served  on  the 
high  constables  thereof,  or  any  one  of  them,  or,  where 
there  is  no  high  constable,  on  any  other  acting  chief 
officer  of  police  of  the  county  in  which  such  hundred 
or  district  is  situate ;  and  every  writ  of  summons  issued 
against  the  inhabitants  of  any  county  of  any  city  or 
town,  or  the  inhabitants  of  any  franchise,  liberty,  city, 
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town,  or  place,  not  being  a  part  of  a  hundred  or  other 
like  district,  on  some  peace  officer  thereof :  and  where 
by  any  statute  provision  is  made  for  service  of  any  writ 
of  summons,  bill,  petition,  summons,  or  other  process 
upon  any  corporation,  or  upon  any  society  or  fellowship, 
or  any  body  or  number  of  persons,  whether  corporate 
or  unincorporate,  every  writ  of  summons  may  be  served 
in  the  manner  so  provided. 


The  Statutes  referred  to  in  this  Rule  are  as  follows : — 


Meant  of  Service, 

Companies    On  the  clerk  of  the  company,  or  by  leaving  it  at^ 
chartered  the  head  office,  or,  if  the  clerk  shall  not  be 

TB^f^v  A I      ^^^^^  ^^  known,  then  on  any  agent  or  officer 
Vict  0.  78,        ^^  ^^®  company,  or,  by  leaving  it  at  the  usual 
place  of  abode  of  such  agent  or  officer. 

Companies 
incorpo- 
rated under 
theCom- 
puiies 
Clauses  Con- 
solidation 
Act,  1845. 


7  Wia  IV.  &. 
1  Vict  C. 
73,  s.  26. 


le,  or 

r,  or,  [ 
it  to 


Companies 
incorpo- 
rated under 
the  Lauds 
Clauses  Con- 
solidation 
Act,  1845. 


By  sending  it  through  the  post  to  the  principal 
office  of  the  company,  or  to  one  of  the  prin- 
cipal offices  where  there  is  more  than  one,  or 
by  giving  it  personally  to  the  secretary, 
where  there  is  no  secretary,  by  giving 
any  one  director  of  the  company. 

By  sending  it  through  the  post  to  the  principal^ 
office  of  the  promoters,  or  to  one  of  tiie  prin- 
cipal offices  where  there  is  more  than  one,  or 
by  giving  it  or  posting  it  to  the  secretary,  or 
the  solicitors  of  the  promoters  where  there  is 
no  secretary. 


8  &  9  Vict  a 
16,  s.  135. 


8  &  9  Vict  c 
18,  s.  134. 


Companies    By  sending  it  through  the  poet  to  the  principal  "^ 
t  office  of  the  company,  or  to  one  of  the  princi- 

pal offices  where  there  is  more  than  one,  or 
by  giving  it  personally  to  the  secretary,  or 
where  there  is  no  secretary,  by  giving  it  to 
any  one  of  the  directors  of  the  company. 

By  leaving  it  or  sending  it  through  the  post  in 
a  prepaid  letter  addressed  to  the  company  at 
their  registered  office. 


incorpo- 
rated under 
the  Railway 
Clauses  Con- 
solidiition 
Act,  1846. 

Companies 
incorpo- 
rated under 
the  Com- 
panios  Act, 
18«a. 


8  &  9  Vict  c. 
20,  s.  138. 


On  the 
English 
branch  of  a 
foreign  cor- 
poration 
(when  the 
cause  of 
action  has 
arisen  in 
England). 


On  the  head  officer  in  England. 


25  &  26  Vict, 
c  89,  8.  62. 

Newby  v.  Van 
Oppen^  L.  R. 
7  Q.  B.  293 ; 
Ptdmer  v. 
OoulcUa  Man' 
Mfac.  Co,  W. 
I  N.  1884,  63. 

The  booking-clerk  of  a  Scotch  railway  has  been  held  not  to  be 
a  head  officer  within  the  above  meaning,  although  he  was  the 
only  official  at  the  place  of  business  in  England  {Mackeretk  v. 
OUugow  d:  S.  W.  By,  Co.,  L.  R.  8  Ex.  149 ».  But  following  the 
ruling  of  the  Privy  Council  in  R,  M,  S,  Packet  Co,  v.  Braham, 
2  App.  Cas.  381 ,  it  would  appear  that  a  duly-appointed  superin- 
tendent would  be  a  proper  person  on  whom  to  effect  service. 
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IV.  In  particular  Actions, 

9.  Service  of  a  writ  of  summons  in ,  an  action  to  „  ^^'  ^   . 

,       ,  .  K  .  •  t         Recovery  ox 

recover  land  may,  m  case  of  vacant  possession,  when  Und. 
it  cannot  otherwise  be  effected,  be  made  by  posting  a 
copy  of  the  writ  upon  the  door  of  the  dwelling-house 
or  other  conspicuous  part  of  the  property. 

10.  In  Admiralty  actions  in  rem  no  service  of  writ  Admiralty 
or  warrant  shall  be  required  where  the  solicitor  of  the  ^f^  "** 
defendant  agrees  to  accept  service  and  to  put  in  bail,  ^t^ea. 

or  to  pay  money  into  court  in  lieu  of  baiL 

A  solicitor  failing  to  comply  with  his  imdertaking  la  liable  to 
attachment  (Order  XII.  18). 

11.  In  Admiralty  actions  in  rem  the  warrant  of  arrest      ix.  9. 
shall  be  served  by  the  Marshall  or  his  substitutes,  JJjJIt"*  ^ 
whether  the  property  to  be  arrested  be  situate  within 

the  port  of  London  or  elsewhere  within  the  jurisdiction 
of  the  Court,  and  the  solicitor  issuing  the  warrant  shall 
within  six  days  from  the  service  thereof,  file  the  same 
in  the  Admiralty  Registry. 

12.  In  Admiralty  actions  in  rem,  service  of  a  writ  of     rx.  10. 
summons  or  warrant  against  ship,  freight,  or  cargo  on  i^k^^^ 
board,  is  to  be  effected  by  nailing  or  affixing  the  original  service  oi 
writ  or  warrant  for  a  short  time  on  the  mainmast,  or'' 

on  the  single  mast  of  the  vessel,  and  on  taking  off  the 
process  leaving  a  true  copy  of  it  nailed  or  fixed  in  its 
place. 

13.  If  the  cargo  has  been  landed  or  transhipped,     /jr.  n. 
service  of  the  writ  of  summons  or  warrant  to  arrest  i^^^ed^*"^ 
the  cargo  and  freight  shall  be  effected  by  placing  the 

writ  or  warrant  for  a  short  time  on  the  cargo,  and 
on  taking  off  the  process  by  leaving  a  true  copy 
upon  it. 

14.  If  the  cargo  be  in  the  custody  of  a  person  who     jx,  12. 
will  not  permit  access  to  it,  service  of  the  writ  or  ^^®™ 
warrant  may  be  made  upon  the  custodian.  denied. 

V.  Generally, 

16.  The  person  serving  a  writ  of  summons  shall,     ^x.  13. 

within  three  days  at  most  after  such  service,  indorse  menrof 

on~TSe~WTitnihe  day  01  the  month  aliTweek'oF  tEe  ^^^^^ 

service  tliereol,  oUiervvise  the  pluinllg  fehall  "noTbe"  at 

liberty^^in   case   of  non-appearanco,  "to '  proceed    1>J_ 

default  ;.irnd  every  affidavit  of  service  01  such  writ 
- .^ 
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shall  mention  tke  day  on  which  si^ch  indorsement  was 
made.  This  Rule  shall  apply  to  substituted  as  well  as 
other  service. 

When  the  indonement  hM  been  omitted  throngti  inadvert- 
enoe  the  Ooart  can  extend  the  time  [Sproat  y.  PeckeU,  48  L.  T. 
755).  Thtu,  where  the  writ  wm  served  out  of  the  jurisdiction, 
and  the  consul  had  omitted  to  indorse  it  as  required,  the  time 
was  extended  for  a  month,  and  the  consul  was  required  to  make 
a  ncrw  affidavit  of  service  {ffa$twg$  v.  Hurley,  16  Ch.  H  735). 

In  Admiralty  actions  in  rem,  an  amended  writ  must  be  served 
in  the  same  way  as  an  original  writ :  if  the  defendants  do  not 
appear,  and  the  ship  has  in  the  meantime  been  sold,  and  the  pro- 
ceeds paid  into  Court,  the  amended  writ  must  be  delivered  to  the 
registrar  with  notice  that  service  was  intended,  and  be  filed  in 
the  registry.  In  such  a  case  the  amended  writ  must  be  indorsed 
with  the  date  of  service  under  this  rule  {The  CaaioneiOt  4  P.  D. 
188.  A). 


ORDER  X. 

SUBSTITUTBD   SbRVIOE. 

X.  Every  application  to  the  Court  or  a  Judge  for  an 

Affidivit  Qj^Qj  Iqp  substituted  or  other  service,  or  for  the  sub- 
stitution of  notice  for  service,  shall  be  supported  by 
an  affidavit  setting  forth  the  grounds  upon  which  the 
application  is  made. 

This  Order  provides  for  the  affidavit  in  support  of  an  applica- 
tion under  Order  IX.  2. 

The  application  for  the  order  is  made  by  an  ea;  parie  motion 
(or  summons),  and  must  be  supported  by  an  affidavit,  showing 
what  efforts  have  been  made  to  serve  the  defendant,  that  all 
practicable  means  of  doing  so  have  been  exhausted,  and  how  the 
substituted  service  is  proposed  to  be  effected  ("Daniell's  Chancery 
Practice,**  4th  ed.,  vol.  i.  p.  404). 

It  is  not  necessary  to  serve  a  petition  for  the  appointment  of 
new  trustees  upon  an  absconding  trustee  {Hyde  v.  Benbow, 
W.  N.  1884,  117  ;  Re  Nicholson's  TrutU,  Ibid.  76,  83). 

An  affidavit  of  service  should  be  filed  and  produced  to  the 
proper  officer  in  order  to  sign  judgment  (Order  XIII.  2). 


ORDER  XI. 

SSRVIOB  OUT   OF  THB  JURISDICTION. 

The  conditions  under  which  service  out  of  the  jurisdiction  may 
be  allowed  have  been  amended  and  more  clearly  defined.  The 
affidavit  also  in  support  of  the  application  must  state  a  belief 
that  the  "plaintiff  has  a  good  cause  of  action,'*  in  addition  to 


Order  XL  Service  out  of  the  Jurisdiction,  131 

what  wms  prevkrasly  repaired.  Rule  6  now  provides  for  the  case 
where  the  defendant  ia  neither  a  BritiBh  subject  nor  in  British 
dominions. 

1.  Service  out  of  the  jurisdiction  of  a  writ  of  sum-  xi.  i. 
mons  or  notice  of  a  writ  of  summons  may  be  allowed  ]!u^^ed. 
by  the  Court  or  a  Judge  whenever — 

(a.)  The  whole  subject-matter  of  the  action  is  land 
situate  within  the  jurisdiction  (with  or  without  rents 
or  profits) ;  or 

(&)  Any  act,  deed,  will,  contract,  obligation,  or 
liability  affecting  land  or  hereditaments  situate  within 
the  jurisdiction,  is  sought  to  be  construed,  rectified, 
set  aside,  or  enforced  in  the  action ;  or 

(c.)  Any  relief  is  sought  against  any  person  domi- 
ciled or  ordinarily  resident  within  the  jurisdiction ;  or 

{d)  The  action  is  for  the  administration  of  the 
personal  estate  of  any  deceased  person,  who  at  the 
time  of  his  death  was  domiciled  within  the  jurisdic- 
tion, or  for  the  execution  (as  to  property  situate  within 
the  jurisdiction)  of  the  trusts  of  any  written  instrument 
of  which  the  person  to  be  served  is  a  trustee,  which 
ought  to  be  executed  according  to  the  law  of  England ; 
or 

(a)  The  action  is  founded  on  any  breach  or  alleged 
breacii  within  the  jurisdiction  of  any  contract  wherever 
made,  which,  according  to  the  terms  thereof,  ought  to 
be  performed  within  the  jurisdiction,  unless  the  defen- 
dant is  domiciled  or  ordinarily  resident  in  Scotland  or 
Ireland;  or 

This  sub-section  is  not  affected  by  Rule  %  pott  [Lenders  v. 
Andermm,  12  Q.  B.  D.  50,  svb,  notn.  Sanders  v.  A.  in  49  L.  T. 
687). 

(/.)  Any  injunction  is  sought  as  to  anything  to  be 
done  within  the  jurisdiction,  or  any  nuisance  within 
the  jurisdiction  is  sought  to  be  prevented  or  removed, 
whether  damages  are  or  are  not  also  sought  in  respect 
thereof;  or 

(0.)  Any  person  out  of  the  jurisdiction  is  a  neces- 
sary or  proper  party  to  an  action  properly  brought 
against  some  other  person  duly  served  within  the 
jarisdiction. 

If  the  plaintiffs  case  do  not  come  within  any  of  these  instances 
the  old  practice  cannot  be  resorted  to  in  support  of  the  applica- 
tion (Be  Eager,  22  CSu  D,  87.  A). 

This  order  cannot  be  made  by  a  Master  or  District' Registrar 
(Oidera  LIV.  126,  XXXV.  6). 
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A  contract  entered  into  in  this  country  in  breach  of  a  contract 
made  abroad  will  give  the  English  Court  jurisdiction,  and  when 
the  balance  of  convenience  is  in  favour  of  such  a  course  the  action 
will  be  tried  in  this  country.  No  one  defendant  is  entitled  to 
demand  that  his  case  should  be  looked  at  singly  and  separately 
as  if  he  were  the  sole  defendant.  If  the  respective  rights  and 
interests  are  in  fact  mixed  up  together,  then  it  is  proper  to  bring 
all  parties  before  the  same  court  {Barrii  v.  Fleming^  18  Gh.  D. 
208). 

As  to  the  indorsement  of  the  date  of  the  service  see  JIatUngs 
V.  HurUy,  16  Ch.  D.  736  ;  Order  IX.  16. 

This  Rule  applies  to  the  service  of  notices  on  third  parties 
Tinder  Order  XVL  Rule  48  {Swansea  Shipping  Company  v. 
Duncan,  1  Q.  B.  D.  644.  A).  The  Q.  B.  D.  held,  fai  SpdUr  v. 
Bristol  Navigation  Co.,  18  Q.  B.  D.  96.  A,  that  sub-section  {g) 
does  not  apply  to  service  out  of  the  jurisdiction  of  a  third  party 
notice  on  a  pernon  domiciled  or  ordinarily  resident  in  Scotland. 
It  was  admitted  that  the  defendants  could  not  proceed  under 
sub-section  (e),  as  the  party  to  be  served  resided  in  Scotland,  and 
the  Q.  B.  D.  decided  that  they  had  failed  to  show  any  title  to 
go  under  sub-section  {g).  The  Court  of  Appeal  decided  the  case 
on  the  broader  ground  that  there  was  no  right  to  apply  the 
third  party  procedure  independently  of  the  question  of  domicile. 
In  PoUei'  V.  Miller,  31  W.  R.  858,  the  Court  refused  leave  to 
serve  a  counter-claim  upon  a  third  party  out  of  the  jurisdic- 
tion. 

Where  one  defendant  had  been  duly  served  within  the  juris- 
diction his  co-defendant  was  deemed  a  necessary  party  within 
the  meaning  of  sub-section  {g)  (Lightotoler  v.  LighUneUr,  W.  N. 
1884,  8). 

**  Within  the  jurisdiction  '*  means  within  the  territorial  juris- 
diction ;  this  limit  has  been  defined  as  "  low-water  mark " 
{Harris  v.  Pranconia,  2  C.  P.  D.  173  ;  The  Fitwr,2P.  D.  29.  A; 
Me  SmitK  1  P.  D.  300). 

The  subject  of  the  administration  of  assets  where  part  of 
the  estate  is  in  England  and  part  in  Scotland  was  the  subject 
of  considerable  discussion  in  Ewing  v.  Orr-Ewing,  9  App.  Gas. 
34 ;  and  a  claim  for  rent,  where  the  defendants,  who  resided  in 
Scotland,  were  sued  as  asi>ignees  of  a  lease,  and  the  defence 
was  that  the  alleged  assignment  had  never  been  accepted  and 
was  only  as  a  security  {Agnew  v.  Usher,  W.  N.  1884,  220). 

A  slander  of  title,  made  out  of  the  jurisdiction,  concerning 
property  within,  is  not  an  act  within  the  meaning  of  this  Rule,  and 
service  in  such  case  was  disallowed  {Casey  v.  AmoU,  2  C.  P.  D. 
24).  But  where  it  was  desired  to  restrain  the  defendants  (a 
Scotch  firm)  from  infringing  a  patent  by  sending  articles,  the  sale 
of  which  in  England  was  the  alleged  infringement,  Matthew,  J., 
refused  to  set  aside  the  service  of  the  writ  {Speckhart  v.  CampheU, 
W.  N.  1884,  24). 

Where  the  plaintiff  was  an  Englishman  acting  as  a  land  agent 
in  America,  and  the  alleged  libel  concerning  his  conduct  as  such 
was  published  in  Scotland,  it  was  held  that  the  fact  that  the 
paper  was  purchased  at  an  office  within  the  jurisdiction,  was  not 
sufficient  reason  to  give  leave  for  service  out  of  the  jurisdiction 
{Shearman  v.  Finlay,  32  W.  R  122). 

Notice  of  interpleader  proceedings  may  be  served  on  a  foreigner 
out  of  the  jurisdiction  {Credits  Oerundeuse  v.  Van  Weede,  12 
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Q.  B.  D.  171).  In  Van  der  Kan  t.  Aihwarth,  W.  N.  1884.  58, 
it  was  directed  to  serve  an  interpleader  summons  in  Grermany 
according  to  the  lex  domicUU  of  the  claimants. 

In  a  case  in  the  Admiralty  Diyimon,  The  ffelendea,  7  P.  B. 
57,  Sir  R.  Phillimore  refused  to  set  aside  a  writ  issued  for  servic(» 
within  the  jurisdiction,  although  the  defendant  was  erroneously 
described  as  resident  within  the  jurisdiction. 

Affidi^vits  are  admissible  for  the  purpose  of  deciding  the  ques* 
tion  of  forum  (Fowler  v.  Barttow,  20  Ch.  D.  240.  A). 

l^e  objection  to  such  a  writ  after  it  has  been  issued  is  taken 
in  the  manner  provided  by  Order  XII.  30. 

2.  Where  leave  is  asked  from  the  Court  or  a  Judge  x/.  in. 
to  serve  a  writ,  under  the  last  preceding  Rule,  in  of  Judge.*^ 
Scotland  or  in  Ireland,  if  it  shall  appear  to  the  Court 
or  Judge  that  there  may  be  a  concurrent  remedy  in 
Scotland  or  Ireland  (as  the  case  may  be)  the  Court  or 
Judge  shall  have  regard  to  the  comparative  cost  and 
convenience  of  proceeding  in  England,  or  in  the  place 
of  residence  of  the  defendant,  or  person  sought  to  be 
served,  and  particularly  in  cases  of  small  demands  to 
the  powers  and  jurisdiction,  under  the  statutes  esta- 
blishing or  regulating  them,  of  the  Sheriffs'  Courts,  or 
Small  Debt  Courts  in  Scotland,  and  of  the  Civil  Bill 
Courts  in  Ireland,  respectively. 


3.  In  Probate  actions  service  of  a  writ  of  summons  x/.  2. 
or  notice  of  a  writ  of  summons  may  by  leave  of  the  Si J^^** 
Court  or  a  Judge  be  allowed  out  of  the  jurisdiction. 


4.  Every  application  for  leave  to  serve  such  writ  or  xi.  3. 
notice  on  a  defendant  out  of  the  jurisdiction  shall  be  ^pport  ^ 
supported  by  afl&davit,  or  other  evidence,  stating  that 
in  the  belief  of  the  deponent  the  plaintiff  has  a  good 
cause  of  action,  and  showing  in  what  place  or  country 
such  defendant  is  or  probably  may  be  found,  and 
whether  such  defendant  is  a  British  subject  or  not, 
and  the  grounds  upon  which  the  application  is  made ; 
and  no  such  leave  shall  be  granted  unless  it  shall  be 
made  sufi&ciently  to  appear  to  the  Court  or  Judge  that 
the  case  is  a  proper  one  for  service  out  of  the  jurisdic- 
tionimder  this  Order. 

Where  the  affidavit  did  not  disclose  all  the  facts  necessary  to 
enable  the  Judge  to  estimate  the  comparative  oost  and  conveni- 
ence of  proceeding  in  either  coimtry,  and  the  writ  was  set  aside 
on  facts  disclosed  by  the  defendant,  the  plaintiff  had  to  pay  all 
the  costs  of  issuing  the  writ  {ToUenham  v.  Barry f  12  Oh.  D. 
797).  The  Judge  should  have  information  before  him  as  to  the 
comparative  convenience  of  a  trial  in  the  one  place  rather  than 
in  the  other  {WoodM  v.  M'lnr^s,  4  C.  P.  D.  67). 
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In  the  Chancery  Division  the  practice  now  id  to  make  such  aa 
application  in  Chambers  {Stigand  v.  Siigcmd,  19  Ch.  D.  461 : 
Order  II.  4,  anU), 

Affidavits  are  admissible  for  the  purpose  of  deciding  the  ques- 
tion of  forum  {Fowler  v.  Bartiaw,  20  Ch.  D.  240.  A).    . 

XI.  A.  5^  ^y  order  giving  leave  to  effect  such  service  or 

upp^rance.  give  such  notice  shall  limit  a  time  after  such  .service 
or  notice  within  which  such  defendant  is  to  enter  an 
appearance,  such  time  to  depend  on  the  place  or 
country  where  or  within  which  the  writ  is  to  be  served 
or  the  notice  given. 

This  Rule  applies  to  third  parties  brought  in  under  Order  XVI. 
Rule  48  (Swatuea  Shipping  Co,  v.  Duncan,   1  Q.  B.  D.  644.  A). 

The  provisions  as  to  the  indorsement  on  the  writ  of  the  date 
of  service  (Order  IX.  15)  is  extended  to  writs  for  service  out  of 
the  jurisdiction  by  its  laut  clause. 


Foreigner. 


XT.  5. 
Notice  in 
lieu  of ; 
net  vice. 


6.  When  the  defendant  is  neither  a  British  subject, 
nor  in  British  dominions,  notice  of  the  writ>  and  not 
the  writ  itself,  is  to  be  served  upon  him. 

This  Rule  will  i^ply  to  foreign  corporations  {Westtnan  v. 
Aktuhdaget  Co.,  1  Ex.  D.  237  ;  Scott  v,  R.  Candle  O).,  1  Q.  B.  D. 
404  ;  Baeon  v.  Turner,  8  Ch.  D.  275). 

7.  Notice  in  lieu  of  service  shall  bo  given  in  the 
manner  in  which  writs  of  summons  are  served. 

The  form  of  affidavit  of  service,  formerly  used  at  Common 
Law,  may  now  be  generally  adopted  {Bustrw  v.  Budrot,  14 
Ch.  D.  849). 

Writs  of  summons  are  served  in  the  manner  specified  in  the 
note  to  Rule  2,  Order  IX.,  ante.  The  person  therefore  effecting 
service  of  notice  under  this  Rule  should  take  the  writ  with  him, 
so  as  to  be  able  to  show  it  if  required. 


ORDER  XII. 
Appbarange. 


Where  a  solicitor  entering  appearance  is  only  agent  of  an- 
other, he  is  to  add  his  own  name  or  firm  and  place  of  business 
to  the  name  or  firm  and  place  of  business  of  the  principal  solici- 
tor. New  provisions  have  been  made  as  to  giving  bail  in 
Admiralty  actions.  Defendant  is  now  to  be  at  liberty  without 
an  order  to  enter  conditional  appearance  to  serve  notice  of 
motion  to  set  aside  the  service. 

xn.  I.         1.  Except  in  the  cases  otherwise  provided  for  by 
whcnT^**"'  these  Rules  a  defendant  shall  enter  his  appearance  in 
London, 
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The  OMes  otherwiae  provided  for  are  thoM  mentioned  in 
Order  V.  Bole  1,  ante. 

2.  Appearances  entered  in  London  shall  be  entered  xii  \%. 
in  the  Central  Office.  cSbST*^ 

3.  In   Probate  and    Admiralty  actions   notice   of     jr//.iA. 
appearances  entered  shall  forthwith  be  given  by  the  AdffiJSl^'^ 
Central  Office  to  the  Probate  and  Admiralty  Registries  Aottuns. 
respectively. 

4.  If  any  defendant  to  a  writ  issued  in  a  District     xii  s. 
Registry  resides  or  carries  on   business   within_tiis.I{J^i'J^^^ 
district,  he  shall  "appear  m  l;he  District'  RegTstry.  ^*"a- 

5.  If  any  defendant  neither  resides  nor  carries  on  xii.  s. 
business  in  the  district,  he  may  appear  either  in  the  ^1^^"*^ 
District  Registry  or  at  the  Central  Office. 

6.  If  a  sole  defendant  appears,  or  all  the  defendants     xii.  4. 
appear  in  the  District  Registry,  or  if  all  the  defend-  4w«ods  in 
ants  who  appear  appear  in  the  District  Registry  and  5^?L 
the  others  make  default  in  appearance,  then,  subject  wbenT^' 
to  the  power  of  removal  in  Order  XXXV.  Rules  13 

to  16  provided,  the  action  shall  proceed  in  the  District 
Registry. 

7.  If  the  defendant  appears,  or  any  of  the  defend-     xii.  6. 
ants  appear,  in  London  the  action  shall  proceed  in  p^^^  in 
London  ;  provided  that  if  the  Court  or  a  Judge  shall  London, 
be  satisfied  that  the  defendant  appearing  in  London  ^  ^^ 

is  a  merely  formal  defendant,  or  has  no  substantial 
cause  to  interfere  in  the  conduct  of  the  action,  such 
Court  or  Judge  may  order  that  the  action  may  proceed 
in  the  District  Registry,  notwithstanding  such  appear- 
ance In  London. 

8.  A  defendant  shall  enter  his  appearance  to  a    xii.  «b. 
writ  of  summons  by  delivering  to  the  proper  officer  a  fp^Stfanoe. 
memorandum   in   writing    dated   on   the   day  of  its 
delivery,  and  containing  the  name  of  the  defendant's 
solicitor,  or   stating  that  the   defendant  defends  in 
person.      He  shall  at  the  same  time  deliver  to  the 

officer  a  duplicate  of  the  memorandum,  which  the 
officer  shall  seal  with  the  official  seal,  showing  the 
date  on  which  it  is  sealed,  and  then  return  it  to  the 
person  entering  the  appearance,  and  the  duplicate 
memorandum  so  sealed  shall  be  a  certificate  that  the 
appearance  was  entered  on  Uie  day  indicated  by  the 
seal 
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Where  »  defendftnt  appears  in  person  be  may  deliver  tbe 
memorandam  of  i^pearanoe  to  the  officer  by  a  person  duly 
authorised,  who  is  not  a  solicitor  {OaJce  v.  Moortcroft,  L.  R.  5 
Q.  B.  76).  As  to  filing  when  no  appearance  entered,  see  Order 
LXVIL  4. 

xii  «b.  9.  A  defendant  shall,  on  the  day  on  which  he 
Notice  of  enters  an  appearance  to  a  writ  of  summons,  give 
'  notice  of  his  appearance  (Form  Na  2  in  Appendix 
A,  Part  IL)  to  the  plaintiffs  solicitor,  or,  if  the 
plaintiff  sues  in  person,  to  the  plaintiff  himself.  The 
notice  may  be  given  either  by  notice  in  writing 
served  in  the  ordinary  way  at  the  address  for  service 
(which,  in  the  case  of  a  writ  issued  out  of  a  District 
Registry,  must  be  the  address  for  service  within  the 
district),  or  by  prepaid  letter  directed  to  that  address 
and  posted  on  the  day  of  entering  appearance  in  due 
course  of  post,  and  shall^  in  either  case  be  _accom- 
panied  by  tiia  sealed  duplicate  memorandum. 

xit.  7.  10.  The  solicitor  of  a  defendant  appearing  by  a 

■er^!*  ^^l  solicitor  shall  state  in  such  memorandum  his  place  of 
business,  and,  if  the  appearance  is  entered  in  the 
Central  Office,  a  place,  to  be  called  his  address  for 
service,  which  shall  not  be  more  than  three  miles 
from  the  principal  entrance  of  the  Central  Hall  at 
the  Royal  Courts  of  Justice,  and,  if  the  appearance  is 
entered  in  a  District  Registry,  a  place,  to  be  called 
his  address  for  service,  which  shall  be  within  the 
district,  and  where  any  such  solicitor  is  only  agent 
of  another  solicitor,  he  shall  add  to  his  own  name  or 
firm  and  place  of  business  tlie  name  or  firm  and 
place  of  business  of  the  principal  solicitor. 

The  various  districts  are  specified  under  Order  XXXV.  Rule 
1,  and  are  co-extensive  with  the  County  Ck>urt  districts  for  the 
time  being  of  those  places. 

X7/.  8.  11.  A  defendant  appearing  in  person  shall  state  in 

defendant  ^^^  memorandum  his  address,  and,  if  the  appearance 
»pp^™  in  is  entered  in  the  Central  Office,  a  place,  to  be  called 
~*~""  his  address  for  service,  which  shall  not  be  more  than 
three  miles  from  the  principal  entrance  of  the  Central 
Hall  at  the  Royal  Courts  of  Justice,  and  if  the 
appearance  is  entered  in  a  District  Registry,  a  place, 
to  be  called  his  address  for  service,  which  shall  be 
within  the  district. 

Where  an  action  is  brought  against  a  solicitor  who  defends  in 
person  and  obtains  judgment,  he  is  entitled  upon  taxation  to  the 


person. 
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»  costs  as  if  he  had  employed  a  solicitor,  except  in  respect  of 
items,  which  the  fact  of  his  acting  directly,  renders  unnecessary 
(XojMi.  Soot,  Society  v.  Okorley,  13  Q.  B.  D.  872.  A). 

12.  II  the  memorandum  does  not  contain  snch  xii.9. 
address  it  shall  not  be  received ;  and  if  any  such  JJ^^^IJ^ 
address  shall  be  iUusory  or  fictitious,  the  appearance 

may  be  set  aside  by  the  Court  or  a  Judge,  on  the 
application  of  the  plaintiff. 

13.  The  memorandum  of  appearance  shall  be  in    jr//.  lo. 
the  Form  No.  1   in  Appendix  A,  Part  11,  with  such  J[p™  *»' 
variations  as  circumstances  may  requira  dum. 

14.  Upon  receipt  of  a  memorandum  of  appearance,     jn.  n.  . 
the  officer  shall  forthwith  enter  the  appearance  in  the  Entry  of. 
Cause  Book. 

16.  Where   persons   are   sued   as   partners  in  the    xii.  12. 
name  of  their  firm,  they  shall  appear  individually  in  ^^p®^!^*^ 
their  own   names :    but  all   subsequent   proceedings 
shall,  nevertheless,  continue  in  the  name  of  the  firm. 

For  service  of  the  writ  of  summons  see  Order  IX.  6. 

Where  persons  sued  as  partners  enter  an  appearance  for  the 
purpose  of  having  the  writ  set  aside,  but  do  not  appear  individu- 
ally, it  is  an  irregularity  which  may  be  rectified  upon  terms 
{NeUon  v.  Pastarino  Je  Co.,  49  L.  T.  564). 

When  one  partner  has  appeared  in  his  own  name  he  is  entitled 
to  put  in  a  defence  in  the  name  of  the  firm  {Taylor  v.  Collier, 
51  L.  J.  Oh.  853). 

As  to  the  effect  of  the  dissolution  of  the  firm  see  Ez  parte 
Taung,  Be  Young,  19  Oh.  D.  124  A,  Order  XVI.  14,  post. 

Judgment  cannot  be  signed  against  a  partner  separately  for 
want  of  appearance,  the  judgment  must  follow  the  writ,  and  be 
signed  against  the  firm  only  {Jackaon  t.  Litchfidd,  8  Q.  B.  D. 
474.  A). 

Since  the  Judicature  Acts  there  is  no  reason  why  a  cost-book 
mining  company  may  not  sue  and  be  sued  like  any  other  part- 
nership in  the  partnership  name  {Escott  v.  Grqf,  47  L.  J.  607, 
per  Lindley,  J. ). 

16.  Where  any  person  carrying  on  business  in  the    xii.  i2a. 
name  of  a  firm  apparently  consisting  of  more  than^^UJ**"® 
one  person  shall  be  sued  in  the  name  of  the  firm,  he  carries  on 
shall  appear  in  his  own  name ;  but  all  subsequent  pro-   ^^ 
ceedings  shall,  nevertheless,  continue  in  the  name  of 

the  firm. 
For  service  of  the  writ  of  summons  see  Order  IX.  7. 

17.  If  two  or  more  defendants  in  the  same  action     xn.  is. 
shall  appear  by  the  same  solicitor  and  at  the  same  dJf^dlui. 
time,  the  names  of  all  the  defendants  so  appearing 

shall  be  inserted  in  one  memorandum. 
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XII.  14.  18.  A  solicitor  not  entenng  an  appearance  or  putting 
5JJ^®JJ*  in  bail,  or  paying  money  into  Court  in  lieu  of  bail  in 
put  In  bftU  an  Admiralty  action  in  reniy  in  pursuance  of  his  written 
tnkkigT  ^^  undertaking  so  to  do,  shall  be  liable  to  an  attachment 

Ball,  when        19.  In  Admiralty  actions  in  rem  bail  may  be  taken 

**^®"'         before  the  Admiralty  Registrar,  or  before  any  District 

Registrar  or  Commissioner  to  administer  oaths  in  the 

Supreme  Court,  and  in  every  case  the  sureties  shall 

justify. 

If  bail  be  demanded  for  an  exorbitant  sum,  plaintiff  mntt  pay 
the  ooets  and  expenses  of  the  defendant  in  giving  it  {The 
Qeorge  Gordon,  9  P.  D.  46). 

BaUbond,         20.  A  bail  bond  shall  not,  unless  by  consent,  be 
fliiug.  fjie^j  until  after  the  expiration  of  twenty-four  hours 

from  the  time  when  a  notice,  containing  the  names 
and  addresses  of  tlie  sureties  and  of  the  Commissioner 
before  whom  the  bail  was  taken,  shall  have  been 
served  upon  the  adverse  ^licitor,  and  a  copy  of  the 
notice  verified  by  affidavit  shall  be  filed  with  the  bail 
bond. 

BaU,  from        21.  No  Commissioner  shall  take  bail  on  behalf  of 

whom  not  *  r  r  •  \l_        1.  • 

to  be  taken,  any  person  for  whom  he  or  any  person  in  partnership 
with  him  is  acting  as  solicitor  or  agent. 

XII,  15.  22.  A  defendant  may  appear  at  any  time  before 
tj^for!"^  judgment.  If  he  appear  aVany  time  after  the  time 
limited  by  the  writ  for  appearance,  he  shall  not,  unless 
the  Court  or  a  Judge  shall  otherwise  order,  be  entitled 
to  any  further  time  for  delivering  his  defence,  or  for 
any  other  purpose,  than  if  he  had  appeared  according 
to  the  writ. 

The  time  limited  for  appearance  to  an  ordinary  writ  js  eight 
days  (Order  IL  8  ;  App.  Pt  1.,  Forms  1-4). 

XII,  16.         23.  In  Probate  actions  any  person  not  named  in 
iwtSnJ***    the  writ  may  intervene  and  appear  in  the  action  as 
heretofore,  on  filing  an  affidavit  showing  how  he  is 
interested  in  the  estate  of  the  deceased. 

XII.  17.         24.  lu  an  Admiralty  action  tV»  rem  any  person  not 
LV^ctions.  nanied  in  the  writ  may  intervene  and  appear  as  here- 
tofore, on  filing  an  affidavit  showing  that  he  is  in- 
terested  in  the  res  under  arrest,  or  in  the  funcTifthe 
Registry. 

XII.  18.  26.  Any  person  not  named  as  a  defendant  in  a  writ 
Recovery  o  ^£  summous  for  the  recovery  of  land  may  by  leave  of 
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the  Court  or  a  Judge  appear  and  defend,  on  ^Hng  an 
affidavit  showing  that  he  is  in  possession  of  the  land 
either  by  himself  or  by  his  tenant. 

An  equitable  tenant  for  life  who  was  in  possession  of  the  rents 
nnder  an  order  of  Ck>nrt  was  held  entitled  by  right  to  defend  an 
action  of  ejectment,  and  to  use  the  name  of  the  trustee  for  that 
purpose  [Longhcume  v.  Fi$ker,  47  L.  J.  Ch.  379). 

26.  Any  person  appearing  to  defend  an  action  for    xii  19. 
the  recovery  of  land  as  landlord,  in  respect  of  property  ^J^*** 
whereof  he  is  in  possession  only  by  his  tenant,  shall 

state  in  his  appearance  that  he  appears  as  landlord. 

27.  Where  a  person  not  named  as  defendant  in  any    xii.  so. 
writ  of  summons  for  the  recovery  of  land  has  obtained  £Sd*/nJu^' 
leave  of  the  Ck)urt  or  a  Judge  to  appear  and  defend,  >>y  ponwu 
he  shall  enter  an  appearance,  according  to  the  fore-  JSt  *  *" 
going  Rules  of  this  Order,  intituled  in  the  action  against 

the  party  named  in  the  writ  as  defendant,  and  shall 
forthwith  give  notice  of  such  appearance  to  the  plain- 
tiff's solicitor,  or  to  the  plaintiff  if  he  sues  in  person, 
and  shall  in  all  subsequent  proceedings  be  named  as  a 
party  defendant  to  the  action. 

28.  Any  person  appearing  to  a  writ  of  summons  for  ^  ^n.  21. 
tiie  recovery  of  land  shall  be  at  liberty  to  limit  his  to  part  of 
defence  to  a  part  only  of  the  property  mentioned  in  the  ^*°^' 
writ)  describing  that  part  with  reasonable  certainty  in 

his  memorandum  of  appearance,  or  in  a  notice  intituled 
in  the  action  and  signed  by  him  or  his  solicitor.  Such 
notice  shall  be  served  within  four  days  after  appear- 
ance; and  an  appearance,  where  the  defence  is  not 
limited  as  above  mentioned,'shall  be  deemed  an  appear- 
ance to  defend  for  the  whole. 

29.  The  notice  mentioned  in  the  last  preceding    xir.  22. 
Rule  shall  be  in  the  form  No.  3  in  Appendix  A,  Part  J^^®' 
II.,  with  such  variations  as  circumstances  may  require. 

30.  A  defendant  before  appearing  shall  be  a^t  liberty  conditional 
without  obtaining  an  oider  to  enter  or  entering  a  con-  ^f^IJ^®*' 
ditional  appearance,  to  serve  notice  of  motion  to  set  order, 
aside  the  service  upon  him^oFlhe  writ  or  of  notice  of 

the  writ,  or  to  discharge  the  order  authorising  such 
service. 
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ORDER  XIIL 


XIIL  1. 
By  infant 
or  person 
of  unBOimd 
mind. 


Default  op  Appbarancb. 

The  obtaining  the  appointment  of  a  guardian  ad  lUem-vi  now 
obligatory.  The  cases  in  which  final  judgment  can  be  obtained 
have  been  considerably  increased.  Procedure  in  default  of  ap- 
pearance has  been  facilitated  by  Rule  12  in  actions  in  Chancery, 
Probate,  and  Admiralty  Divisions,  by  requiring  no  Statement 
of  Claim  where  the  writ  has  been  speciaUy  indorsed.  There 
have  been  added  special  provisions  adapted  to  the  Admiralty 
Division,  also  to  a  claim  on  a  bond  within  8  &  9  Will  IIL  c.  11. 

1.  "Where  no  appearance  has  been  entered  to  a  writ 
of  summons  for  a  defendant  who  is  an  infant  or  a 
person  of  unsoimd  mind  not  so  found  by  inquisition, 
the  plaintiff  shall,  before  further  proceeding  with  the 
action  against  the  defendant,  apply  to  the  Court  or  a 
Judge  for  an  order  that  some  proper  person  be  assigned 
guardian  of  such  defendant,  by  whom  he  may  appear 
and  defend  the  action.  But  no  such  order  shall  be 
made  unless  it  appears  on  the  hearing  of  such  applica- 
tion that  the  writ  of  summons  was  duly  served,  and 
that  notice  of  such  application  was,  after  the  expiration 
of  the  time  allowed  for  appearance,  and  at  least  six 
clear  days  before  the  day  in  such  notice  named  for 
hearing  the  application,  served  upon  or  left  at  the 
dwelling-house  of  the  person  with  whom  or  under 
whose  care  such  defendant  was  at  the  time  of  serving 
such  writ  of  summons,  and  also  (in  the  case  of  such 
defendant  being  an  infant  not  residing  with  or  under 
the  care  of  his  father  or  guardian)  served  upon  or  left 
at  the  dwelling-house  of  the  father  or  guardian,  if  any, 
of  such  infant,  unless  the  Court  or  Judge  at  the  time 
of  hearing  such  application  shall  dispense  with  such 
last-mentioned  service. 

As  to  the  appointment  of  a  guardian  ad  litem  of  an  infant,  see 
Order  XVL  16 ;  and  of  a  lunatic  or  person  of  unsound  mind, 
Ihid.  17. 

As  to  default  of  appearance  by  a  lunatic  to  an  originating 
summons,  see  Re  Pepper^  Order  LV.  3,  4,  poet 

In  a  foreclosure  action  a  day  to  shbw  cause  against  the  judg- 
ment was  given  to  the  infant  heir  at  law  {Mdlor  v.  Porter,  25 
Ch.  D.  158). 

XIIL  2.         2.  Where  any  defendant  fails  to  appear  to  a  writ 

J^J^^'*®*^*"^  of  summons,  and  the  plaintiff  is  desirous  of  proceeding 

upon  default  of  appearance  imder  any  of  the  following 

Kules  of  this  Order,  or  tmder  Order  XV.,  Kule  1,  he 

shall,  before  taking  such  proceeding  upon  default,  file 
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ail  affidavit  of  service,  or  of  notice  in  lieu  of  service, 
as  ihe  case  may  be. 

It  is  necessaiy  to  make  an  affidavit  of  a  good  defence  on  the 
merits  to  have  a  judgment  which  has  been  regularly  siffned  set 
aside.  Before  the  Judicature  Acts  a  plea  of  infancy,  bankruptcy, 
or  the  Statute  of  Limitations  was  considered  a  good  defence  on 
the  merits  {Ddafidd  v.  Tanner,  5  Taunt,  855  ;  Evana  v.  OUl,  1 
B.  ft  P.  52 ;  Maddocks  v.  ffUfnei,  1  B.  ft  P.  228). 

It  would  appear  that  the  affidavit  must  show  not  only  that 
defendant  has  a  good  defence,  but  what  the  nature  of  that  defence 
is  ( WhUey  v.  WkUey,  4  C.  B.  N.  S.  658). 

In  WUliams  v.  BrUeoe,  29  W.  R.  713,  Hall,  V.C,  allowed 
a  person  to  defend  on  the  ground  that  he  had  never  made  the 
agreement  sued  upon,  and  that  the  judgment  was  the  earliest 
notice  he  had  received  of  the  action.  The  terms  were  that  he 
should  pay  all  costs  subsequent  to  delivery  of  statement  of  claim, 
including  the  costs  of  the  motion. 

In  a  bottomry  action  in  addition  to  filing  the  affidavit  of 
service  under  this  Rule  the  original  writ  must  be  annexed  (The 
£ppos,  49  L.  T.  604). 

3.  Where  the  writ  of  summons  is  indorsed  for  a    xm.  a. 
liquidated  demand,  whether  specially  or  otherwise,  and  Ja^  "**"*' 
the  defendant  fails,  or  all  the  defendants,  if  more  than  demand, 
one,  fail  to  appear  thereto,  the  plaintiflF  may  enter  final 
judgment  for  any  sum  not  exceeding  the  sum  indorsed 
on  the  writj  together  with  interest  at  the  rate  specified 
(if  any),  or  (if  no  rate  be  specified)  at  the  rate  of  five 
per  cent,  per  annum,  to  the  date  of  the  judgment,  and 
costs. 

As  to  specially  indorsed  writs  see  note  to  Order  IIL  6. 

FIXED  006T8  IH  VASBS  OF  JUDGMENT  BT  DEFAULT  (iN  THE 
Q.   K   D.) 

£     8.     d. 

In  cases  for  a  sum  exceeding  £50  on  apeciaUy  indorsed 

Writs  issued  on  or  after  Ihih  January  1884,  in 

Country  and  Agency  Cases,  and  in  Cases  where 

Service  effected  more  than  five  miles  from  General 

Post  Office,  St  Martin's-leGrand      .        .        .560 

Town  Cases .        .       4  14     0 

And  in  addition  for  each  extra  Service  .  .  .060 
The  above  aUowances  to  indude  aU  mileage. 

And  in  Gases  where  Writs  are  indorsed  for  a  liquidation  claim, 
hui  not  specially,  and  in  Gases  in  which  the  sum  recovered 
amounts  to  £20  and  upwards  and  does  not  exceed  £50,  as  follows: — 

£    s.    d. 
In  Country  and  Agency  Cases,  or  where  Service 
effected  more  than  five  miles  from  the  General 
Post  Office,  St.  Martin's-le-Grand     .        .        .       4  12    0 

Town  Cases 4     0    0 

And  in  addition  for  each  extra  Service  .        .060 

The  above  aUowances  to  include  all  mUea^ge, 
In  Cases  under  £20,  no  Costs,  unless  Order  for  Costs. 

£t  Order  of  the  Masters. 
Z\gt  January  1884. 
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XJII.4.  4.  Where  the  writ  of  summons  is  indorsed  for  a 
2^«ra?*°'  liquidated  demand,  whether  specially  or  otherwise, 
defoQdanta.  and  there  are  several  defendants,  of  whom  one  or 
more  appear  to  the  writ,  and  another  or  others  of 
them  fail  to  appear,  the  plaintiff  may  enter  final  judg- 
ment, as  in  the  preceding  Rule,  against  such  as  have 
not  appeared,  and  may  issue  execution  upon  such 
judgment  without  prejudice  to  his  right  to  proceed 
with  the  action  against  such  as  have  appeared. 

Pordeten-  6.  Where  the  writ  is  indorsed  with  a  claim  for 
*J2^'  detention  of  goods  and  pecuniary  damages,  or  either 
of  them,  and  the  defendant  fails,  or  all  the  defendants 
if  more  than  one  fail,  to  appear,  the  plaintifif  may 
enter  interlocutory  judgment,  and  a  writ  of  inquiry 
shall  issue  to  assess  the  value  of  the  goods  and  the 
damages,  or  the  damages  only,  as  the  case  may  he, 
in  respect  of  the  causes  of  action  disclosed  by  the  in- 
dorsement on  the  writ  of  summons.  But  the  Court 
or  a  Judge  may  order  that,  instead  of  a  writ  of  inquiry, 
the  value  and  amount  of  damages,  or  either  of  Uiem, 
shall  be  ascertained  in  any  way  which  the  Court  or 
Judge  may  direct. 

By  Order  XXXVL  57,  when  it  appearB  that  the  amount  of 
the  damages  is  substantially  a  matter  of  calculation,  the  Judge 
may  direct  the  sum  to  be  ascertained  by  an  officer  of  the  Ck)urt 
It  is  pointed  out  in  Macdonadd  v.  PaUerton  A  Ob.,  W.  N.  1884, 
72,  that  this  Rule  contains  no  such  restriction. 

Detention  of  6.  Where  the  writ  is  indorsed  as  in  the  last  pre- 
FaSureof  ^^^^8  ^\s1q  mentioned,  and  there  are  several  defen- 
one  or  more  dants,  of  whom  one  or  more  appear  to  the  writ,  and 
defendants,  another  or  others  of  them  fail  to  appear,  the  plaintiff 
may  sign  interlocutory  judgment  against  the  defendant 
or  defendants  so  failing  to  appear,  and  the  value  of 
the  goods  and  the  damages,  or  either  of  them,  as  the 
case  may  be,  may  be  assessed  as  against  the  defendant 
or  defendants  suffering  judgment  by  default,  at  the 
same  time  as  the  trial  of  the  action  or  issue  therein 
against  the  other  defendant  or  defendants,  unless  the 
Court  or  a  Judge  shall  otherwise  direct :  Provided  that 
the  Court  or  a  Judge  may  order  that  instead  of  a  writ 
of  inquiry  or  trial,  the  value  and  amount  of  damages, 
or  either  of  them,  shall  be  ascertained  in  any  way 
which  the  Court  or  Judge  may  direct. 

Detention  of  7.  Where  the  writ  is  indorsed  with  a  claim  for  de- 
fiquidau^  tcutiou  of  goods  and  pecuniary  damages,  or  either  of 
demand.      them,  and  is  further  indorsed  for  a  liquidated  demand, 
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whether  specially  or  otherwise,  and  any  defendant 
fails  to  appear  to  the  writ,  the  plaintiff  may  enter 
final  judgment  for  the  debt  or  liquidated  demand, 
interest  and  costs  against  the  defendant  or  defendants 
failing  to  appear,  and  interlocutory  judgment  for  the 
value  of  the  goods  and  the  damages,  Or  the  damages 
only,  as  the  case  may  be,  and  proceed  as  mentioned  in 
such  of  the  preceding  Eules  of  this  Order  as  may  be 
applicable. 

Am  to  scale  of  costs,  see  Rule  3,  n.  wnite. 

8.  In   case  no  appearance  shall  be  entered  in  an     ^liJ-  7. 
action   for  the   recovery   of    land,   within    the   time  uucU^^'^  ** 
limited  by  the  writ  for  appearance,  or  if  an  appear- 
ance be  entered  but  the  defence  be  limited  to  part 

only,  the  plaintiff  shall  be  at  liberty  to  enter  a 
judgment  that  the  person  whose  title  is  asserted  in 
the  writ  shall  recover  possession  of  the  land,  or  of 
the  part  thereof  to  which  the  defence  does  not  apply. 

9.  Where  the  plaintiff  has  indorsed  a  claim  for    xiii.  8. 
mesne  profits,  arrears  of  rent^  or  damages  for  breach  ^^g^. 
of  contract^  upon  a  writ  for  the  recovery  of  land,  he 

may  enter  judgment  as  in  the  last  preceding  Bule 
mentioned  for  the  land ;  and  may  proceed  as  in  the 
other  preceding  Rules  of  this  Order  mentioned  as  to 
such  other  claim  so  indorsed. 

In  actions  for  the  recovery  of  land,  no  cause  of  action  will 
nsnally  be  allowed  to  be  joined  exoept  such  as  are  intimately 
connected  with  the  subject-matter  of  the  dispute  (Order  XVIII. 
Bule  2). 

10.  Where  judgment  is  entered  pursuant  to  any  of    Jf|/^.  s. 
the  preceding  Rules  of  this  Order,  it  shall  be  lawful  SSuejudg. 
for  the  Court  or  a  Judge  to  set  aside  or  vary  such  '"•'^*' 
judgment  upon  such  terms  as  may  be  just 

When  no  irreparable  wrong  will  be  done  to  a  plaintiff,  who 
has  obtained  judgment  by  default,  lapse  of  time  is  not  a  bar  to 
an  ^ypllcation  to  set  it  aside  {Atwood  v.  Chicheiter,  8  Q.  B.  D. 
722.  A). 

IL  Where  a  defendant  fails  to  appear  to  a  writ  of  xiii.  5a. 
summons  issued  out  of  a  District  Registry,  and  the  5^^^^. 
defendant  had  the  option  of  entering  an  appearance 
either  in  the  District  Registry  or  in  the  Central 
Office,  judgipent  for  want  of  appearance  shall  not  be 
entered  by  the  plaintiff  until  after  such  time  as  a 
letter  posted  in  I^ondon  on  the  previous  evening, 
in  due  time  for  delivery  to  him  on  the  following 
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morning,  ought,  in  due  course  of  post,  to  have 
reached  him. 

12.  In  all  actions  not  by  the  Rules  of  this  Order 
otherwise  specially  provided   for,  in  case  the   party 

lor!*"*  served  with  the  writ,  or  in  Admiralty  actions  in  rem 

the  defendant,  does  not  appear  within  the  time 
limited  for  appearance,  upon  the  filing  by  the  plaintiff 
of  a  proper  affidavit  of  service,  and  if  the  writ  is  not 
specially  indorsed  under  Order  IIL,  Rule  6,  of  a 
statement  of  claim,  the  action  may  proceed  as  if  such 
party  had  appeared,  subject,  as  to  actions  where  an 
account  is  claimed,  to  the  provisions  of  Order  XV. 

Where  the  mortgagor,  defendant  in  a  foreclosure  action,  had 
not  am>eared,  the  usual  order  for  foreclosure  was  made  against 
him  {PaUy  v.  Flint,  48  L.  J.  Ch.  696). 

13.  In  Admiralty  actions  in  rem^  upon  default  of 
appearance,  if,  when  the  action  comes  before  him, 
the  Judge  is  satisfied  that  the  plaintifiPs  claim  is  well 
founded,  he  may  pronounce  for  the  claim  with  or 
without  a  reference  to  the  Admiralty  Registrar  or  to 
the  Admiralty  Registrar  assisted  by  Merchants,  and 
may  at  the  same  time  order  the  property  to  be  ap- 
praised and  sold,  with  or  without  previous  notice,  and 
the  proceeds  to  be  paid  into  Court,  or  may  make  such 
order  as  he  shall  think  just. 

The  ten  days  stated  in  Order  XXL  6,  must  elapse  and  a 
notice  of  trial  under  Order  XXXVI.  11  must  be  filed  in  the 
Registry  in  order  to  obtain  judgment  upon  default  of  appear- 
ance [The  Avtnir,  9  P.  D.  84). 

14.  Where  the  writ  is  indorsed  with  a  claim  on  a 
bond  within  8  &  9  Will.  III.  c.  11,  and  the  defen- 
dant fails  to  appear  thereto,  no  statement  of  claim 
shall  be  delivered,  and  the  plaintiff  may  at  once  sug- 
gest breaches  by  delivering  a  suggestion  thereof  to 
the  defendant  or  his  solicitor,  and  proceed  as  men- 
tioned in  the  said  statute  and  in  3  &  4  Will  IV.  c. 
42,  s.  16. 

Section  8  of  8  &  9  Will.  III.  c.  11,  which  treats  of  such  claims, 
is  hereto  appended.  By  3  &  4  Will.  IV.  c.  42,  s.  16,  the  writs 
of  inquiry  under  the  preceding  statute  are  to  be  executed  before 
the  Sheriff  unless  otherwise  ordered.  As  to  payment  into 
Court  in  these  cases  see  Order  XXII.  1. 

8  &  9  WiU,  3,  c.  11,  s.  8.— And  be  it  further  enacted.  That 
in  all  actions  which  from  and  after  the  said  25th  day  of  March, 
1697,  shall  be  commenced  or  prosecuted  in  any  of  TCs  Majesty's 
Courts  of  Record,  upon  any  bond  or  bonds,  or  on  any  penal 
sum,  for  non-performance  of  any  covenants  or  agreements  in 
any  indenture,  deed  or  writing  contained,  the  plaintiff  or  plain- 
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tifb  mAj  assign  as  many  breaches  as  he  or  they  shall  think  fit, 
and  the  jory  upon  trial  of  such  action  or  actions,  shall  and  may 
assess,  not  only  such  damages  and  costs  of  suit  as  have  heretofore 
been  usually  aone  in  such  cases,  but  also  damages  for  such  of 
the  said  breaches  so  to  be  assigned,  as  the  plaintiff  upon  the  Jury  may 
trial  of  the  issues  shall  prove  to  have  been  broken,  and  that  the  vibcbh 
like  judgment  shall  be  entered  on  such  verdict  as  heretofore  "*°"fif«** 
hath  been  usually  done  in  such  like  actions ;  and  if  judgment 
shall  be  given  for  the  plaintiff  on  a  demurrer,  or  by  a  confession, 
or  nihil  dicU,  the  plaintiff  upon  the  roll  may  suggest  as  many 
breaches  of  the  covenants  and  agreements  as  he  shall  think  fit, 
upon  which  shall  issue  a  vrrit  to  the  sheriff  of  that  county  where 
the  action  shall  be  brought,  to  summon  a  jury  to  appear  before 
the  Justices  or  Justice  of  Assize  or  ni$i  privs,  of  that  coimty,  to 
inquire  of  the  truth  of  every  one  of  those  breaches,  and  to  assess 
the  damages  that  the  plaintiff  shall  have  sustained  thereby ; 
in  which  writ  it  shall  be  commanded  to  the  said  Justices  or 
Justice  of  Assize,  or  ni$i  prtio,  that  fae  or  they  shall  make  a 
return  thereof  to  the  Ck>urt  from  whence  the  same  shall  issue,  Where 
at  the  time  in  such  writ  mentioned  ;  and  in  case  the  defendant  or  sxeoiiHon 
defendants,  after  such  judgment  entered,  and  before  any  execu-  ^Ji^ed! 
tion  executed,  shall  pay  into  the  Court  where  the  action  shall  be 
brought,  to  the  use  of  the  plaintiff  or  plaintiffs,  or  his  or  their 
executors  or  administrators,  such  dami^^  as  to  be  assessed  by 
reason  of  all  or  any  of  the  breaches  of  such  covenants,  together 
with  the  costs  of  suit,  a  stay  of  execution  of  the  said  judgment 
shall  be  entered  upon  record  ;  or  if  by  reason  of  any  execution 
executed,  the  plaintiff  or  plaintiffs,  or  his  or  their  executors  or 
administrators,  shall  be  fully  paid  or  satisfied  all  such  damages 
so  to  be  assessed,  together  with  his  or  their  costs  of  suit,  and  all  Or  diA- 
reasonable  charges  and  expenses  for  executing  the  said  execution,  chaiged. 
the  body,  lands,  or  goods  of  the  defendant,  shall  be  thereupon 
fortfawiUi  discharged  from  the  said  execution,  which  shall  like- 
wise be  entered  upon  record  ;  but  notwithstanding,  in  each  case  ^ut  judg- 
such  judgment  shall  remain,  continue  and  be,  as  a  further  ment  to 
security  to  answer  to  the  plaintiff  or  plaintiffs,  and  his  or  their  remain,  to 
executors  or  administrators,  such  damages  as  shall  or  may  be  JJJ^^  ***^ 
sustained  for  further  breach  of  any  covenant  or  covenants  in  the  Breach, 
same  indenture,  deed  or  writing  contained,  upon  which  the 
plaintiff  or  plaintiffo  may  have  a  scire  fciciai  upon  the  said  judg-  Scire  facia*, 
ment  against  the  defendant  or  against  his  heir  terre-tenants,  or 
his  executors  or  administrators,  suggesting  other  breaches  of  the 
said  covenants  or  agreements,  and  to  summon  him  or  them  re- 
spectively to  show  cause  why  execution  shall  not  be  had  or 
awarded  upon  the  said  judgment,  upon  which  there  shall  be  the 
like  proceeding  as  was  in  the  action  of  debt  upon  the  said  bond 
or  obligation,    for  assessing  of  damages  upon  trial  of  issues 
j<Hned  upon  such  breaches,  or  inquiry  thereof  upon  a  writ  to  be 
awarded  in  numner  as  aforesaid  and  that  upon  payment  or  satis- 
faction in  manner  as  aforesaid,  of  such  future  damages,  costs  and 
charges  as  aforesaid,  all  further  proceedings  on  the  said  judg- 
ment are  again  to  be  stayed,  and  so  toiiet  qnoties,  and  the 
defendant,  lus  body,  lands  or  goods,  shall  be  discharged  out  of 
execution  as  aforesaid. 
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ORDER  XIV. 

Leave  to  sign  Judgment  and  Defend  where 
Writ  specially  Indwused. 

The  affidavit  m  rapport  of  a  rammons  under  Order  XIV.  1, 
must  be  made  by  some  person  who  can  '*  swear  positively  to  the 
facts  verifying  the  cause  of  action  and  the  amount  claimed.*' 
Actions  for  recovery  of  land  are  included.  The  summons  is 
returnable  in  four  days. 

xiv,\.  1.  Where  the  defendant  appears  to  a  writ  of  Bummons 
ftJi*^"*  spcially  indorsed  under  Order  III.,  Rule  6,  the  plain- 
ment  tiff  may,  on  affidavit  made  by  himself,  or  by  any  other 

person  who  can  swear  positively  to  the  facts  verifying 
the  cause  of  action  and  the  amount  claimed  (if  any), 
and  stating  that  in  his  belief  there  is  no  defence  to  the 
action,  apply  to  a  Judge  for  liberty  to  enter  final  judg- 
ment for  the  amount  so  indorsed,  together  with  interest, 
if  any,  or  for  recovery  of  the  land  (with  or  without 
rent  or  mesne  profits),  as  the  case  may  be,  and  costs. 
The  Judge  may  thereupon,  unless  the  defendant  by 
affidavit  or  otherwise  shall  satisfy  him  that  he  has  a 
good  defence  to  the  action  on  the  merits,  or  disclose 
such  facts  as  may  be  deemed  sufficient  to  entitle  him 
to  defend,  make  an  order  empowering  the  plaintiff  to 
enter  judgment  accordingly.  , 

As  to  what  constitutes  a  special  indorsement,  see  Order  III. 
6n. 

The  provisions  of  this  Rule  ought  not  to  be  exercised  save  where 
the  case  is  quite  free  from  doubt.  If  he  can  satisfy  the  Ckmrt 
that  be  has  a  good  defence  on  the  merits,  the  defendant  is  en- 
titled to  be  let  in  to  defend  without  having  any  terms  imposed 
on  him.  If  he  only  disdosee  facts  which  may  entitle  him  to 
defend,  then  rach  terms  may  be  imposed  as  may  be  thought  fit, 
under  Rule  6  of  this  Order  {Ray  v.  Barker,  4  Ex.  D.  279.  A  ; 
LLoydCt  Banking  Company  v.  OgU^  1  Ex.  D.  262 ;  JiunnaeUi  v. 
MesquitOf  1  Q.  R  D.  416).  If  the  defendant  can  on  hearsay 
evidence  suggest  a  defence,  or  show  some  probability  of  either 
proving  it  tumself,  or  getting  it  from  the  plaintiff  by  interroga- 
tories, he  ought  to  be  allowed  to  defend  {Harrison  v.  BoUenJitim, 
26  W.  R.  862.  A).  Where  a  defendant  alleges  that  a  bill  of 
exchange  was  drawn  in  fraud  of  him,  he  is  entitled  to  uncon- 
ditional leave  to  defend,  for  the  onus  of  proof  that  he  is  a  bond 
JUU  holder  for  value  is  cast  upon  the  plaintiff  {Fuller  v.  AUxandeff 
47  L.  T.  448  ;  MiUard  v.  Badddey,  W.  N.  1884,  96). 

The  dismissal  of  a  summons  under  this  Order  is  no  bar  to 
another  application  upon  fresh  materials  ( Wagtta^y.  JacobowiUf 
W.  N.  1884,  17). 

An  order  giving  leave  to  sign  judgment  unless  a  sum  be  paid 
before  a  day  named,  need  not  be  served  upon  the  defendant  before 
judgment  is  feigned  upon  it  {ffopton  v,  BoberUon,  W.  N.  1884,  77). 
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An  aHfljgation  by  foreign  plAiiitifls  tiiat  an  aj^oaHon  under 
this  Role  is  abont  to  be  made,  is  no  ground  for  refining  aa  ap^ica- 
tion  by  defendant  requiring  plaintiff  to  give  seourity  for  ooeta 
{Banqw  de  Travaux  PMiqwm  v.  WailU,  W.  N.  1884,  64). 

When  the  defendant  desired  to  oross-ejcamine  the  plaintiff's 
derk  as  to  whether  be  had  duly  posted  the  letter  by  whi<A  the 
defendant  was  sought  to  be  bound,  he  was  allowed  to  defend  for 
that  purpose  on  p^ing  the  money  into  Court  (Osrto  Para  Co, 
V.  PoBtMdge,  80  W.  R.  880.  A). 

The  provisions  of  this  Order  extend  to  actions  on  foreign 
judgments  {Chnmt  v.  MaiAon,  18  Q.  B.  D.  802.  A). 

Service  of  a  summons  for  judgment  under  this  Order  by  leavii^ 
the  same  in  the  letter-boK  is  not  good  service  witlna  Order  LXVIL 
2  {JimiMZ  V.  Oven,  W.  N.  1888,  282). 

In  Cliff&rd  v.  Budda,  W.  X.  1884,  40,  Matthew,  J.,  allowed 
judgment  to  be  signed  against  a  defendant  who  bad  gone  into 
liquidation  since  action  brought,  the  Court  of  Bankruptcy  having 
reused  to  stay  the  action  on  the  ground  that  it  was  ao  action 
for  fraudulent  breach  of  trust. 

Where  a  defendant  has  lodged  money  in  Court  under  this 
Order  as  a  condition  of  liberty  to  defend  and  desires  to  appro- 
priate any  part  to  the  plaintiff's  daim,  he  should  proceed  under 
Rule  48  Supreme  Court  Funds  Rules,  1884  (Order  XXIL 
12,  n). 

If  the  defendant  have  paid  money  into  Court  as  a  condition 
for  obtaining  leave  to  defend,  he  is  entitled  to  have  his  m(mey 
returned  on  obtaining  judgment  in  the  Divisional  Court,  not- 
witiistaading  that  notioe  of  appeal  has  been  given  ( YoHctkire 
Bemkififf  C^npany  v.  BeqUon,  4  C.  P.  D.  218.  A). 

Payment  into  Court  of  the  amount  indorsed  upon  the  writ  will 
not  entitle  a  defendant  to  defend  as  a  matter  of  right  {Orwnnj>  v. 
Cavendish,  5  Ex.  D.  211.  A).  Nor  will  a  counterckum  which  is 
not  sufficiently  connected  with  the  cause  of  action  {Ang.  ItaUan 
Bank  v.  JDaviee,  88  L.  T.  197).  The  beneficial  provisions  of 
Order  XIV.  1,  ought  not  to  be  frittered  away.  In  this  case  the 
Court  considered  the  counterclaim  of  an  unsubstantial  character. 

An  order  to  sign  judgment  under  this  Rule  is  an  interlocutory 
order  {Standard  ZHmsovnt  Companjf  v.  Lagrange,  8  C.   P.  D.     ^ 

er.  A).  • 

When  leave  to  defend  is  given,  statement  of  defence  must  be 
delivered  within  eight  days  (Order  XXL,  Rule  8).  Where  leave 
has  been  given  the  Court  of  Appeal  are  reluctant  to  interfere 
(Papayanni  v.  Coutpas,  W.  N.  1880,  l09.  A). 

The  time  for  delivering  a  statement  of  defence  does  not  run 
between  the  time  of  the  taking  out  and  the  hearing  of  a  summons 
under  this  Rule  {ffob$on  v.  Mmki,  W.  N.  1884,  8). 

Judgment  in  default  or  under  Order  XIV.  may  be  signed 
against  a  married  woman,  but  execution  will  only  issue  against 
her  separate  estate  (Perks  v.  Mylrea,  W.  N.  1884,  64  ;  Moore  v. 
MvOigan,  Ibid.  84  ;  BursOl  v.  Tanner,  18  Q.  B.  D.  691).  It  will 
not  affect  property  over  which  there  is  a  restraint  on  anticipa- 
tion {Pike  V.  FUzgObon,  17  Ch.  D.  454.  A,  M.  W.  P.  Act,  sec. 
19),  except  such  restraint  exist  under  any  settlement  or  agree- 
ment for  a  settiement  of  her  own  property  entered  into  by  her- 
self (Ibid. ;  Burmll  v.  Tanner,  13  Q.  B.  D.  691).  The  same  rule 
would  BipfHy  to  the  case  of  a  widow  who  has  given  bills  during 
her  coverture  {Ortner  v.  Fitegibbon,  60  L.  J.  Ch.  17). 

In  Durrant  v.  Ricketts,  8  Q.  B.  D.  177,  the  Court  refused  to 
allow  final  judgment  to  be  signed  against  a  married  woman 
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under  this  Rule,  in  an  motion  for  the  price  of  goodn  supplied  to 
her  during  her  coverture,  inasmuch  as  there  omild  be  no  judg- 
ment against  a  married  woman  personally  in  respect  of  such  a 
claim.    See  note  to  Order  XVI.  16. 

Should  the  affidavit  in  defence  admit  part  of  the  claim,  the 
Master  has  no  power  to  make  the  leave  to  defend  conditional  upon 
payment  within  a  limited  time  of  the  sum  admitted  {Dennu  v. 
Seymour,  4  £x.  D.  80).  The  proper  order  is  that  plaintiff  have 
judgment  for  the  amount  admitted,  defendant  to  be  at  liberty  to 
defend  as  to  the  residue  (Dennis  v.  Sei/mour,  4  Ex.  D.  80).  An 
order  refusing  leave  to  defend,  except  on  payment  or  security  for  a 
stated  amount  within  a  given  period,  should  not  be  made  when 
defendant  denies  the  accuracy  of  the  account  upon  which  the 
special  indorsement  is  founded  ( WaUingford  v.  Mutual  Society,  5 
App.  Gas.  685). 

An  application  to  remit  an  action  to  the  County  Court  under 
sea  7,  County  Court  Act,  1867,  was  adjourned  on  the  statement 
of  the  plaintiff  that  it  was  his  intention  to  ftpply  ftt  once  for 
judgment  under  this  Order  {Smith  v.  Harley,  W.  K.  1884,  99). 

A  plaintiff  who  has  not  acted  on  an  order  for  judgment  under 
this  Rule  for  the  spaoe  of  one  year,  can  only  sign  judgment  after 
one  month's  notice  of  his  intention  to  proceed  {Staj^rd  Bank  v. 
Weaver,  W.  N.  1884,  78). 

Where  judgment  is  obtained  in  an  ordinary  case  under  this 
Rule,  the  allocatur  for  costs  is  £6, 10s.  in  town  and  £7  in  country 
cases ;  6s.  is  allowed  for  each  additional  defendant,  and  any 
extraordinary  costs  can  be  brought  to  the  notice  of  the  Master 
(Bye  V.  Kirby,  W.  N.  1883,  195) ;  when  a  writ  has  been  issued 
in  London  and  served  upon  a  defendant  in  the  country,  that  is 
a  country  case  (Davia  v.  Stevem,  W.  N.  1884,  9). 

Proceedings  against  a  solvent  debtor,  where  it  is  expected 
that  there  is  no  defence  to  the  action,  should  be  taken  under 
this  Rule,  and  not  by  Debtor's  Sunmions.  It  was  not  intended 
to  make  the  Court  of  Bankruptcy  a  tribunal  to  decide  ordinary 
actions  of  debt  Such  summonses  are  always  more  or  less 
vexatious  when  the  man  who  is  summoned  is  solvent  (Ex  parte 
Sewelly  13  Ch.  D.  266.  A  ;  £x  parU  Jacob9(m,  22  Ch.  D.  312.  A). 
This  Rule  is  intended  to  apply  to  those  cases  which  are  clearly 
undefended ;  where  any  doubt  exists,  leave  to  sign  judgment 
ought  not  to  be  given  (Thompson  v.  MarshaO,  28  W.  R.  220.  A). 

A  ^u^tt         ^'  "^^^  application  by  the  plaintiff  for  leave  to  enter 

iJri^o,  "  final  judgment  under  the  last  pi*eceding  Rule  shall  be 

made  by  summons  returnable  not  less  than  four  clear 

days   after   service,  accompanied  by  a   copy   of  tlie 

affidavit  and  exhibits  referred  to  therein. 

xtv.s.  3.  The  defendant  may  show  cause  against  such 
may  "how*  application  by  affidavit,  or  (except  in  actions  for  the 
<»"««•  recovery  of  land)  by  offering  to  bring  into  Court  the 
sum  indorsed  on  the  writ.  Such  affidavit  shall  state 
whether  the  defence  alleged  goes  to  the  whole  or  to 
part  only,  and  (if  so)  to  what  part,  of  the  plaintiff's 
claim.  And  the  Judge  may,  if  he  think  fit,  order  the 
de/endant,  or,  in  the  case  of  a  corporation,  any  officer 
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thereof,  to  attend  and  be  examined  upon  oath :  or  to 
produce  any  leases,  deeds,  b^oks,  or  documents,  or 
copies  of  or  extracts  therefrom. 

Upon  an  application  by  the  plaintiff  for  leave  to  sign  judgment 
under  this  Order,  the  Judge  may  in  his  discretion  allow  the 
plaintiff  to  file  an  affidavit  in  reply  to  the  defendant's  affidavit 
{DavU  V.  Spmce,  1  C.  P.  D.  719 ;  Qirvin  v.  Qrepe,  13  Ch.  D. 
174  ;  Ratheram  v.  Prittt,  49  L.  J.  104). 

The  Divisional  Court  on  appeal  from  Chambers  may,  as  a 
matter  of  convenience,  allow  a  new  affidavit  to  be  read,  though 
made  since  the  date  of  the  order  at  Chambers  {Robimon  v. 
Bradihaw,  32  W.  R  95). 

4.  If  it  appear  that  the  defence  set  up  by  the  de-  xiv.  a. 
fendant  applies  only  to  a  p^rt  of  the  plaintiff's  claim,  STpa^tf  ** 
or  that  any  part  of  his  claim  is  admitted,  the  plaintiff 

shall  have  judgment  forthwith  for  such  part  of  his 
claim  as  the  defence  does  not  apply  to,  or  as  is  ad- 
mitted, subject  to  such  terms,  if  any«  as  to  suspending 
execution,  or  the  payment  of  the  amount  levied  or  any 
part  thereof  into  Court  by  the  sheriff  the  taxation  of 
costSy  or  otherwise,  as  the  Judge  may  think  fit.  And 
the  defendant  may  be  allowed  to  defend  as  to  the  re- 
sidue of  the  plaintiff's  claim. 

Where  a  portion  of  a  claim  is  admitted  to  be  due,  the  Master 
has  no  power  to  make  an  order  that  the  defendant's  leave  to 
defend  should  be  conditional  on  his  pajnnent  of  the  amount 
admitted.  The  plaintiff  should  have  judgment  for  the  amount 
admitted  to  be  due,  the  defendant  leave  to  defend  as  to  the 
residue  (Dennit  v.  SeymouVf  4  Ex.  D.  80 ;  Hanmer  v.  Plight,  24 
W.  R-846;  36  L.  T.  127). 

5.  If  it  appear  to  the  Judge  that  any  defendant  has     xiv. «. 
a  good  defence  to,  or  ought  to  be  permitted  to  defend  ^^^^ 
the  action,  and  that  any  other  defendant  has  not  such  one  of 
defence,  and  ought  not  to  be  permitted  to  defend^  the  dtJISdants. 
former  may  be  permitted  to  defend,  and  the  plaintiff 

shall  be  entitled  to  enter  final  judgment  against  the 
latter,  and  may  issue  execution  upon  such  judgment 
without  prejudice  to  his  right  to  proceed  with  his 
action  against  the  former. 

6.  Leave  to  defend  may  be  given  unconditionally,     xiv.  6. 
or  subject  to  such  terms  as  to  giving  security,  or  time  SSSfd^T 
and  mode  of  trial  (in  cases  which,  under  these  Bules,  terms. ' 
may  be  tried  without  a  jury)  or  otherwise,  as  the  Judge 

may  think  fit. 

See  note  to  Rule  1,  anU, 
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ORDER  XV. 
Appucation  for  an  Account. 

It  may  be  obeerved  that  a  Blight  hot  not  unimportant  altera- 
tion has  been  made  in  the  wording  of  the  first  Rule.  The 
plaintiff  is  to  be  entitled  to  an  order  for  *'  proper  "  aooouuts,  not 
as  in  the  previous  Rule  the  '*  account  churned." 

xr.\.  1.  Where  a  writ  of  summons  has  been  indorsed  for 
order**^  an  account,  under  Order  III.,  Rule  8,  or  "where  the 
when!  indorsement  on  a  writ  of  summons  involves  taking  an 
account,  if  the  defendant  either  fails  to  appear,  or  does 
not  after  appearance,  by  affidavit  or  otherwise,  satisfy 
the  Court  or  a  Judge  that  there  is  some  preliminary 
question  to  be  tried,  an  order  for  the  proper  accounts, 
with  all  necessary  inquiries  and  directions  now  usual 
in  the  Chancery  Division  in  similar  cases,  shall  be 
forthwith  made. 

As  to  inquiries  and  accounts  see  Order  XXXIII.,  potL 

An  order  for  accounts  under  this  Rule  after  issuing  the  writ 
in  a  foreclosure  action  and  a{^)earance  entered  by  the  defendant, 
should  not  prejudice  the  tnal  of  any  issues  which  might  be 
raised  by  subsequent  pleadings.  The  words  "and  the  Judge 
not  requiring  any  trial  of  this  action  other  than  this  applica- 
tion,'' given  in  the  common  form  in  "Seton,  4th  ed,  £•  3*^ 
should  not  be  used  indiscriminately  {Oatti  v.  Wehtter^  12  Ch.  I). 
771). 

Under  this  Rule  any  matter  required  on  further  consideration 
as  to  costs  may  be  proved  by  affidavit  {Beaney  v.  EUioUy  W.  N. 
1880,  99). 

B^  virtue  of  Rules  1  and  6  of  Order  XXXV.,  a  District 
Reguitrar  has  power  to  make  an  order  for  an  account,  and  if  the 
order  so  direct  (but  not  otherwise)  the  account  can  be  taken  in 
the  District  Registry  (Re  Bowen,  Bennett  v.  Baioen,  20  Gh.  D. 
538).  In  making  a  report  to  the  Court  under  sea  66  of  the 
Judicature  Act,  1878,  of  the  result  of  an  account  in  an  adminis- 
tration action,  the  registrar  ought  to  follow  the  form  of  a  Chief 
Clerk's  certificate,  and  to  state  in  the  report  the  persons  who 
were  present  before  hfan,  and  the  materials  on  which  he  pro- 
ceeded {IbicL) 

On  a  summons  for  an  account  in  a  redemption  action  by  the 
plaintiff,  tiie  Chief  Clerk  cannot  make  the  usual  redemption 
decree  without  his  consent  {Clover  v.  Wilts,  Building  Society ^  63 
L.  J.  Ch.  622). 

As  a  genend  rule  the  Q.  6.  D.  will  decline  to  take  the  ao- 
eountd  of  a  partnership  on  the  ground  that  they  have  not  got 
the  requisite  machinery  {Ledie  v.  Clifford^  50  L.  T.  590),  but 
will  make  an  order  directing  an  account  to  be  taken  in  the 
Q.  B.  D.,  where  it  can  be  done  satisfactorily  ( IVib  v.  Stawerst 
W.  N.  1888,  174). 
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Tbie  role  that  a  person  desiring  to  cross-examine  npon  an 
aoooont  must  specify  the  particular  items  of  the  account  upoh 
which  he  wishes  to  CToes-examine,  applies  as  well  to  a  plaintiff 
who  has  brought  in  an  account  as  to  an  ordinary  accounting 
party  {Bates  v.  Bley,  1  Ch.  D.  473). 

2.  An  application  for  such  order  as  mentioned  in  the     ^^ 
last  preceding  Rule  shall  be  made  by  summons,  and  be  when  ob- 
supported  by  an  affidavit,  when   necessary,   filed  on**^**^ 
behalf  of  the  plaintiff,  stating  concisely  the  grounds  of 
his  claim  to  an  account.     The  application  may  be  made 
at  any  time  after  the  time  for  entering  an  appearance 
lias  expired. 

As  to  the  proper  affidavit  to  file  on  default  of  appearance  see 
Order  XIIL  2. 

As  to  service  of  notice  of  order  on  persons  interested,  see 
Order  XVL  40. 


ORDER  XVI. 

Partibs. 

This  Order  is  much  more  comprehensive  than  its  predecessor. 
It  is  divided  into  six  parts*  The  first  part  deals  with  parties 
generally.  It  has  been  settled  how  a  counter-claim  is  to  be  dealt 
with  where  a  plain1|ifF  has  been  improperly  joined  (r.  3).  It  will 
be  observed  that  in  the  last  clause  of  Kule  1 1  the  words  used  are 
"writ  of  summons  or  notice,"  instead  of  "summons  or  notice.'* 
,The  second  part,  which  treats  of  partners,  has  been  amended  to 
meet  the  case  of  the  members  of  the  firm  not  being  the  same  as 
at  the  time  the  caose  of  action  accrued  (r.  14).  Parts  3  an^i  4 
consolidate  the  manner  of  procedure  in  the  case  of  persons  under 
disability,  and  also  of  paupers.  In  Part  5,  which  relates  to  the 
administration  and  execution  of  trusts,  a  rule  (46)  has  been 
inserted  as  to  making  the  heir-at-law  a  party,  and  another  (46) 
as  to  when  to  proceed  in  the  absence  of  any  person  representing 
the  estate.  The  provisions  as  to  parties  contained  in  15  A;  16 
Vict  a  86,  s.  42,  have  been  set  out  almost  without  alteration, 
instead  of  being  incorporated  as  heretofore.  Part  6  refers  to 
third  party  procedure,  which  has  been  entirely  remodelled. 

L  Generally, 

L  All  persons  may  be  joined  as  plaintiffs  in  whom  —^^^-  ^• 
the  right  to  any  relief  claimed   is  alleged  to  exist,  be  joined  a 
whether  jointly,  severally,  or  in  the  alternative.     And  pi^ntiff*- 
judgment  may  be  given  for  such  one  or  more  of  the 
plaintiffs  as  may  be  found  to  be  entitled  to  relief,  for 
such  relief  as  he  or  they  may  be  entitled  to,  without 
any  amendment.      But   the   defendant,    though  un- 
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successful,  shall  be  entitled  to  his  costs  occasioned 
by  so  joining  any  person  who  shall  not  be  found  en- 
titled to  relief,  unless  the  Court  or  a  Judge  in  dis- 
posing of  the  costs  shall  otherwise  direct 

Under  this  Rule,  persons  who  have  separate  causes  of  action 
arising  out  of  the  same  state  of  facts,  may  be  joined  as  plaintiffs 
in  the  same  action  {Booth  v.  Briscoe^  2  Q.  B.  D.  496,  A  ; 
AppieUm  V.  The  Chapd  Toten  Paper  Co.,  46  L.  J.  Ch.  276). 
Such  joinder  would  generally  be  for  the  benefit  of  the  defendant, 
but  in  case  it  were  c^culated  to  embarrass  him  in  his  defence, 
the  Court  will  have  power  to  deal  with  the  onatter  under  Rules 

2  or  15,  posL  The  practice  of  the  Court  of  Chancery,  before  the 
Judicature  Act,  was  that  a  plaintiff  could  not  claim  inconsistent 
alternative  relief.  This  practice  is  now  altered  {Child  v.  SUnning, 
5  Ch.  D.  695.  A  ;  Honduras  Hailvmy  Co,  v.  Tucker,  2  Ex.  D. 
801.  A). 

Any  objection  to  the  joinder  of  parties  should  be  taken  at  the 
earliest  opportunity  {Sheekan  v.  (?.  £,  By.  Co.,  16  Ch.  D.  69). 

The  joinder  of  plaintiffs,  when  the  case  of  one  depends  upon, 
and  only  arises  on  the  failure  of  the  other,  is  open  to  serious 
objection  (per  Hall,  V.C,  in  AU.-Gen.  v.  Durham,  46  L.  T.  20). 

xri.  2.         2.  Where  an  action  has  been  commenced  in  the 

Hmatiff       name  of  the  wrong  person  as  plaintiff,  or  where  it  is 

liuiy  be  sub.  doubtful  whether  it  has  been  commenced  in  the  name 

*i  Hated.      ^|  ^j^^  ^^j^^  plaintiff,  the  Court  or  a  Judge  may,  if 

satisfied   that  it  has  been  so  commenced  through  a 

bond  fide  mistake,  and   that  it  is   necessary  for  the 

determination  of  the  real  matter  in  dispute  so  to  do, 

order  any  other  person  to  be  substituted  or  added  as 

plaintiff  upon  such  terms  as  may  be  just. 

The  application  must  not  be  made  ez parte  {TUdedey  v.  Harper, 

3  Ch.  D.  277).  Where  the  plaintiff  was  equitable  assignee  of  a 
chose  in  action,  an  application  to  add  the  name  of  the  assignor 
as  co-plaintiff  will  only  be  granted  upon  proof  of  his  consent,  or 
that  he  has  been  communicated  with,  and  all  terms  necessary  for 
his  protection  offered  to  him  {Turquand  v.  Pearon,  4  Q.  B.  D. 
280).  The  Court  will  not  make  a  person  plaintiff  against  his  will 
or  in  his  absence  {Saruiers  v.  Peek,  32  W.  R.  462 ;  but  see  The 
Vol  de  Travers  Co.,  v.  ITie  London  Tramways  Co.,  40  L.  T.  133), 
where  probably  no  objection  was  anticipated  on  the  part  of  the 
proposed  co-plaintiff,  if  properly  indemnified.  A  shareholder  of 
a  company  was  allowed  to  add  the  company  as  plaintiffs,  without 
the  production  by  him  of  any  authority  to  use  their  name  {DuckeU 
V.  Cover,  6  Ch.  D.  82,  explained  in  Mason  v.  Harris,  11  Ch.  D. 
97.  A) ;  but  where  it  is  shown  that  this  is  contrary  to  the  wish 
of  the  majority  of  the  shareholders,  the  Court  will  direct  the 
company  to  be  struck  out  as  plaintiffs,  and  may  add  them  as 
defendants  {Silber  Light  Co.  v.  Silber,  12  Ch.  D.  717).  A  bond 
Jide  mistake  includes  a  mistake  of  law  as  well  as  of  fact  {Duckett 
V.  Cover,  supra) ;  but  it  must  be  a  mistake,  not  an  erroneous 
view  of  the  law,  which  the  parties  have  elected  to  argue  (Cfotoet 
V.  Hmiord,  4  Ch.  D.  418). 
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Where  an  order  is  made  giving  leave  to  bring  an  action  in  the 
name  of  a  company  on  giving  an  indemnity,  the  giving  the  in- 
demni^  is  a  condition  pre(^ent  {Cape  BrHon  Co,  v.  Fenn^ 
60  L.  J.  Oh.  821.  A). 

Parties  have  been  added  in  an  action  for  specific  perf onnance 
of  an  agreement  for  a  lease,  plaintiff  having  no  power  to  lease 
without  their  concurrence  {Lontf  v.  d'ottUy^  13  Ch.  D.  388). 

An  order  giving  leave  to  strike  out  the  name  of  one  party,  and 
general  liberty  to  amend,  does  not  authorise  the  striking  out  of 
the  name  of  another  party  also  ( Wymer  v.  Doddt,  11  Ch.  D.  438). 

3.  Where   in  an  action  afly  person  has   heen  im-  Misjoinder 
properly  or  unnecessarily  joined  as  a  co-plaintiflT,  and  ^2Smf^ 

a  defendant  has  set  up  a  counterclaim  or  set-off^  he 
may  obtain  the  benefit  thereof  by  establishing  his  set- 
off or  counterclaim  as  against  the  parties  other  than 
the  co-plaintiff  so  joined,  notwithstanding  the  mis- 
joinder of  such  plaintiff  -or  any  proceeding  consequent 
thereon. 

4.  All  persons  may  be  joined  as  defendants  against  ^^^-  ^ 
whom   the   right   to  any  relief  is   alleged   to   exist,  b«joinoJft« 
whether  jointly,  severalljj^br  in  the  altematim     InS  d«f«wi*nt». 
judgment  may  be  given  agamsl;  such  one  of~more  of 

the  defendants  as  may  be  found  to  bo  liable,  according 
to  their  respective  liabilities,  without  any  amendment. 

This  is  a  large  extension  of  the  jurisdiction  of  the  Chancery 
Division  (see  Child  v.  Stmning,  6  Ch.  D.  695.  A ;  XVIIL  1). 

Before  joining  defendants  in  the  alternative,  it  is  well  to  re- 
member that  in  the  event  of  being  successful  against  one,  plain- 
tiff may  nevertheless  be  obliged  to  pay  the  costs  of  the  other 
(CkUd  V.  Sunning,  7  Ch.  D.  413) ;  but  he  may  be  allowed  to 
include  these  costs  in  the  general  costs  of  the  action  {Ibid,, 
II  Ch.  D.  87.  A). 

Separate  causes  of  action  against  different  defendants,  even 
though  inconsistent  with  each  other,  may  be  joined.  Cockburn, 
C.  J.,  seemed  to  think  it  doubtful  whether  the  plaintiff  would  be 
entitled  to  do  this  if  the  redress  claimed  against  them  differed  in 
substance  {Hondurtu  Railway  Co,  v.  Tucker,  2  Ex.  D.  301.  A). 
This  seems  to  accord  with  the  views  of  Selbome,  L.C.,  in 
BurgtaU  t.  BeyfuB,  26  Ch.  D.  39.  A,  where  he  says  that  **to 
bring  into  one  claim  distinct  causes  of  action  against  different 
persons,  neither  of  them  having  anything  to  do  with  the  other, 
and  only  historically  connected,  is  not  contemplated  by  Order 
X  VUL  1,"  the  effect  of  which  was  under  consideration  together 
with  thU  Rule.  In  H(yu>dl  v.  West,  W.  N.  1879,  90.  A,  a 
plaintiff  was  allowed  to  join  a  cause  of  action  against  a  school- 
master for  breach  of  contract,  in  not  keeping  a  boy  exclusively 
under  his  own  management,  with  one  against  the  medical 
attendant  for  negligence  in  the  exercise  of  his  profession. 

The  Courts  of  the  present  day  are  not  disposed  to  encourage 
the  practice  of  nuiking  persons  defendants  for  the  purpose  of 
rendering  them  liable  to  costs  in  case  the  principal  defendant 
may  be  unable  to  pay  them  {Mathias  v.  Yetts,  46  L.  T.  502.  A  ; 
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XV L  4. 
Defendant 
interested  • 
as  to  part. 


XVI.  6. 
Joint  and 
several 
liabUity. 


AU.'Geik.  T.  Vatry  of  BervMndMtg,  23  Ch.  D.  67.  A).  Of  late 
yean  the  Court  has  set  its  face  against  making  solicitors  or 
others  who  are  properly  witnesses,  and  who  are  not  chargeable 
with  any  part  of  the  relief  prayed,  parties  to  suits  with  the  view 
of  chai^ng  them  with  costs  alone,  per  Selborae,  L.G.,  in 
Burttall  V.  Beyfut,  26  Gh.  D.  41.  A.  A  fortiori,  he  further 
remarks,  solicitors  cannot  be  made  parties  for  the  purpose  of 
making  discovery  {Ibid.), 

Leave  will  not  be  given  to  a  person  to  appeal  from  an  order 
made  in  an  action  to  which  he  is  not  a  party,  unless  his  interest 
is  such  that  he  might  have  been  made  a  party  by  service  {Craw- 
cour  V.  SaUer,  30  W.  E.  329.  A). 

5.  It  shall  not  be  necessary  that  every  defendant 
shall  be  interested  as  to  all  the  relief  prayed  for,  or  as 
to  every  cause  of  action  included  in  any  proceeding 
against  him  ;  but  the  Court  or  a  Judge  may  make  such 
order  as  may  appear  just  to  prevent  any  defendant 
from  being  embarrassed  or  put  to  expense  by  being 
required  to  attend  any  proceedings  in  which  he  may 
have  no  interest. 

This  was  not  the  practice  of  the  Court  of  Chancery  previous 
to  the  Judicature  Acts  {Oox  v.  Barker,  3  Ch.  D.  359.  A). 

As  to  severing  different  causes  of  action  see  Order  XVIII.  8. 

6.  The  plaintiff  may,  at  his  option,  join  as  parties 
to  the  same  action  all  or  any  of  the  persons  severally 
or  jointly  and  severally  liable  on  any  one  contract, 
including  parties  to  bills  of  exchange  and  promissory 
notes. 


XVI.  6. 
Joinder  in 
doubtful 
coses. 


XVI.  7. 
Trustees, 
&c.,  to  re- 
present 
estate. 


7.  Where  the  plaintiff  is  in  doubt  as  to  the  person 
from  whom  he  is  entitled  to  redress,  he  may,  in  such 
manner  as  hereinafter  mentioned,  or  as  may  be  pre- 
scribed by  any  special  order,  join  two  or  more  defen- 
dants, to  the  intent  that  the  question  as  to  which,  if 
any,  of  the  defendants  is  liable,  and  to  what  extent,  may 
be  determined  as  between  all  parties. 

See  note  to  Rule  4,  ante, 

8.  Trustees,  executors,  and  administrators  may  sue 
and  be  sued  on  behalf  of  or  as  representing  the 
property  or  estate  of  which  they  are  trustees  or 
representatives,  without  joining  any  of  the  persons 
beneficially  interested  in  the  trust  or  estate,  and  shall 
be  considered  as  representing  such  persons;  but  the 
Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings, order  any  of  such  persons  to  be  made  parties, 
either  in  addition  to  or  in  lieu  of  the  previously 
existing  parties. 
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This  Rule  Applies  to  aotiaoB  tuidcr  the  Partitioii  A<H»  ;  and 
the  tmsteee  may  be  treated  as  suffioientlj  representing  the  bene- 
ficiaries {Simjaon  v.  Denny,  10  Ch.  D.  28  ;  Utace  v.  Gctge,  8  Ch. 
D.  451) ;  and  to  the  trustees  of  an  equity  of  redemption  in  a 
redemption  action  {MiiU  t.  JenningM,  13  Ch.  D.  689.  A,  affirmed 
in  H.  li.  6  App.  Cas.  698,  tub.  nonu  Jennings  app.  Jordan  reap.). 
But  not  to  the  trustees  of  an  equity  of  redemption  in  a  fore- 
closure action,  unless  they  have  money  in  their  hands  available 
for  ademption  {Ibid,,  IS  Oh.  D.  649.  A ;  Ooldtmid  t.  Stonthewer, 
9  Hare  App.  xxxviii. ). 

An  action  will  not  lie  b^  a  ctHui  que  trust  against  the  solicitor 
of  his  trustees  for  taxation  of  his  bill  of  costs  paid  by  the 
trastees,  the  proper  remedy  being  under  sec.  89  of  the  Solicitors 
Act,  1843  {Spencer  v.  Hart,  45  L.  T.  645.  A). 

Where  the  beneficiaries  were  unnecessarily  made  parties  to  the 
action  their  costs  were  disallowed  {Cooper  v.  Vesey,  20  Ch.  D. 
635.  A). 

A  residuary  legatee  to  whom  the  residuary  estate  has  been 
paid  over  may  be  sved  by  a  creditor  without  joining  the 
executor  {HrmUr  v.  Young,  4  Ex.  D.  256.  A). 

The  representative  capacity  should  appear  from  the  indorse- 
ment on  the  writ.     (Order  III.  4.) 

9.  Where  there  Are  numerous  pewons  having  the  jJlf'  jj;^. 
same  interest  in  one  cause  or  matter,  one  or  more  of  ing  the  same 
such  persons  may  sue  or  be  sued,  or  may  be  authorised  'o'^^*- 
by  the  Court  or  a  Judge  to  defend  in  such  cause  or 
matter,  on  behalf  or  for  the  benefit  of  all  persons  so 
interested. 

A  plaintiff  suing  under  this  Rule  must  indorse  his  writ,  on 
behalf  of  faimaelf  and  all  others,  for  whose  benefit  he  is  soing 
{WarraiMT  v.  Pryer,  2  Ch.  D.  109  ;  Fryer  ▼.  Rt^  5  Ch.  D. 
640 ;  Eyre  v.  Ow,  24  W.  R  817  ;  -ftf  Vincent,  26  W.  R.  94). 

Where  the  plaintiff  sued  on  behalf  of  himself  and  the  other 
owners  of  a  ship,  it  was  h^  that  the  defendant  was  not  entitled 
to  have  the  other  owners  joined  as  parties,  in  order  to  have 
the  security  of  their  liability  for  costs  {De  Hart  v.  SteveiMon,  1 
Q.  B.  D.  313). 

In  a  creditor's  action  for  the  administration  of  the  personal 
estate  of  a  deceased  person,  the  plaintiff  need  not,  since  the  1 5 
ib  16  Vict  c.  86,  s.  45,  sue  on  behalf  of  all  the  creditors  in  order 
to  obtain  a  general  account  of  debt  (Re  Blount,  Naylor  v.  Blount^ 
27  W.  R.  65). 

Where  a  general  ri^t  is  fairly  contested  and  established 
against  a  representative  class,  the  class  is  bound  by  representa- 
tion so  far  as  the  general  right  is  tried  and  established  {Com^ 
mittionert  of  Sewers  y,  Odlady,  3  Ch.  D.  615  ;  45  L.  J.  Ch.  788). 

Where  a  dissentient  bondholder  had  been  made  a  defendant, 
but  not  in  a  representative  capacity,  another  dissentient  bond- 
holder who  was  desirous  of  representing  a  class,  was  added  as 
defendant  for  that  purpose  {Frater  v.  Cooper,  HaU  de  Co,,  21  Ch. 
D.  718). 

10*  Subject  to  the  proTisions  of  the  Acts  and  these    xvi.  u. 
Rules,  in  all  Probate  actions  the  rules  as  to  parties,  a^^m. 
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in  use  in  the  Court  of  Probate  previously  to  the  com- 
mencement of  the  Principal  Act,  shall  continue  to  be 
in  force. 

The  practice  as  to  citations  to  see  proceedings  remains  on- 
altered  {Kennaway  v.  Kennaway^  1  P.  D.  148). 

XVI.  13.  11.  No  cause  or  matter  shall  be  defeated  by  reason 
Jf^'^Actlon  ^^  ^^®  misjoinder  or  nonjoinder  of  parties,  and  the 
not  to  be  de- Court  may  in  every  cause  or  matter  deal  with  the 
foated  by.  j^^tter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The  Court 
or  a  Judge  may,  at  any  stage  of  the  proceedings, 
either  upon  or  without  the  application  of  either  party, 
•and  on  such  terms  as  may  appear  to  the  Court  or  a 
Judge  to  be  just,  order  that  the  names  of  any  parties 
improperly  joined,  whether  as  plaintiffs  or  as  defen- 
dants, be  struck  out,  and  that  the  names  of  any 
parties,  whether  plaintiffs  or  defendants,  who  ought 
to  have  been  joined,  or  whose  presence  before  the 
Court  may  be  necessary  in  order  to  enable  the  Court 
effectually  and  completely  to  adjudicate  upon  and 
settle  all  the  questions  involved  in  the  cause  or  matter, 
be  added.  No  person  shall  be  added  as  a  plaintiff 
suing  without  a  next  friend,  or  as  the  next  friend  of  a 
plaintiff  under  any  disability,  without  his  own  consent 
in  writing  thereto.  Every  party  whose  name  is  so 
added  as  defendant  shall  be  served  with  a  writ  of 
summons  or  notice  in  manner  hereinafter  mentioned,  or 
in  such  manner  as  may  be  prescribed  by  any  special 
order,  and  the  proceedings  as  against  such  party  shall 
be  deemed  to  Imve  begun  only  on  the  service  of  such 
writ  or  notice. 

Ckmipare  this  Rule  with  Rule  2  ante  and  note  thereunder. 

In  De  HaH  v.  Steventon,  1  Q.  B.  D.  313,  the  C5ourt  refused  to 
allow  persons  to  be  added  as  plaintiffs  merely  that  the  defendant 
might  have  the  security  of  their  liability  for  costs.  And  as  to 
d^endants  the  Courts  of  the  present  day  are  not  disposed  to  en- 
courage the  practice  of  making  persons  parties  for  the  purpose  of 
rendering  them  liable  to  costs  in  case  the  principal  defendant 
may  be  unable  to  pay  them  {Mathiaa  v.  Yetts^  46  L.  T.  502.  A  ; 
Attomey-Oeneral  v.  Vettry  of  Bermondtey,  23  Ch.  D.  67.  A ; 
BurstaU  v.  Beyfus,  26  Ch.  D.  85.  A). 

A  plaintiff  of  whom  it  has  been  decided  that  he  has  no  interest 
in  the  matter  will  not  be  allowed  by  amendment  to  introduce  new 
plaintiffs  and  make  an  entirely  new  case  {Neio  Westminster  Brewery 
V.  Hannah,  W.  N.  1877,  85.  A\  and  the  Rule  will  not  enable  a 
plaintiff  who  has  brought  an  action  for  a  private  nuisance  as 
an  injury  to  his  own  property,  to  substitute  for  their  mutual 
convenience  a  new  plaintiff  whose  property  may  be  similarly 
injuriously  affected  {DaUon  v.  SL  Mary  AbboUs,  47  L.  T.  349;. 
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New  parties  cannot  be  added  after  final  judgment  {Attorney- 
General  v.  C.  of  Birmingham^  15  Ch.  D.  428.  A),  unless  by 
their  own  consent  {Re  Mason,  W.  N.  1888,  147).  In  Heard 
T.  Bargwardt,  W.  N.  1883,  194,  Field,  J.,  gave  leave  to  set 
aside  the  judgment  to  enable  new  parties  to  be  added.  In  a 
foredosure  action,  judgment  having  been  pronounced  but  not 
drawn  up  and  entered,  it  was  allowed  to  amend  the  writ  and 
statement  of  claim,  by  inserting  the  names  of  puisne  mortgagees 
as  defendants,  the  action  was  restored  to  the  Cause  Book  and 
marked  "part  heard"  {Keitk  v.  Butcher,  25  Ch.  D.  750). 

A  person  will  not  be  made  defendant  to  a  counterclaim  on 
the  application  of  the  plainti£f  without  the  consent  of  the  defen- 
dant {Eyre  v.  Moreing,  W.  N.  1884,  58). 

A  party  improperly  joined  should  apply  to  be  struck  out  under 
this  Rule  at  the  first  possible  moment  ( Vcdlance  v.  The  Birming- 
Iiam  Land  Corp.,  2  Ch.  D.  872 ;  Shcehan  v.  0.  E.  It,  16  Ch.  I). 
59). 

In  Lovesy  v.  Smith,  15  Ch.  D.  655,  Denman,  J.,  gave  judg- 
ment against  the  parties  who  were  represented,  and  delayed  the 
drawing  up  of  the  judgment  for  fourteen  days  for  notice  to  be 
served  on  others. 

An  order  giving  leave  to  strike  out  the  name  of  one  party, 
and  general  liberty  to  amend,  does  not  authorise  the  striking 
out  of  the  name  of  another  party  also  {Wymer  v.  Dodds,  11  Ch. 
D.  488).      - 

As  to  adding  parties  where  there  has  been  a  devolution  of 
interest  pendente  lite,  see  Kino  v.  Rudkin,  6  Ch.  D.  160  ;  Order 
XVIL  3,  note,  poeL 

In  an  action  for  libel  against  the  publisher  of  a  newspaper,  the 
proprietor  was  allowed  to  be  added  as  a  defendant,  on  the  terms 
that  when  joined  he  should  have  the  same  rights  as  he  would 
have  had  if  the  action  were  then  conmienoed  {Edward  v.  Lowtfiei', 
45L.  J.  417). 

The  Court  should  be  able  to  see  that  the  presence  of  a  party 
is  necessazy  to  adjudicate  upon  and  settle  all  the  questions  in« 
volved  in  the  action  ;  this  portion  of  the  Rule  will  be  construed 
strictly,  to  prevent  plaintiffs  being  harassed,  by  defendant  forc- 
ing them  to  include  in  their  actions  persons  against  whom  they 
do  not  seek  to  proceed ;  and  to  mix  up  their  rights  as  against 
one  person  with  questions  of  a  highly  complicated  nature,  arising 
between  themselves  and  others  {Norria  v.  Beaztey,  2  C.  P.  D. 
80 ;  Earry  v.  I>avey,  2  Ch.  D.  721). 

The  vendor  of  goods  and  the  indorsee  of  a  bill  given  for  the 
price,  ought  not  to  be  joined  in  actions  to  recover  the  price,  and 
also  upon  the  dishonoured  bill  {Smith  v.  Richardton,  4  C.  P.  I). 
112). 

If  a  defendant,  who  might  have  had  a  proper  case  for  being 
discharged  under  this  Rule,  does  not  take  advantage  of  it,  but 
identifies  his  defence  with  that  of  his  co-defendant  and  incurs 
expense  in  so  doing,  he  will  not  necessarily  be  exonerated  from 
liability  to  costs,  should  the  action  be  compromised  by  the  princi- 
pals {Twinberrow  v.  Braid,  W.  N.  1878,  169). 

Although  the  origiual  action  did  not  survive  against  the 
personal  representative,  the  administrator  was  allowed  to  be 
joined  on  allegation  that  the  estate  of  the  intestate  had  been 
benefited  {Ashley  v.  Taylor,  10  Ch.  D.  768). 

One  of  several  mortgagees  may  maintain  a  foreclosure  action 
making  the  others  co-defendants,  if  they  be  unwilling  to  be  joined^ 
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XVI.  14. 
Amend- 
ment. 


M  00-plftintiffs,  or  have  done  some  act  to  predtide  them  (Lukt  v. 
S.  KentingUm  Hotd,  11  Gb.  D.  121.  A). 

Parties  have  been  added  in  an  action  for  specific  peifonnance 
of  an  agreement  of  a  lease,  plaintiff  having  no  power  to  lease 
without  their  concurrence  {Limg  v.  Protdey,  18  Oh.  D.  SS8). 

12.  Any  application  to  add  or  strike  out  or  sub- 
stitute a  plaintiff  or  defendant  may  be  made  to  the 
Court  or  a  Judge  at  any  time  before  trial  by  motion 
or  summons,  or  at  the  trial  of  the  action  in  a  summary 
manner. 

An  alteration  in  the  parties  to  an  action  will  not  be  made  on 
an  ex  parte  application  {Tildetley  v.  Earyer^  8  Ch.  D.  277). 

In  NdbeCs  Co.  v.  J<me9,  49  L.  J.  Ch.  727,  Bacon,  V.C.,  refused 
to  allow  a  party  to  be  added  as  oo-plaintiff,  as  there  was  no 
mistake  or  misunderstanding  to  justify  the  application,  and  the 
point  had  been  raised  on  the  pleadings. 

Such  an  application  should  be  made  at  the  earliest  possible 
moment  {Sheehan  v.  Q.  E,  By.  Co.  16  Ch.  D.  69,  Rule  11,  note, 
ante) ;  when,  however,  both  parties  were  in  error,  the  application 
was  granted  at  the  hearing  {RusUm  v.  Tobin,  49  L.  J.  Ch.  262). 


XVL  15.         13.  Where  a  defendant  is  added  or  substituted,  the 

new  defend-  pl^^^^^ff  sliall,  unlcss  otherwise  ordered  by  the  Court 

aut  or  a  Judge,  file  an  amended  copy  of,  and  sue  out  a 

writ  of  summons,  and  serve  such  new  defendant  with 

such  writ  or  notice  in  lieu  of  service  thereof  in  the 

same  manner  as  original  defendants  are  served. 

As  to  an  order  suitable  to  the  case  of  consolidated  actions  see 
Culley  V.  WorUey,  4  Ch.  D.  181). 

Where  a  sole  plaintiff  died,  and  his  executors  obtained  an 
order  of  revivor,  and  also  obtained  leave  to  add  a  new  defendant, 
they  were  directed  to  serve  on  such  new  defendant  a  copy  of  the 
original  writ,  and  the  order  to  revive,  and  the  order  adding  a 
new  defendant  {Austen  v.  Bird,  W.  N.  1881,  129.  A). 

For  delivery  of  an  amended  pleading  see  Order  XXVIII.  10. 


II,  Partners. 

XVL  10.  14.  Any  two  or  more  persons  claiming  or  being 
member*  of.  liable  as  co-partners  may  sue  or  be  sued  in  the  name 
of  the  respective  firms,  if  any,  of  which  such  persons 
were  co-partners  at  the  time  of  the  accruing  of  the 
cause  of  action ;  and  any  party  to  an  action  liiay  in 
such  case  apply  by  summons  to  a  Judge  for  a  state- 
ment of  the  names  of  the  persons  who  were,  at  the 
time  of  the  accruing  of  the  cause  of  action,  co-partners 
in  any  such  firm,  to  be  furnished  in  such  manner,  and 
verified  on  oath  or  otherwise,  as  the  Judge  may  direct : 
Provided  that,  in  the  case  of  a  co-partnership  which 
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has  been  dissolved,  to  the  knowledge  of  the  plainti^ 
before  the  commencement  of  the  action,  the  writ  of 
summons  shall  be  served  upon  every  person  sought  to 
be  made  liable. 

Since  the  Judicature  Acts  a  Cost  Book  Miainff  Co.  mav  sue 
and  be  sued  by  its  partnership  name  (£tcoU  v.  Uray,  47  L.  J. 
606). 

This  Role  obviates  the  difficulty  experienced  in  Exparte  Young, 
19  Ch.  D.  124.  A;  Dcuns  v.  Morris,  10  Q,  B.  D.  436 ;  Ex  parU 
BUin,  12  Cb.  D.  522.  A. 

15.  Any  person  carrying  on  business  in  the  name    xri.  loa. 
of  a  firm  apparently  consisting  of  more  than  one  person  ^^^^°^ 
may  be  sued  in  the  name  of  such  firm. 

As  to  a  partner  residing  out  of  the  jurisdiction  see  Order 
IX.  7. 

III.  Persons  under  Disability. 

16.  Infants  may  sue   as   plaintiffs  by  their  next     xvi.s. 
friends,   in   the   manner  heretofore  practised  in  the  ^**''*"^ 
Chancery  Division,  and  may,  in  like  manner,  defend 

by  their  guardians  appointed  for  that  purpose.  Mar-  Married 
ried  women  may  sue  and  be  sued  as  provided  by  the  ^»™®n- 
Married  Women's  Property  Act,  1882. 

Infant, 

In  Cox  V.  Wright,  9  Jur.  N.  S.  982,  Kindersley,  V.C.,  said  :  pwntiff. 
"  I  am  ef  opinion  that  there  should  be  a  next  friend  in  every 
case,  except  where  the  matter  is  of  such  urgency  that  the  interest 
of  the  infant  requires  that  tiie  application  should  be  made  with- 
out" 

The  object  of  appointing  a  next  friend  is  to  give  security  for 
costs  to  the  defendant;  "but,**  says  James,  L.J.,  in  £x  parte 
BroekUbank,  6  Ch.  D.  360.  A,  "  if  the  suit  has  been  commenced 
without  the  intervention  of  a  next  friend,  and  the  defendant 
chose  to  appear,  I  know  of  no  reason  why  it  should  not  be  pro- 
secuted without  a  next  friend." 

It  has  been  laid  down  that  a  next  friend  cannot  sue  in  formd 
pavperis,  but  ought  not  to  be  dischar^  for  poverty  {Anon.  1 
Ves.  409 ;  Squirrd  v.  Squirrd,  2  Dick.  765 ;  Davenport  v. 
Davenport,  1  S.  &  S.  101 ;  Hind  v.  Whitmore,  2  K.  &  J.  458  ; 
confer  Lindmp  v.  Tyrrell,  2  De  G.  &  J.  7).  And  there  seems 
to  have  been  no  question  that  in  the  Common  Law  Courts  an 
infant  plaintiff  could  sue  in  formd  pauperis  by  his  next  friend 
{Bryant  v.  Wagner,  7  DowL  676). 

An  inquiry  may  be  directed  as  to  whether  the  action  is  for  the 
benefit  of  the  infant,  and  as  to  the  fitness  of  the  next  friend 
{NaUUr  v.  Hawkins,  2  My.  &  Keen,  248.  A,  Golds  v.  Kerr, 
W.  N.  1884,  46).  When  a  Judge  directs  an  inauiry  whether  a 
suit  instituted  by  a  next  friend  on  behalf  of  an  infant  is  for  the 
benefit  of  the  infant,  the  Court  of  Appeal  will  not  interfere  with 
the  judicial  discretion  of  the  Judge  {PensoH  v.  Pensoti,  80  L.  T. 
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348.  A).  The  application  may  be  by  motion,  notice  being  given 
to  the  next  friend  {Thomeu  v.  Elaom,  W.  N.  1877,  177).  The 
appointment  of  a  guardian  cut  litem  obtained  by  fraud  or  collu- 
sion will  be  set  aside  (Percivcd  v.  Crost,  62  L.  J.  P.  D.  16). 

The  retiring  next  friend  may  be  required  to  give  security  to 
the  defendant  for  costs  already  incurred  {Davenport  v.  Davenport, 
1  S.  &  S.  101).  The  application  to  substitute  a  new  next  friend 
in  lieu  of  one  retiring  is  made  by  summons  on  notice  to  the 
defendante  (Dan.  "Ch.  Pr.*'  6th  ed.  voL  L  112).  As  to  the 
manner  of  appointing  a  new  next  friend  in  consequence  of  the 
death,  incapacity,  or  removal  of  the  next  friend  {Ibid.,  113). 

The  Court  will  change  the  next  friend— (1)  if  he  will  not 
proceed  with  the  action,  provided  it  is  satisfied  that  it  is  a  proper 
case  to  go  on  with  ( Ward  v.  Ward,  3  Mer.  706) ;  (2)  if  he  will 
not  appMil  when  the  infant  desires  it  {Du  Puy  v.  Wdtford,  28 
W.  R.  762) ;  (3)  where  he  has  an  interest  adverse  to  the  infant 
{Peyton  v.  Bond,  1  Sim.  890) ;  (4)  if  he  does  not  do  his  duty 
{HuMdl  V.  Sharpe,  IJ.  &  W.  482). 

There  ought  not  to  be  either  in  form  or  substance  the  same 
person  both  plaintiff  and  defendant,  there  ought  to  be  some 
person  acting  independently  as  plaintiff  against  the  defendant. 
So  therefore  a  person  who  is  a  friend  of  the  defendants,  executors 
or  trustees  of  a  will,  and  guardians  of  the  infant  plaintiff,  is 
unsuited  for  the  office  of  next  friend  of  plaintiff  {Re  Burgess,  25 
Ch.  D.  243.  A). 

The  judge  ought  not  to  remove  a  next  friend  without  a  proper 
application  being  made  for  that  purpose  so  as  to  give  the  next 
friend  an  opportunity  of  being  heard  {Re  Corsdlis,  Lawton  v. 
Mwes,  32  W.  R.  965.  A). 

The  name  of  an  infant  plaintiff  may  be  struck  out,  that  he 
may  be  made  a  defendant,  if  such  proceeding  will  be  for  his 
benefit  {Tappen  v.  Norman,  11  Ves.  663).  This  order  may  be 
obtained  upon  summons  on  notice  (Dan.  **Ch.  Pr."  6th  ed.  voL 
i.  110). 

As  to  proceedings  to  be  taken  by  the  infant  plaintiff  on 
coming  of  age  {Ibid.,  114). 

As  to  service  of  writ  on  infant  defendant  see  Order  IX.  4. 

An  infant  married  woman  cannot  defend,  either  separately  or 
jointly  with  her  husband,  without  a  guardian  ad  litem  {Colman  v. 
Northcote,  2  Hare,  147). 

The  Court  prefers  to  appoint  some  adult  and  competent  person, 
already  a  party  in  the  cause,  not  having  an  adverse  interest, 
rather  than  a  solicitor  or  other  stranger  {Anon,  9  Hare,  App. 
xxviL).  The  guardian  ad  litem  should  not  be  out  of  the  juris- 
diction {Anon.  18  Jur.  770). 

On  default  of  appearance  the  plaintiff  must  apply  to  the  Court 
for  the  appointment  of  a  guardian  ad  litem  to  the  infant  defen- 
dant. The  application  may  be  made  by  motion  on  notice  as  pre- 
scribed by  Order  XIII.  1.  Where  the  infant  was  taken  out  of 
the  jurisdiction  to  avoid  service  of  notice,  substituted  service  on 
the  persons  who  seemed  to  act  for  the  parents  of  the  infant  was 
allowed  {Lane  v.  Hardwicke,  5  Beav.  223).  Where  the  father 
was  dead,  and  the  infants  living  with  their  mother  and  her  second 
husband,  service  of  notice  at  the  house  of  the  mother  and  step- 
father was  held  sufficient  {Hitch  v.  Wells,  8  Beav.  576).  Service 
on  an  infant  undergraduate  and  on  the  head  of  his  college  was 
held  sufficient  where  plaintiff  stated  in  his  affidavit  that  he  was 
unable  to  discover  the  parents  of  the  infant  or  their  residence, 
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snd  the  family  solicitor  declined  to  give  any  information  {OrMe 
V.  Camtrofiy  2  Jur.  N.  S.  686). 

By  Order  XVL  44,  notice  of  a  judgment  or  order  on  an  infant 
shall  be  served  in  the  same  manner  as  a  writ  of  sunmions  in  an 
action.     For  service  of  writ  see  Order  IX.  4. 

Allegations  not  denied,  contained  in  pleadings  against  infants, 
not  to  be  deemed  admitted  (Order  XIX.  18). 

As  to  setting  down  a  special  case  where  infant  party  see 
Order  XXXIV.  4. 

As  to  applications  to  vary  an  order  to  add  parties  on  devolu- 
tion of  interest  see  Order  XYIL  6,  7. 

As  to  the  time  allowed  for  appeal  to  the  House  of  Lords  see 
Appeals  to  House  of  Lords,  Standing  Order  I.  (App.  Jur.  Act, 
1876,  s.  4). 

As  to  how  the  costs  of  the -guardian  ad  litem  are  to  be  pro- 
vided for  when  he  is  one  of  the  solicitors  of  the  CJourt  see  Order 
LXV.  13. 

A  compromise  on  behalf  of  infants  is  to  be  obtained  on  peti-  OeneraUy. 
tion  supported  by  an  affidavit  of  a  solicitor  that  counsel's  opinion 
has  been  given  that  the  compromise  is  for  the  benefit  of  the 
infant  {Gray  v.  Paul,  46  L.  J.  Ch.  818).  The  Court  cannot 
compel  a  compromise  not  assented  to  by  the  fi^rdian  of  an 
infant  {Re  BirehaU,  16  Ch.  D.  41.  A).  In  the  Probate  Division 
the  Court  refused  to  sanction  a  compromise  on  behalf  of  a  mar- 
ried woman  and  some  infant  children  on  the  ground  that  as  no 
writ  had  been  issued  no  action  existed  {Norrrum  v.  Strain$y  29 
W.  R.  744). 

Judgment  for  immediate  foreclosure  absolute  was  granted 
against  an  infant,  the  plaintiffs  offering  to  pay  defendants'  costs 
of  the  action  as  between  solicitor  and  client,  the  guardian  to 
make  an  affidavit  stating  that  in  his  opinion  the  proposed  order 
would  be  for  the  benefit  of  the  infant  and  showing  the  grounds 
for  his  opinion  ( Wolverhampton  Banking  Co.  v.  Oeorge,  24  Ch. 
D.  707,  Y(ywng  v.  Cocker,  82  W.  R.  859). 

In  Lempriere  v.  Lange,  12  Ch.  D.  675,  where  an  infant  had 
obtained  a  lease  of  a  furnished  house  by  representing  that  he 
was  of  full  age,  an  injunction  was  granted  to  restrain  him  from 
parting  with  the  furniture,  an  appearance  was  entered  in  his 
behalf,  and  the  official  solicitor  was  appointed  guardian. 

In  a  partition  action  the  request  for  sale  on  the  part  of  an 
infant  under  section  6  of  the  Partition  Act,  1876,  may  be  made 
by  his  next  friend  or  guardian  ad  litem,  as  being  the  person 
authorised  to  act  on  his  behalf  in  the  action,  the  word  guardian 
in  the  section  meaning  guardian  ad  litem  {Biminffton  v.  HarUey, 
14  Ch.  D.  680). 

Married  Women, 
Before  the  Married  Women's  Property  Act,  1882,  a  married  Married 
woman  suing  for  her  separate  estate  had  to  sue  by  her  next  ^o°ien. 
friend,  making  her  huslMtnd  a  co-defendant  (Boberts  v.  Evans, 
7  Ch.  D.  830).     Now,  by  the  Married  Women's  Property  Act, 
1882,  sea  1,  §  2,  a  mamed  woman  shall  be  capable  of  entering 
into  and  rendering  herself  liable  in  respect  of,  and  to  the  extent 
of  her  separate  property  on  any  contract,  and  of  suing  and  being 
sued,  either  in  contract  or  tort  or  otherwise,  in  all  respects  as  5 
she  were  hfeme  9oU,  and  her  husband  need  not  be  joined  with 
her  as  plaintiff  or  defendant,  or  be  made  a  party  to  any  action 
or  other  legal  proceeding  brought  by  or  taken  against  her.     It 
has  been  held  in  Weldon  y.  Neal,  32  W.  R.  828,  that  time 
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begins  to  run  for  the  purpose  of  the  Statute  of  Limitations 
against  a  married  woman  bringing  an  action  in  her  own  name 
from  January  1,  1883. 

The  Married  Women's  Property  Act^  1882,  enables  a  married 
woman  to  bring  an  action  in  her  own  name  without  giving 
security  for  costs,  and  although  the  cause  of  action  arose  before 
the  Act  came  into  operation  {Severance  v.  C.  S,  S.  A,,  48  L.  T. 
486 ;  ThrdfaU  v.  Wilson,  8  P.  D.  18  ;  James  v.  Barraud,  31 
W.  R.  786  ;  WdcUm  v.  WinsLmo,  13  Q.  B.  D.  784.  A).  A  married 
woman,  therefore,  who  is  of  age  will  no  longer  require  the  leave 
of  the  Judge  to  sue  or  defend  without  her  husband  and  without 
a  next  friend.  It  is  optional  for  the  plaintiff  to  make  the  hus- 
band a  co-defendant,  but  he  will  do  so  probably  at  the  risk  of 
having  to  pay  the  costs  of  the  husband  if  wrongly  or  unneces- 
sarily joined. 

It  will  be  observed  that  there  are  now  several  classee  of 
married  women,  whose  rights  and  liabilities  may  vary  with 
respect  to  their  separate  estate,  according  to  the  date  of  their 
marriage  or  the  acquisition  of  property,  having  regard  to  the 
several  Married  Women's  Property  Acts  of  1870, 1874,  and  1882. 

As  to  the  wife^s  contra^  entered  into  after  nuurriage,  according 
to  the  prornsions  of  the  Married  Women^s  Property  Act,  1882  : — 

By  section  1,  ^b-section  3  of  this  Act,  "  every  contract  entered 
into  by  a  married  woman  shall  be  deemed  to  be  a  contract 
entered  into  by  her  with  respect  to,  and  to  bind  her  separate 
property,  unless  the  contrary  be  shown."  It  would  seem  then 
that,  until  the  contrary  be  shown,  or  unless  the  contract  be  such 
as  to  raise  the  presumption  that  the  wife  was  only  acting  as 
agent  of  the  husband,  she  should  be  sued  alone,  without  joining 
the  husband.  When  necessary  the  husband  may  be  made  a  party 
at  any  time,  under  Order  XVI.  11.  As  to  the  wife's  authority 
to  pledge  the  husband's  credit  see  Debenham  v.  Mellon,  6  App. 
Cas.  24 ;  Drew  v.  Nwnn,  4  Q.  B.  D.  661.  A ;  Smith's  *'Law 
of  Contracts,"  7th  ed.,  468 ;  Hancocks  v.  Lablache,  8  a  P.  D. 
197.  A. 

The  contracts  of  a  married  woman  will  bind  not  only  the 
separate  property  which  she  is  possessed  of  or  entitled  to  at  the 
date  of  the  contract,  but  also  all  separate  property  which  she  may 
thereafter  acquire  (M.  W.  P.  Act,  1882,  c.  75,  s.  1,  §  4).  Judgment 
ill  default  or  under  Order  XIV.  may  be  signed  against  a  married 
woman,  but  execution  will  only  issue  against  her  separate  estate 
[Perks  V.  Mylrea,  W.  N.  1884,  64  ;  Mooi-e  v.  MuUigan,  Ibid.  34  ; 
BursUl  V.  Tanner,  13  Q.  B.  D.  691).  It  will  not  affect  property 
over  which  there  is  a  restraint  on  anticipation  (Pike  v.  Fitzgtbbon, 
17  Ch.  D.  454.  A  ;  Chapman  v.  Bif/gs,  11  Q.  B.  D.  27  ;  Gloster 
Banking  Co.  v.  Phillipps,  12  Q.  B.  D.  538  ;  James  v.  Barraud,  81 
W.  R.  786,  M  W.  P.  Act,  sec.  19).  Except  such  restraint 
exists  under  any  settlement  or  agreement  for  a  settlement  of  her 
own  property  entered  into  by  herself  (Ibid.,  BursUl  v.  Tanner , 
13  Q.  B.  D.  691).  The  same  rule  would  apply  to  the  case  of  a 
widow  who  has  given  bills  during  her  coverture  {Ortner  v. 
Fiisgibbon,  60  L.  J.  Ch.  17).  It  would  still  seem  proper  to 
insert  in  the  judgment  an  inquiry  as  to  the  separate  property  of 
the  married  woman,  available  for  the  payment  of  the  sum  found 
to  be  due,  and  a  declaration  that  the  plaintiff  is  entitled  to  be 
paid  the  same  and  costs  out  of  such  separate  property  of  which 
she  is  possessed,  or  to  which  she  may  be  entitled,  or  which  she 
might  afterwards  acquire.     As  to  orders  before  the  Act  see 
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PUce  V.  PUggU)bon,  17  Ch.  D.  454.  A ;  Barber  v.  Grtgum,  49 
L.  J.  731  ;  XhtrrarU  v.  ItickeUs,  8  Q.  B.  D.  177  ;  M'Quem  v. 
Tuma;  80  W.  R.  80. 

By  section  19,  "  no  restriction  against  anticipation  contained 
in  a  settlement  or  agreement  for  a  settlement  of  a  wom|ui's  own 
properfy,  to  be  made  or  entered  into  by  herself,  sball  have  any 
validity  against  debts  contracted  by  her  before  marriage,  and  no 
settlement,  or  agreement  for  a  settlement,  shall  have  any  greater 
force  or  validity  against  creditors  of  such  woman  than  a  like 
settlement  or  agreement  for  a  settlement  made  or  entered  into 
by  a  man  would  hare  against  his  creditors." 

In  BobiMon  v.  Pichenng,  16  Ch.  D.  662.  A,  it  was  held  that  a 
creditor  who  had  got  no  judgment  against  the  separate  property 
of  the  married  woman  could  not  interfere  to  prevent  her  from 
dealing  with  her  property,  pending  the  trial  of  the  action.  By 
sec.  1,  §  5,  of  M.  W.  F.  Act,  1882,  ''  a  married  woman  carrying 
on  a  tnkde  separately  from  her  husband  shall,  in  respect  of  her 
separate  property,  be  subject  to  the  bankruptcy  laws  in  the 
same  way  as  if  she  were  dkfefM  aole.**  In  such  a  case  a  creditor 
could  have  the  same  remedies  in  bankruptcy  as  regards  dealings 
with  the  debtor's  property  as  he  would  have  against  a  man. 

The  tendency  of  the  Courts  at  the  present  time  is  to  avoid 
sending  a  married  woman  to  prison  for  debt  (Davit  v.  BaUenden, 
48  L.  T.  797.  A). 

AitotM  torts  of  the  wife  committed  after  marriage : — 

The  wife  can  sue  in  tort  in  all  respects  as  if  she  were  a  feme 
aoU,  and  her  husband  need  not  be  joined  with  her  as  plaintiff  or 
defendant  under  sec.  1,  §  2,  with  this  exception,  that  by  sea  12 
she  can  only  sue  the  husband  in  tort  where  her  separate  estate  is 
affected. 

.  None  of  the  provisions  of  the  Married  Women's  Property  Act, 
1882,  aeem  to  iZffeot  the  old  common -law  liability  of  the  husband 
for  the  torts  of  his  wife.  (As  to  his  liability  see  Add.  on  Torts, 
5th  ed.,  pp.  107,  108.)  The  plaintiff,  therefore,  may  either  sue 
the  husband  and  wife  jointly,  or  (if  her  separate  property  be 
considered  sufficient  to  satisfy  the  damages  claimed)  the  wife 
alone. 

At  to  the  vnfe^t  anteni^ptial  debts,  oontractt,  and  tdrtt : — 

By  section  13  of  the  same  Act  the  wife  continues  liable  for  all 
such  debts,  contracts,  and  torts  to  the  extent  of  her  separate 
property. 

By  section  14  the  husband  is  liable  for  the  debts  of  his  wife 
contracted,  and  for  all  contracts  entered  into,  and  for  all  wrongs 
committed  by  her  before  marriage,  to  the  extent  of  all  property 
acquired  by  him,  or  to  which  he  became  entitled  through  his 
wife.  By  section  15  a  husband  and  wife  may  be  jointly  sued 
in  respect  of  any  such  debt  or  other  liabDity  (whether  by  con- 
tract or  for  any  wrong)  contracted  or  incurred  by  the  wife 
before  marriage,  if  the  plaintiff  in  the  action  seek  to  establish 
his  claim  either  wholly  or  in  part  against  both  of  them ;  and  if 
in  any  such  action,  or  in  any  action  brought  in  respect  of  any 
such  debt  or  liability  against  the  husband  alone,  it  is  not  found 
that  the  husband  is  liable  in  respect  of  any  property  6t  the  wife 
so  acquired  by  him,  or  to  which  he  shall  have  become  so  entitled, 
he  shall  have  judgment  for  his  costs  of  defence,  whatever  may  be 
the  result  of  the  action  against  the  wife,  if  jointly  sued  with  mm  ; 
and  in  any  such  action  against  husband  and  wife  jointly,  if  it 
appears  that  the  husband  is  liable  for  the  debt  or  damages 
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recovered,  or  any  part  thereof,  the  judgment  to  the  extent  of  the 
amount  for  which  the  husband  is  liable  shall  be  a  joint  judgment 
against  the  husband  personally,  and  against  the  wife  as  to  her 
separate  property  ;  and  as  to  the  residue,  if  any,  of  such  debt 
and  damages,  t{ie  judgment  shaU  be  a  separate  judgment  against 
the  wife  as  to  her  separate  property  only. 

A  married  woman  who  is  an  executrix,  administratrix,  or 
trustee  alone,  or  jointly  with  any  other  person  ojr  persons,  may 
sue  or  be  sued  without  her  husband,  as  if  she  were  a  feme  sole 
(M.  W.  P.  Act,  1882,  sea  18). 
fi(»iii3tally.  As  to  the  proper  order  where  a  married  woman  has  applied  to 
have  her  solicitor's  bill  taxed  and  the  taxing  master's  certificate 
has  been  filed  see  Re  Peace  &  WaUer,  24  Ch.  D.  405.  A). 

As  to  the  title  of  a  petition  for  appointment  of  trustees  of  a 
life  policy  effected  by  a  husband  under  M.  W.  P.  Act,  1882,  for 
the  benefit  of  his  wife  and  children,  see  Re  Soutars  Trust,  26 
Ch.  D.  236. 

A  married  woman  having  no  separate  estate  cannot  be  brought 
in  as  a  third  party  by  her  husband  (Jones  v.  EUtrton,  W.  N. 
1884,  39). 

When  husband  and  wife  are  sued  jointly  they  must  both  be 
served  (Order  IX.  3). 

As  to  setting  down  a  special  case  where  married  woman  a 
party  (Order  XXXIV.  4). 

17.  Where  lunatics  and  persons  of  unsound  mind 
not  so  found  by  inquisition  might  respectively  before 
the  passing  of  the  principal  Act  have  sued  as  plaintiffs, 
or  would  have  been  liable  to  be  sued  as  defendants  in 
any  action  or  suit,  they  may  respectively  sue  as  plain- 
tiffs in  any  action  by  their  committee  or  next  friend, 
according  to  the  practice  of  the  Chancery  Division,  and 
may  in  like  manner  defend  any  action  by  their  com- 
mittees or  guardians  appointed  for  that  purpose. 

riftiii  tier.  A  lunatic  sues  by  his  committee,  unless  his  interest  be  adverse, 

in  which  case  he  would  sue  by  a  next  friend — the  committee 
being  made  a  defendant.  A  person  of  unsound  mind  sues  by  a 
next  friend. 

If  an  action  on  behalf  of  a  lunatic  be  brought  by  his  com- 
mittee, the  latter  sues  in  his  own  name  as  plaintiff,  the  lunatic 
being  joined  as  co-plaintiff,  but  if  brought  by  a  next  friend  it  is 
instituted  in  the  name  of  the  person  of  unsound  mind  as  plaintiff 
suing  by  his  next  friend  (Dan.  "Ch.  Pr."  6th  ed.  117).  In  Re 
Gordon,  L.  R.  10  Ch.  App.  192,  where  the  settlor  became  lunatic 
two  years  after  making  a  settlement  of  his  property,  a  son  who 
took  no  benefit  under  the  settlement  was  allowed  to  bring  an 
action  at  his  own  risk,  as  next  friend  of  the  lunatic,  to  impeach 
the  settlement — but  he  was  not  required  to  give  security  for 
costa  The  committee  of  the  lunatic  was  made  a  formal 
defendant. 

A  person  who  constitutes  himself  next  friend  for  the  purpose 
of  bringing  an  action  to  protect  the  property  of  a  lunatic  not  so 
found,  does  so  at  his  own  risk,  and  must  be  prepared  to  vindicate 
the  proprietv  of  his  proceedings.  Thus,  a  next  friend  who  had 
brought  an  action  on  behalf  of  a  person  of  unsound  mind,  was 
ordered  to  pay  the  costs  of  all  proceedings  subsequent  to  the 
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time  when  the  person  of  nnsound  mind  was  found  lunatic  {BeaU 
▼.  Smith,  L.  B.  9  Gh.  App.  85). 

A  person  who  has  become  permanently  insane,  but  has  not 
been  found  so  by  inquisition,  may  maintam  a  suit  by  his  next 
friend  for  the  protection  of  property  in  which  he  is  interested  as 
partner  {Jones  v.  lioyd,  18  £q.  265),  though  he  may  not  be  able 
to  get  a  decree  for  final  dissolution  of  the  partnership  without  the 
appointment  of  a  committee  {IbuL ). 

Persons  of  weak  minds  may  sue  by  their  next  friend  (Light 
T.  Light,  25  Beav.  248). 

An  action  may  be  dismissed  if  commenced  in  the  name  of  a 
plaintiff  who  is  in  a  state  of  mental  incapacity.  Semble :  A 
suit  being  properly  instituted,  the  proceedings  ought  not  to  be 
stayed  on  the  ground  of  the  plaintiff  subeequently  becoming 
imbecile  {Warinaby  v.  Wartnaby,  Jac  377). 

After  an  action  is  commenced,  if  the  plaintiff  become  lunatic 
an  i^pplication  should  be  made,  imder  Order  XYIL  4,  to  carry 
on  the  proceedings  by  his  committee.  If  the  committee  die  or 
be  changed  application  to  substitute  the  new  committee  should  be 
made  under  the  same  Rule  {Qrten  v.  Pratt,  48  L.  J.  Gh.  681 ).  A 
committee  before  being  released  should  be  required  to  s^ve 
security  for  the  costs  already  incurred  {Harland  v.  Gariutt, 
W,  N.  1881,  8). 

A  person  who,  without  any  authority,  commences  an  action  as 
next  friend  of  plaintiff,  whom  he  alleges  to  be  of  unsound  mind, 
but  who  is  in  reality  sane,  will  be  ordered  to  pay  the  costs  of  all 
parties,  and  the  action  will  be  dismissed  {Palmer  v.  WaUiby, 
L.  R  8  Gh.  782). 

An  action  cannot  be  brought  by  a  next  friend  on  behalf  of  a 
person  of  unsound  mind  not  so  found  for  dealing  with  his  real 
estate  {Ha^fhide  v.  £olnn$on,  L.  R  9  Gh.  App.  375;  He  Clough, 
15  Eq.  284). 

The  insanity  of  a  husband  or  wife  is  not  a  bar  to  a  suit  by  the 
committee  for  the  dissolution  of  the  lunatic's  marriage  (Baker  v. 
Baker,  5  P.  D.  152). 

The  affidavit' of  a  limatio  requires  to  be  supported  by  evidence 
showing  his  capacity  to  make  one  {Spittle  v.  Walton,  11  Eq.  420). 

A  person  of  unsound  mind  defends  by  a  guardian  ad  litem —  DefotidanU. 
e.g.,  in  Bonfidd  v.  Grant,  11  W.  R.  275  ;  the  brother,  who  was  a 
co-defendant,  but  had  no  adverse  inter^,  was  appointed  at  the 
instance  of  the  plaintiff.  Upon  making  out  a  strong  case  a 
guardian  ad  litem  may  be  appointed  of  a  person  incapable 
through  age  and  infirmity  {Newman  v.  Selfe,  11  W.  R.  764 ; 
Sted  V.  CM,  11  W.  R.  298). 

The  guardian  ad  litem  must  be  a  fit  and  proper  person  ;  a 
relation,  connection,  or  friend  of  the  family  will  be  preferred  to 
a  mere  volunteer  {Poster  v.  CaxUUy,  10  Hare  App.  xxiv.).  The 
Court  will  not  appoint  a  person  resident  abroad  to  be  guardian 
ad  litem  {Hartland  v.  Atcherley,  7  Beav.  53). 

On  default  of  appearance  by  defendant  of  unsound  mind  the 
plaintiff  must  apply  under  Order  XIIL  1,  for  the  appointment 
of  a  guardian  ad  litem. 

A  lunatic  defends  by  his  committee  ;  a  guardian  ad  litem  may 
be  i^ypointed  to  defend  the  suit  where  the  interest  of  the  com- 
mittee is  adverse — e.g.,  where  he  is  plaintiff,  and  the  lunatic 
defendant  {SneU  v.  Hyat,  1  Dick.  287). 

The  committee  should  obtain  the  sanction  of  tha  L.  G.  or  the 
L.  JJ.  to  defend  the  action  (Dan.  Gh.  Pr.  5th  ed.,  158). 
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If  a  oommtttee  be  appointed  daring  the  action  he  ahoold  be 
made  a  party  under  Order  XVIL  4  {.Green  ▼.  PraU,  48  L.  J. 
Ch.  681). 

As  to  service  of  a  writ  on  a  lunatic  or  person  of  unsonnd  mind 
see  Order  IX.  6,  ante.  Than  v.  Smith  (Ibid.), 

As  to  service  of  a  notice  of  a  judgment  or  order  on  a  person 
of  unsound  mind  see  Order  X.VL  44. 

Allegations  not  denied  contained  in  pleadings  against  lunatics 
and  persons  of  unsoimd  mind  not  deemed  to  be  admitted  (Order 
XIX.  18). 

As  to  setting  down  a  special  case  where  party  of  unsound 
mind  see  Order  XXXIV.  4. 

As  to  applications  to  vary  an  order  to  add  parties  on  devolution 
of  interest  see  Order  XVII.  6,  7. 

As  to  the  time  allowed  for  appeal  to  the  House  of  Lords  see 
Appeals  to  House  of  Lords,  Standing  Order  L  (Appi  Jur.  Act, 
1876,  s.  4). 

As  to  how  the  costs  of  the  guardian  ad  litem  are  to  be  pro- 
vided for  when  he  is  one  of  the  solicitors  to  the  Court  see  Order 
LXV.  18. 

18.  An  infant  shall  not  enter  an  appearance  except 
by  his  guardian  ad  litem.  No  order  for  the  appoint- 
ment of  such  guardian  shall  be  necessary,  but  the 
solicitor  applying  to  enter  such  appearance  shall 
make  and  £le  an  affidavit  in  the  form  No.  8  in 
Appendix  A,  Part  II.,  with  such  variations  as  circum- 
stances may  require. 

19.  Every  infant  served  with  a  petition  or  notice  of 
motion,  or  summons  in  a  matter,  shall  appear  on  the 
hearing  thereof  by  a  guardian  ad  litem  in  all  cases  in 
which  the  appointment  of  a  special  guardian  is  not 
provided  for.  No  order  for  the  appointment  of  such 
guardian  shall  be  necessary,  but  the  solicitor  by  whom 
he  appears  shall  previously  make  and  file  an  affidavit 
as  in  the  last  Kule  mentioned. 

i5&iGVict.  20.  Before  the  name  of  any  person  shall  be  used 
Aifthorityio  ^"  ^^7  actiou  as  next  friend  of  any  infant,  or  other 
h9  filed.  party,  or  as  relator,  such  person  shall  sign  a  written 
authority  to  the  solicitor  for  that  purpose,  and  the 
authority  shall  be  filed  in  the  Central  Office,  or  in  the 
District  Registry  if  the  cause  or  matter  is  proceeding 
therein. 

A  person  who  signs  such  authority  for  the  use  of  his  name  as 
next  friend  renders  himself  primd  facie  liable  for  costs  (Jie  I'lower, 
19  W.  R.  578).  An  order  against  a  next  friend  fur  payment  of 
costs  is  final,  unless  there  be  some  reservation  in  the  order  {Oaley 
V.  Caley^  25  W.  R.  528).  Nothing  short  of  a  dishonest  intention 
will  be  sufficient  to  prevent  the  next  friend  from  being  reimbursed 
out  of  the  infant's  estate.  No  degree  of  mistake  or  misapprehen- 
sion will  be  sufficient  ( ^hiUaker  v.  Marlar,  1  Cox,  285  ;  Ander^ 
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ton  V.  Tatei,  5  Be  G.  &  S.  208 ;  Clayton  v.  (^arke,  3  De  G.  F. 
ft  J.  682.  A).  . 

Ai  to  how  the  costs  of  the  guardian  ad  litem  are  to  be  pro- 
vided for  when  he  is  one  of  the  solicitors  to  the  Court  see  Order 
LXV.  18. 

21.  In  all  oanses  or  matters  to  which  any  infant  o.  o.  isei. 
or  person  of  nnsound  mind,  whether  so  found  by  in-  J  *^  ^' 
quisition  or  not,  or  person  under  any  other  disability,  oonMat^ 
is  a  party,  any  consent  as  to  the  mode  of  taking  evi- 
dence or  as  to  any  other  procedure  sliall,  if  given  with 

the  consent  of  the  Court  or  a  Judge  by  the  next  friend, 
guardian,  committee,  or  other  person  acting  on  behalf 
of  the  person  under  disability,  have  the  same  force 
and  effect  as  if  such  party  were  under  no  disability 
and  had  given  such  consent :  Provided  that  no  such 
consent  by  any  committee  of  a  lunatic  shall  be  valid 
as  between  him  and  the  lunatic  unless  given  with  the 
sanction  of  the  Lord  Chancellor  or  Lords  Justices 
sitting  in  Lunacy. 

IV.  Proceedings  by  or  against  Paupers. 
This  part  is  adapted  from  the  old  Chancery  prooednre. 

22.  Any  person  may  be  admitted  in  the  manner  who  may 
heretofore  accustomed  to  sah  or  defend  as  a  pauper  "^^  ^' 
on  proof  that  he  is  not  worth  X25,  his  wearing  apparel 

and  the  subject-matter  of  the  cause  or  matter  only 
excepted. 

It  would  seem  that  an  executor  or  adaainistrator  oonld  not 
sue  or  defend  in  formd  pauperis  unless  in  a  case  in  which  he  was 
beneficially  interested  {Ol^d  v.  Cobbet,  2  Beav.  444,  3  Beav. 
432;  Skeeran  v.  Saul,  1  Ir.  L.  R.  N.  S.  67 ;  Fowler  v.  Daviee, 
1«  Sim.  182. 

It  has  been  laid  down  that  a  next  friend  of  an  infant  could 
not  sue  in  formd  pauperis  but  ought  not  to  be  discharged  for 
poverty.  Arum.  1  Ves.  409  ;  Squirrd  ▼.  Squirrel,  2  Dick.  766  ; 
DavatpoH  v.  DavenpeH,  1  a  &  S.  101 ;  Bind  v.  Whitmore,  2  K, 
k  J.  458,  8  sed  confer  Lindsay  v.  Tyrr^l,  2  De  G.  &  J.  7),  and 
there  seems  to  have  been  no  question  that  in  the  Common  Law 
Courts  an  infant  plaintiff  could  sue  in  formd  pauperis  by  his 
next  friend  {Bryant  v.  Wagner,  7  DowL  676.) 

In  Drennan  y.  Andrew,  L.  R.  1  Ch.  800,  it  was  held  that 
when  a  party  had  obtained  the  common  order  to  sue  in  formd 
pauperis  it  would  carry  him  through  all  subsequent  stages,  and 
that  no  special  order  was  required  to  enable  him  to  appeal 
without  payment  of  a  deposit 

In  Thomas  v.  £lUs,  8  Ch.  D.  618.  A,  the  Chief  Clerk*s 
certificate  was  ordered  to  be  delivered  out  without  payment  of 
Court  fees,  the  plaintiff  since  it  was  ready  having  obtained  an 
order  to  sue  in  formd  pauperis, 

A  fanning  tenant  who  had  valuable  crops  on  his  farm  which 
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he  had  been  restrained  from  aellfaig  or  removing  and  no  otiier 
property,  was  not  considered  a  person  who  ought  to  be  admitted 
to  defend  in  formd  pauperit  {Ridgway  v.  Edwards,  L.  R.  9  Ch. 
148). 

By  23  &  24  Vict,  c  149,  s.  6,  provision  is  made  for  paying 
the  costs  of  a  pauper  defendant  who  is  in  contempt,  on  an 
application  to  be  discharged  from  custody.  It  was  held  in  Hall 
V.  HaU,  11  £q.  290,  that  the  Court  had  no  power  to  order  the 
costs  of  the  plaintiff,  upon  his  own  application,  to  be  provided 
for  by  the  Treasury. 

23.  A  person  desirous  of  suing  as  a  pauper  shall  lay 
a  case  before  counsel  for  his  opinion  whether  or  not  he 
has  reasonable  grounds  for  proceeding. 

24.  No  person  shall  be  permitted  to  sue  as  a  pauper 
unless  the  case  laid  before  counsel  for  his  opinion,  and 
his  opinion  thereon,  with  an  aflB davit  of  the  party,  or 
his  solicitor,  that  the  case  contains  a  full  and  true 
statement  of  all  the  material  facts  to  the  best  of  his 
knowledge  and  belief,  shall  be  produced  before  the 
Court  or  Judge  or  proper  oflBcer  to  whom  the  applica- 
tion is  made,  and  no  fee  shall  be  payable  by  a  pauper 
to  his  counsel  or  solicitor. 

26.  A  person  admitted  to  sue  or  defend  as  a  pauper 
shall  not  be  liable  to  any  Court  fee. 

coud?ibi  and  26,  Where  a  person  is  admitted  to  sue  or  defend  as 
BoUcitor.  ^  pauper  the  Court  or  a  Judge  may,  if  necessary, 
assign  a  counsel  or  solicitor,  or,  both  to  assist  him, 
and  a  counsel  or  solicitor  so  assigned  shall  not  be  at 
liberty  to  refuse  his  assistance  unless  he  satisfies  the 
Court  or  Judge  that  he  has  some  good  reason  for 
refusing. 

The  Court  does  not  assign  counsel  or  solicitor  to  a  pauper 
defendant  on  the  application  of  the  plaintiff  {Oarrod  v.  Ilolden, 
4  Beav.  245).  If  counsel  have  been  assigned,  the  pauper  may 
not  afterwards  argue  his  own  case  in  person  (Parkinson  v. 
Hanbury,  4  De  6.  M.  &  6.  508).  In  Jie  Lcwin,  W.  N.  1884, 
224,  this  application  was  made  by  motion. 


Fw^a, 


Not  to  take 


27.  Whilst  a  person  sues  or  defends  as  a  pauper  no 
person  shall  take,  or  agree  to  take,  or  seek  to  obtain 
from  him  any  fee,  profit,  or  reward  for  the  conduct  of 
his  business  in  the  Court,  and  any  person  who  takes, 
or  agrees  to  take,  or  seeks  to  obtain  any  such  fee, 
profit,  or  reward  shall  be  guilty  of  a  contempt  of 
Court. 

28.  If  any  person  admitted  to  sue  or  defend  as  a 
pauper  gives,  or  agrees  to  give,  any  such  fee,  profit^  or 
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reward,  he  shall  be  forthwith  dispaupered,  and  shall 
not  be  afterwards  admitted  again  in  the  same  cause  to 
sue  or  defend  as  a  pauper. 

29.  No  notice  of  motion  shall  be  served  or  summons  Motions  to 
issued,  and  no  petition  shall  be  presented,*  on  behalf  ^  ^^^ 
of  any  person  admitted  to  sue  or  defend  as  a  pauper, 
except  for  the  discharge  of  his  solicitor,  unless  it  is 
signed  by  his  solicitor. 

30.  It  shall  be  the  duty  of  the  solicitor  assigned  to  SoUdtor's 
a  person  admitted  to  sue  or  defend  as  a  pauper  to  take  J^y^"'" 
care  that  no  notice  is  served,  or  summons  issued,  or 
petition  presented,  without  good  cause. 

31.  Costs  ordered  to  be  paid  to  a  person  admitted  TaxAtion  of 
to  sue  or  defend  as  a  pauper  shall,  unless  the  Court  or  ***^ 

a  Judge  shall  otherwise  direct,  be  taxed  as  in  other 
cases. 

V.  Admtnstration  and  ExeaUion  of  Trusts, 

32.  In  any  case  in  which  the  right  of  an  heir-at-    xvi  Pa. 
law  or  the  next  of  kin  or  a  class  shall  depend  upon  ^^^^^^ 
the  construction  which  the  Court  or  a  Judge  may  put 

upon  an  instrument,  and  it  shall  not  be  known  or 
shall  be  difficult  to  ascertain  who  is  or  are  such  heir- 
at-law  or  next  of  kin  or  class,  and  the  Court  or 
Judge  shall  consider  that  in  order  to  save  expense  or 
for  some  other  reason  it  will  be  convenient  to  have 
the  questions  of  construction  determined  before  such 
heir-at-law,  next  of  kin,  or  class  shall  have  been  ascer- 
tained by  means  of  inquiry  or  otherwise,  the  Court 
or  Judge  may  appoint  some  one  or  more  persons  to 
represent  such  heir-at-law,  next  of  kin,  or  class,  and 
the  judgment  of  the  Court  or  Judge  in  the  presence 
of  such  persons  shall  be  binding  upon  the  heir-at-law, 
next  of  kin,  or  class  so  represented. 

In  ftn  administration  action  the  absence  of  a  general  repre- 
sentative of  an  estate  must  be  rectified,  as  an  administrator 
ad  UUm  is  insufficient  for  the  purpose  of  finally  determining  the 
matter,  when  the  object  of  the  action  is  to  establish  the  title  of 
the  plaintiff  as  sole  next  of  kin  (DowdesweU  v.  DovfdesiDeU,  9  Ch. 
D.  -^94.  A). 

In  an  administration  action,  certain  persons  were  appointed  as 
representatives  of  various  classes,  and  inquiries  were  directed  ;  it 
turned  out  afterwards  that  some  of  these  inquiries  were  imneces- 
saiy  ;  the  Court  thereupon  directed  a  simimons  to  be  taken  out 
to  stay  inquiries  and  adjourn  the  matter  into  Court  {BcaU  v. 
Rutton,  W,  N.  1878,  p.  179). 

This  Rule  applies  to  petitions  under  the  Trustee  Relief  Act 
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Piirtieatobe  S3.  Ally  residuary  legatee  or  next  of  kin  entitled 
Rwidimiy  ^  *  judgment  or  order  for  the  administration  of  the 
i^gatcA.        personal  estate  of  a  deceased  person,  may  have  the 

same  without  serving  the  remaining  residuary  legatees 

or  next  of  kin. 

This  and  the  following  eight  ixdes  aie  taken  from  IS  ft  16 
Vict,  a  86,  8.  42. 

34.  Any  legatee  interested  in  a  legacy  charged  upon 
real  estate,  and  any  person  interested  in  the  proceeds 
of  real  estate  directed  to  be  sold,  and  who  may  be 
entitled  to  a  judgment  or  order  for  the  administration 
of  the  estate  of  a  deceased  person,  may  have  the  same 
without  serving  any  other  legatee  or  person  interesteil 
in  the  proceeds  of  the  estate. 

36.  Any  residuary  devisee  or  heir  entitled  to  the 
like  judgment  or  order,  may  have  the  same  without 
serving  any  co-residuary  devisee  or  co-heir. 

36.  Any  one  of  several  cestuis  que  trust  under  any 
deed  or  instrument  entitled  to  a  judgment  or  order 
for  the  execution  of  the  trusts  of  the  deed  or  instru- 
ment^ may  have  the  same  without  serving  any  other 
cestui  que  trust 

37.  In  all  cases  of  actions  for  the  prevention  of 
waste  or  otherwise  for  the  protection  of  property,  one 
person  may  sue  on  behalf  of  himself  and  edl  persons 
having  the  same  interest. 

38.  Any  executor,  administrator,  or  trustee  entitled 
thereto,  may  have  a  judgment  or  order  against  any 
one  legatee,  next  of  kin,  or  cestui  que  trust  for  the 
administration  of  the  estate  or  the  execution  of  the 
trusts. 

In  Latch  y.  Latch,  L.  R  10  Ch.  464,  a  testator  appointed 
three  executors,  all  proved,  and  one  of  them  filed  a  bill  for  the 
administration  of  the  estate  to  which  another  executor  was  made 
sole  defendant,  held  that  the  bill  could  not  be  sustained  without 
making  the  remaining  executor  a  party  as  defendant. 

"^^Sdin*'  39.  Tlie  Court  or  a  Judge  may  require  any  person 
^  '  to  be  made  a  party  to  any  action  or  proceeding,  and 

may  give  the  conduct  of  the  action  or  proceeding  to 
such  person  as  he  may  think  fit,  and  may  make  such 
order  in  any  particular  case  as  he  may  think  just  for 
placing   the   defendant  on   the   record  on  the   same 
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footiog  in  regard  to  costs  as  other  parties  having  a 
common  interest  with  him  in  the  matters  in  question. 

40.  Wherever,  in  any  action  for  the  administration  Penona 
of  the  estate  of  a  deceased  person  or  the  execution  of  J^S^'" 
the  trusts  of  any   deed   or  instniment^   or  for  the  casee. 
partition  or  sale  of  any  hereditaments,  a  judgment  or 

an  order  has  been  pronounced  or  made — 

(a.)  Under  Order  XV. ; 

(b.)  Under  Order  XXXIII. ; 

(c)  Affecting  the  rights  or  interests  of  persons 
not  parties  to  the  action ; 
the  Court  or  a  Judge  may  direct  that  any  persons 
interested  in  the  estate  or  under  the  trust  or  in  the 
hereditaments,  shall  be  served  with  notice  of  the 
judgment  or  order ;  and  after  such  notice  such 
persons  shall  be  bound  by  the  proceedings,  in  the 
same  manner  as  if  they  had  originally  been  made 
parties,  and  shall  be  at  liberty  to  attend  the  proceed- 
ings under  the  judgment  or  order.  Any  person  so 
served  may,  within  one  month  after  such  service, 
apply  to  the  Court  or  Judge  to  discharge,  vary,  or  Varying 
add  to  the  judgment  or  order.  **"**'* 

When  notice  <^  a  judgment  in  an  administration  action  has 
been  served  on  parties  interested,  and  afterwards  on  farther  con- 
sideratioii  it  is  desired  to  obtain  an  order  against  them  per- 
sonally  for  the  payment  of  money,  they  should  be  senred  with 
notice  of  the  action  having  been  Fot  down  on  further  considera- 
tion, even  though  they  have  not  entered  an  appearance  under 
Rule  41,  pod  (Re  Rea,  15  Ch.  D.  490).  Except  in  some  such 
case  it  is  not  necessary  to  serve  persons  who  have  not  appeared 
with  notice  of  any  subsequent  proceedings  {Lu  v.  Sturrock^  W. 
N.  1876,  226). 

41.  It  shall  not  be  necessary  for  any  person  served  liberty  to 
with  notice  of  any  judgment  or  order,  to  obtain  an  SSSn^!^ 
order  for  liberty  to  attend  the  proceedings  under  such 
judgmenl  or  order,  but  such  person  shall  be  at  liberty 

to  attend  the  proceedings  upon  entering  an  appear- 
ance in  the  Central  Office  in  the  same  manner,  and 
subject  to  the  same  provisions,  as  a  defendant  enter- 
ing an  appearance. 

42.  A  memorandum  of  the  service  upon  any  person  Memoran. 
of  notice  of  the  judgment  or  order  in  any  action  under  ^^^^' 
Rule  40  shall  be  entered  in  the  Central  Office  upon  Buie  40. 
due  proof  by  affidavit  of  such  service. 

43.  Notice  of  a  judgment  or  order  served  pursuant  Notice  of 
to  Eule  40  shaU  be  entitled  in  the  action,  and  there  Jj  o?SJ?* 
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shall    be  indorsed    thereon  ^a    memorandum   in    the 
Form  No.  28  in  Appendix  G. 

KoM«  nti         44.  Notice  of  a  judgment  or  order  on  an  infant  or 
mfaiiti  Ab.    person  of  unsound  mind  not  so  found  by  inquisition 
shall  be  served  in  the  same  manner  as  a  writ  of  sum- 
mons in  an  action. 

Hoirmt-kw,  45.  In  any  cause  or  matter  to  execute  the  trusts 
ron«cd^"  of  a  will  it  shall  not  be  necessary  to  make  the  heir- 
witiL  at-law  a  party,  but  the  plaintiff  shall  be  at  liberty  to 

make  the  heir-at-law  a  party  where  he  desires  to  have 

the  will  established  against  him. 

46.  If  in  any  cause,  matter,  or  other  proceeding  it 
shall  appear  to  the  Court  or  a  Judge  that  any 
deceased  person  who  was  interested  in  the  matter  in 
question  has  no  legal  personal  representative,  the 
Court  or  Judge  may  proceed  in  the  absence  of  any 
person  representing  the  estate  of  the  deceased  person, 
or  may  appoint  some  person  to  represent  his  estate 
for  all  the  purposes  of  the  cause,  matter,  or  other  pro- 
ceeding, on  such  notice  to  such  persons,  if  any,  as  the 
Court  or  Judge  shall  think  fit,  either  specially  or 
generally  by  public  advertisement,  and  the  order  so 
made,  and  any  order  consequent  thereon,  shall  bind 
the  estate  of  the  deceased  person  in  the  same  manner 
in  eveiy  respect  as  if  a  duly  constituted  legal  personal 
representative  of  the  deceased  had  been  a  party  to  the 
cause,  matter,  or  proceeding. 

This  rule  is  taken  from  the  44th  sea  of  15  &  16  Vict  c.  86. 

Wood,  V.C.,  in  Long  v.  Starief  1  Kay  xii,  has  remarked  that 
the  section  was  only  intended  to  apply  where  there  was  a  diffi- 
culty in  obtaining  representation  to  a  deceased  party.  In 
Devaynet  v.  RoUMon^  24  Beav.  86,  the  ground  of  the  applica- 
tion was  that  the  Ecclesiastical  Court  would  not  grant  letters 
of  administration  except  to  the  next  of  kin  or  to  a  creditor. 
And  where  the  estate  was  insolvent  a  creditor  obtained  an 
order  subject  to  the  production  of  an  affidavit  that  after  pay- 
ment of  the  encumbrances  out  of  the  proceeds  of  the  proposed 
sale,  no  surplus  would  be  left,  and  upon  giWng  notice  to  the 
next  of  kin  who  would  be  entitled  to  take  out  letters  of  ad- 
ministration {David  V.  BoulcoUt  1  Drew  &  Sm.  23).  But  the 
Court  refused  to  make  any  order  pending  the  decision  of  the 
Probate  Court  as  to  who  was  the  legal  personal  representative 
{Rowlands  v.  Evant,  83  Beav.  202).  In  ffele  v.  Lord  BexLey,  15 
Beav.  840,  the  point  in  dispute  in  the  Probate  Court  did  not 
involve  the  question  of  representation. 

The  section  does  not  enable  the  Court  to  proceed  in  the 
absence  of  a  person  whose  interest  is  wholly  unrepresented 
{Brukon  v.  Birch,  22  L.  J.  Ch.  911).    Unless  he  had  no  interest 
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as  shown  by  the  fact  that  when  he  was  before  the  Court  during 
his  lifetime  he  refused  to  take  any  part  in  the  discussion  {Bessant 
V.  NciUt^  26  L.  J.  Ch.  238).  But  where  persons  were  ah-eady 
parties  to  the  suit  whose  interests  were  almost  identical,  it  was 
allowed  to  proceed  without  appointing  any  special  representative 
{Cox  T.  Taylwr,  22  L.  J.  Ch.  910). 

The  proper  person  to  represent  the  estate  ought  as  nearly  as 
possible  to  be  the  same  as  would  be  appointed  administrator  ad 
Hum  {Dean  of  Ely  v.  Oaylord,  16  Beav.  661). 

The  Court  must  feel  satisfied  that  the  proposed  representative 
will  bond  fidt  represent  the  interest  he  is  supposed  to  defend 
{Gi3)%(m  V.  WW*,  21  Beav.  620).  In  Mortimer  v.  Mortimer,  11 
W.  R,  740,  Romilly,  M.R,  refused  to  allow  the  suit  to  proceed 
without  a  representative,  or  to  appoint  any  person  inter^ted  as 
a  representative,  but  gave  leave  to  appoint  any  respectable 
person  not  interested  who  would  appear  and  bond  fide  represent 
the  interest  of  the  person  on  whose  behalf  he  was  so  appointed. 
In  this  case  it  was  uncertain  whether  the  person  to  be  represented 
was  dead. 

Where  the  object  of  the  proceeding  is  not  merely  to  bind  the 
estate  but  involves  the  administration  thereof,  it  is  necessary  to 
get  a  general  administrator  appointed  {Dowdeswell  v.  Dowdeswell, 
9  Ch.  D.  294.  A  ;  Cbx  V.  Stephens,  11  W.  R.  929).  In  Byam  v. 
SuiUm,  19  Beav.  646,  a  sum  of  money  having  been  found  to  be 
due  to  the  estate  of  the  deceased  person  whose  duly  appointed 
representative  was  before  the  Court,  it  was  directed  that  the 
money  should  not  be  paid  to  such  representative,  but  carried  over 
to  a  separate  account,  pending  the  appointment  of  a  legal  per- 
sonal representative.  And  full  representation  was  held  to  be  neces- 
saiy  before  certain  shares  could  be  paid  out  ( WiUianu  v.  A  lien, 
32  Beav.  650),  see  also  Maclean  v.  Damon,  27  Beav.  369,  where 
the  earlier  cases  are  cited.  Where  the  sum  was  extremely  small, 
an  application  by  the  solicitors  of  the  deceased  person  to  have 
the  money  paid  over  to  them  on  this  ground  without  the  appoint- 
ment of  any  representative,  was  refused  {Ratdim  v.  M*Mahon, 
1  Drew,  226). 

The  Court  will  decline  to  proceed  in  the  absence  of  a  personal 
representative,  where  such  representative  would  have  to  be 
active  in  the  execution  of  the  judgment  {Fowler  v.  Bayldon,  9 
Hare,  App.  Ixxviii). 

When  persons  entitled  to  take  out  representation  are  aware  of 
the  factts,  but  are  purposely  avoiding  doing  so,  the  Court  may 
direct  the  proceedings  to  go  on  in  their  afa»ence  as  some  person 
already  a  party  adequately  represents  their  interest  {Band  v. 
Randle,  2  W.  R.  331),  or  to  go  on  in  their  absence,  having  given 
them  due  notice  that  such  will  be  done  {Rogers  v.  Jones,  1  Sm. 
&  Gift.  17) ;  where  the  afiSdavit  stated  that  the  defendant  died, 
leaving  a  widow,  the  deponent  was  informed  and  believed  the 
deceased  died  intestate,  that  no  administration  of  his  effects 
had  been  granted,  that  there  was  no  legal  personal  representative, 
and  that  deponent  believed  the  widow  was  purposely  avoiding 
the  appointment  of  any  such  representative,  and  specified  various 
ineffectual  applications  to  the  solicitor  of  the  deceased  and  his 
widow  to  procure  such  appointment ;  or  the  Court  may  appoint 
these  persons  to  represent  the  estate  even  without  their  assent, 
as-in  Afhmall  v.  Wood,  4  W.  R.  60 ;  where  Stuart,  V.C,  ap- 
pointed executors  who  had  not  proved,  but  had  not  renounced, 
as  he  considered  they  were  purposely  abstaining  from  proving 
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with  the  dengn  of  impeding  the  progroBS  of  the  suit ;  or  where 
an  executor  hiul  taken  out  probate  in  India,  but  had  refrained 
from  doing  so  in  this  countiy  {Suiktrland,  v.  Dt  Ftrsnne,  2  Jur. 
N.  S.  Pt  I.,  301 ;  see  alao  ELiu  v.  Putnam,  29  Beav.  20). 
Unless  they  repudiate  all  interest  as  well  as  express  their  un- 
willingness to  act  {Prince  of  Wale$  Auoc,  v.  Palmar,  25  Beav. 
605  ;  HiU  v,  B<mner,  26  Beav.  872). 

In  HevfUion  v.  Todhunter,  22  L.  J.  Ch.  76,  counsel  who  i^- 
peared  at  the  hearing,  having  no  locus  standi^  and  who  stated 
that  there  was  no  representative,  but  that  he  was  instructed  on 
behalf  of  those  interested,  was  thereupon  i^pointed  representative 
by  the  Court,  he  having  expressed  his  assent  thereto. 

On  the  construction  of  the  44th  section,  it  was  decided  that  it 
did  not  apply  to  the  case  where  the  estate  to  which  it  is  desired 
to  appoint  a  representative  is  the  estate  being  administered  by 
the  Court  {Silver  v.  Stein,  1  Drew,  295  ;  Orovet  v.  Levi,  9  Hare, 
App.  xlvil). 

The  Judge  in  Chambers  decides  what  parties  interested  in  the 
estate  shall  attend  the  taking  of  the  accounts  at  the  cost  of  the 
estate,  that  is  the  subject  of  a  special  application  {Sharp  v.  LutJi, 
10  Ch.  D.  478).  The  order  giving  liberty  to  attend  should 
expressly  provide  that  they  are  to  be  entitled  to  their  costs  of 
such  attendance  {Day  v.  BaUy,  21  Ch.  D.  830).  As  a  general 
rule  one  party  is  sufficient  to  attend  to  oppose  a  claim  brought 
against  an  estate.  The  executor  or  administrator  is  the  proper 
person,  unless  the  Court  otherwise  order  {Be  WaU»,  22  Ch.  D.  12). 

In  Webster  v.  Brit,  Emp.  Astur.,  15  Ch.  D.  169,  Jessel,  M.R., 
dispensed  with  the  legal  personal  representative  of  an  insolvent 
intestate,  in  an  action  by  an  equitable  mortgagee  of  a  life  policy 
for  payment  of  the  policy  moneys  against  an  Insurance  Company. 
The  Court  of  Appeal  thought  this  procedure  convenient  as  lar  as 
the  Insurance  Company  was  concerned,  but  doubted  its  propriety ; 
explained  in  Curtius  v.  Caledonian  Int.  Co.,  19  Ch.  D.  584.  A. 

47.  In  any  cause  or  matter  for  the  administration 
of  the  estate  of  a  deceased  person,  no  party  other  than 
the  executor  or  administrator  shall,  unless  by  leave  of 
the  Court  or  a  Judge,  be  entitled  to  appear  either  in 
Court  or  in  Chambers  on  the  claim  of  any  person  not 
a  party  to  the  cause  or  matter,  against  the  estate  of 
the  deceased  person  in  respect  of  any  debt  or  liability. 
The  Court  or  a  Judge  may  direct  or  give  liberty  to 
any  other  party  to  the  cause  or  matter  to  appear,  either 
in  addition  to  or  in  the  place  of  the  executor  or  admin- 
istrator, upon  such  terms  as  to  costs  or  otherwise  as 
they  or  he  shall  think  fit. 

VL  Third  Party  Procedure. 

48.  Where  a  defendant  claims  to  be  entitled  to 
contribution,  or  indemnity  over  against  any  person 
not  a  party  to  the  action,  he  may,  by  leave  of  the 
Court  or  a  Judge,  issue  a  notice  (hereinafter  called 
the  third-party  notice)  to  that  e£Pect,  stamped  with  the 
seal  with  which   writs  of  summons  are  sealed.     A 
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eopy  of  suoh  iioiice  shall  be  filed  with  the  proper 
officer  and  senred  on  such  person  accordmg  to  the 
rules  relating  to  the  service  of  writs  of  summons. 
The  notice  shall  state  the  nature  and  grounds  of  the 
claim,  and  shall,  unless  otherwise  ordered  by  the 
Court  or  a  Judge,  be  served  within  the  time  limited 
for  delivering  his  defence.  Such  notice  may  be 
in  the  form  or  to  the  effect  of  the  Form  No.  1  in 
Appendix  B,  with  such  variations  as  circumstances 
may  require,  and  therewith  shall  be  served  a  copy  of 
the  statement  of  claim,  or  if  there  be  no  statement  of 
claim,  then  a  copy  of  the  writ  of  summons  in  the 
action. 

When  the  Court  determines  that  the  qnestions  between  the 
parties  cannot  conveniently  be  tried  once  for  all,  the  reasons  for 
bringing  in  the  third  party  come  to  an  end,  and  he  ought  then 
to  be  dismissed  from  the  action  {Schneider  v.  BaU,  8  Q.  B.  D. 
705.  A).  (See  further,  Beneeke  t.  Fro$t,  1  Q.  K  D.  419 ;  Swmsea 
Skipping  Co,  v.  Duncan,  Ibid.  644.  A. ;  Bower  t.  JffarUejf,  Ibid. 
652  ;  Trtleven  v.  Bray,  1  Ch.  D.  176  ;  The  Astociated  Home  Co, 
T.  Wkieheord,  8  Gh.  D.  457 ;  and  the  reasoning  in  Norrig  v. 
Beadey,  Rule  11,  cmte^  note). 

Under  the  old  Rule  a  defendant  had  a  wider  power  than  he 
has  under  the  present  Rule.  It  is  only  when  there  is  a  contract 
express  or  implied  that  he  shall  be  indemnified,  that  a  par^  is 
entitled  to  set  up  a  daim  to  an  indemnity  (Speller  v.  Brutol 
Namg,  Ch.,  18  Q.  B.  D.  96.  A  ;  Pontifex  v.  Foord,  12  Q.  B.  D. 
155  ;  Caiton  ▼.  Bennett,  26  Oh.  D.  161).  But  if  there  be  a 
hondfide  claim  for  indemnity  it  need  not  go  to  the  whole  of  the 
plaintiffs  claim  {Jacob»  v.  Brown,  W.  N.  1884,  28). 

In  NtUehin^on  v.  Colorado  Mining  Co.,  W.  N.  1884,  40,  the 
point  was  raised  whether  in  an  action  against  a  company  to 
regiaitor  plahitiff  as  owner  of  certain  shares,  another  daimant 
ecmld  be  l»oaght  in  under  this  Rule.  Mathew,  J.,  doubted 
whether  it  was  strictly  a  claim  for  indemnity. 

A  third  party,  who  desires  to  have  the  wnole  dispute  settled 
in  one  action,  should  take  care  to  have  proper  issues  settled 
between  him  aod  the  defendant  for  that  purpose  (The  Cartsbitm, 
5  P.  D.  69.  A ;  PiOer  v.  Bobertt,  46  L.  T.  527). 

A  trustee  in  bankruptcy  may  be  brought  in  under  this  Rule 
where  he  is  a  necessary  party  to  determining  all  the  points  in 
dispute  (Ex  parte  SnUth,  Be  OoUie,  2  Oh.  D.  51.  A). 

A  res^uarj  legatee  who  is  sued  by  a  creditor  may  i^ply  to 
have  the  executor  of  the  will  made  a  party,  if  he  think  fit.  And 
this  is  the  proper  method  of  objection  to  his  non-joinder  {Hunter 
V.  Young,  4  Bx.  D.  256.  A). 

In'  Wye  Valley  Ry.  v.  JTowet,  16  Ch.  D.  489,  Hall,  V.C, 
intimated  that  he  preened  having  these  applications  made  on 
notice  to  the  plaintiff ;  and  in  Corrie  v.  4Uen,  48  L.  T.  467, 
Pearson,  J.,  adopted  the  same  view,  though,  as  Baegallay,  L.  J., 
has  pointed  out,  it  is  not  absolutely  necessary  (IbicL). 

Alter  the  plaintiff  has  obtained  judgment  under  Order  XIV. 
it  is  too  late  for  the  defendant  to  apply  for  directions  as  to  the 
trial  of  the  isstie  between  him  and  the  third  party  (Rich  v. 
Da/rreU,  28  SoL  J.  513). 
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A  master  may  decline  to  make  an  order  for  leave  to  serve  a 
notice  on  a  thiid  party  in  the  absence  of  the  plaiiitiff  {PinUiy  v. 
Scott,  W.  N.  1884,  9). 

A  married  woman  having  no  separate  estate  cannot  be  brought 
in  as  a  third  party  by  her  husband  {Jonet  v.  Elderton^  W.  N. 
1884,  89). 

This  Rule  directs  that  service  of  this  notice  "  shall  be  accord- 
ing to  the  Rules  as  to  service  of  writs  of  summons,"  and 
therefore  Rule  1  of  Order  XI.  clearly  applies  (per  Jessel,  M.R, 
in  Swansea  Skipping  Co.  v.  Duncan,  1  Q.  B.  D.  648.  A).  And 
for  the  procedure  see  Order  XL  1,  n. 

In  PowUr  V.  Knoop,  36  L.  T.  219,  an  order  was  made  giving 
a  third  party  liberty  to  defend  the  action  ;  he  was  then  allowed 
to  bring  in  a  fourth  party,  from  whom  he  in  his  turn  claimed 
indemnity.  In  Witham  v.  VanCj  49  L.  J.  Ch.  242,  also,  a  fourth 
party  was  brought  in.  But  the  practice  has  not  been  unani- 
mously approved  of  {Walker  v.  Balfour^  26  W.  R  611  ;  York- 
ihire  Waggon  Co,  v.  NewpoH  Coal  Co.,  6  Q.  B.  D.  268 ;  Rich  v. 
DarrcU,  28  SoL  J.  618). 


XVI.  20. 
Time  for 
appearance. 


Effect  of 
default. 


49.  If  a  person  not  a  party  to  the  action,  who  is 
served  as  mentioned  in  Rule  48  (hereinafter .  called 
the  third  party),  desires  to  dispute  the  plaintiffs 
claim  in  the  action  as  against  the  defendant  on  whose 
behalf  the  notice  has  been  given,  or  his  own  liability 
to  the  defendant,  the  third  party  must  enter  an  appear- 
ance in  the  action  within  eight  days  from  the  service 
of  the  notice.  In  default  of  his  so  doing,  he  shall  be 
deemed  to  admit  the  validity  of  the  judgment  obtained 
against  such  defendant,  whether  obtained  by  consent 
or  otherwise,  and  his  own  liability  to  contribute  or 
indemnify,  as  the  case  may  be,  to  the  extent  claimed 
in  the  third-party  notice  :  Provided  always,  that  a 
person  so  served,  and  failing  to  appear  within  the  said 
period  of  eight  days,  may  apply  to  the  Court  or  a 
Judge  for  leave  to  appear,  and  such  leave  may  be 
given  upon  such  terms,  if  any,  as  the  Court  or  Judge 
shall  think  fit. 


Default  of  60.  Where  a  third  party  makes  default  in  entering 
third  party.  ^^  appearance  in  the  action,  in  case  the  defendant 
giving  the  notice  suffer  judgment  by  default,  he 
shall  be  entitled  at  any  time,  after  satisfaction  of  the 
judgment  against  himself,  or  before  such  satisfaction 
by  leave  of  the  Court  or  a  Judge,  to  enter  judgment 
against  the  third  party  to  the  extent  of  the  contri- 
bution or  indemnity  claimed  in  the  third-party  notice : 
Provided  that  it  shall  be  lawful  for  the  Court  or  a 
Judge  to  set  aside  or  vary  such  judgment  upon  such 
terms  as  may  seem  just. 
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The  third  party  may  also  be  directed  to  pay  the  defendant's 
costs  of  defending  the  action  {Jabloehkoff  Eleciric  Co.  v.  McMurdo, 
W.  N.  1884,  94). 

Proceedings  under  this  Role  may  be  taken  in  the  District 
Registry  (Order  XXXV.  6a). 

61.  Where  a  third  party  makes  default  in  entering  Defaou  of 
an  appearance  in  the  action,  in  case  the  action  is  tried  *^^^  p*^^* 
and  results  in  favour  of  the  plaintiff,  the  Judge  who 

tries  the  action  may,  at  or  after  the  trial,  enter  such 
judgment  as  the  nature  of  the  case  may  require  for 
the  defendant  giving  the  notice  against  the  third 
party :  Provided  that  execution  thereof  be  not  issued 
without  leave  of  the  Judge  until  after  satisfaction  by 
such  defendant  of  the  verdict  or  judgment  against 
him.  And  if  the  action  is  finally  decided  in  the 
plaintiffs  favour,  otherwise  than  by  trial,  the  Court  or 
a  Judge  may,  on  application  by  motion  or  summons, 
as  the  case  may  be,  order  such  judgment  as  the  nature 
of  the  case  may  require  to  be  entered  for  the  defendant, 
giving  the  notice  against  the  third  party  at  any  time, 
after  satisfaction  by  the  defendant  of  the  amount 
recovered  by  the  plaintiff  against  him. 

Proceedings  under  this  Rule  may  be  taken  in  the  District 
Registry  (Order  XXXV.  5a). 

62.  If  a  third  party  appears  pursuant  to  the  third-    xri. «. 
party  notice,  the  defendant  giving  the   notice   may  oiJ^J^^ 
apply  to  the  Court  or  a  Judge  for  directions,  and  the  auoe. 
Court  or  Judge,  upon  the  hearing  of  such  application, 

may,  if  satisfied  that  there  is  a  question  proper  to  be 
tried  as  to  the  liability  of  the  third  party  to  make 
the  contribution  or  iudemnity  claimed,  in  whole  or 
in  part,  order  the  question  of  such  liability,  as  between 
the  third  party  and  the  defendant  giving  the  notice, 
to  be  tried  in  such  manner,  at  or  after  the  trial  of  the 
action,  as  the  Court  or  Judge  may  direct ;  and,  if  not 
80  satisfied,  may  order  such  judgment  as  the  nature  of 
the  case  may  require  to  be  entered  in  favour  of  the 
defendant  giving  the  notice  against  the  third  party. 

Judgment  may  be  ordered  against  a  third  party  who  has 
a{>peared  pursuant  to  notice,  but  at  the  hearing  of  an  application 
by  the  defendant  for  directions,  declines  to  state  an^  defence, 
if  the  Judge  be  not  satisfied  that  there  is  any  question  proper 
to  be  tried  as  to  his  liability  (Glosler  Ba/nking  Co,  v.  Phtlli^pptt 
12  Q.  B.  D.  633. 

It  is  not  intended,  says  Mathew,  J.,  in  Caister  y.  Chapman , 
W.  N.,  1884,  32,  that  an  action  should  go  on  to  trial  as  between 
the  defendant  and  the  third  party,  when  the  question  between 
the  plaintiff  and  the  defendant  has  been  determined.    In  Borough 
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Y.  JafM»,  W.  N.  1884,  82,  an  iBsue  was  directed  to  be  tried 
between  the  defendant  and  the  third  party  by  oonaent. 

Semble,  a  summary  judgment  under  this  Rule  oould  only  be 
g^ven  for  a  liquidated  demand  [BtUX  v.  Von  DadeUen,  W.  N. 
1883,  208). 

In  Witham  v.  Fan«,'28  W.  R.  276,  a  third  party  was  given 
leave  to  put  in  a  defence  to  the  statement  of  claim,  and  serve 
notice  on  other  persons.  The  statement  of  defence  was,  under 
the  circumstances,  limited  to  any  points  not  raised  in  the  defence 
of  the  defendants.     See  Rule  48  n.  ante. 

When  third  parties  have  appeared  for  the  purpose  of  litigating 
with  the  plaintiff,  he  has  a  right  to  discovery  of  documents  by 
them  {MacAUister  v.  The  Bishop  of  Rochester,  5  C.  P.  D.  210). 

On  the  application  for  directions  the  third  parties  may  be  dis- 
missed from  the  proceedings  on  the  ground  that  their  retention 
is  calculated  to  embarrass  the  plaintiff,  and  the  defendant  ordered 
to  pay  the  costs  {The  Bianco,  8  P.  D.  91 ;  Cwrie  v.  Alien,  W.  N. 
1888,  65.  A). 

63.  The  Court  or  a  Judge  upon  the  hearing  of  the 
application  mentioned  in  Rule  52,  may,  if  it  shall 
appear  desirable  to  do  so,  give  the  third  party  liberty 
to  defend  the  action,  upon  such  tenns  as  may  be  just, 
or  to  appear  at  the  trial  and  take  such  part  therein 
as  may  be  just,  and  generally  may  order  such  pro- 
ceedings to  be  taken,  documents  to  be  delivered,  or 
amendments  to  be  made,  and  give  such  directions  as 
to  the  Court  or  Judge  shall  appear  proper  for  having 
the  question  most  conveniently  determined,  and  as 
to  the  mode  and  extent  in  or  to  which  the  third  party 
shall  be  bound  or  made  liable  by  the  judgment  in  the 
action. 

If  the  third  party  admit  his  liability  then  the  Court  would 
give  him  leave  to  defend,  but  if  he  deny  his  liability  then  the 
Court  would  direct  the  question  of  liability  to  be  determined  at 
the  trial,  and  allow  the  third  party  to  appear  then  and  defend 
it  proper  {Colen  v.  C.iS.S.A.,  26  Ch.  D.  529). 

When  a  third  party  has  been  given  leave  to  defend  he  may 
raise  any  defence  which  the  defendant  might  have  raised,  al- 
though the  defendant  himself  might  be  precluded  from  doing  so 
{CaUender  v.  WalUngford,  32  W.  R.  491). 

64.  The  Court  or  a  Judge  may  decide  all  questions 
of  costs,  as  between  a  third  party  and  the  other  parties 
to  the  action,  and  may  order  any  one  or  more  to  pay 
the  costs  of  any  other,  or  others,  or  give  such  direction 
as  to  costs  as  the  justice  of  the  case  may  require. 

Formerly  the  power  of  dealing  with  the  costs  was  more  limited 
{Yorkshire  Waggon  Co.  v.  NeiopoH  Coal  Co.,  5  Q.  B.  D.  270). 
Where  third  parties  had  appeared  and  succeeded  in  reducing 
the  damages  to  a  sum  paid  into  Court  by  the  defendants,  the 
third  party  or  parties  were  not  allowed  their  costs  from  the 
plaintiff,  the  Court  pointing  out  that  they  were  not  brought  in 
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by  him  {WiUiamB  y.  The  South-Ecntem  Ifailway  Co.,  26  W.  R. 
352). 

In  BaXe^  v.  BwreMX,  W.  N.,  1884,  108,  Field,  J.,  held  that  sec. 
5  of  the  C.  C.  Act,  1867|  does  not  apply  as  between  a  defendant 
and  a  third  party. 

66.  Where  a  defendant  claims  to  be  entitled  to  cuim 
contribution  or  indemnity  against  any  other  def en- JSJJ^d. 
dant  to  the  action,  a  notice  may  be  issued  and  the  *^^ 
8ame  procedure  shall  be  adopted,  for  the  determina- 
tion of  such   questions   between  the   defendants,  as 
would  be  issued  and  taken  against  such  other  defen- 
dant^ if  such  last-mentioned  defendant  were  a  third 
party:  but  nothing  herein  contained  shall  prejudice 
the  rights  of  the  plaintiff  against  any  defendant  in  the 
action. 

This  fonn  of  practice  was  established  in  Fvmm  y.  Booths  4 
Ch.  D.  586  ;  Ncarris  y.  OamHe,  6  Ch.  D.  751 ;  Bagct  y.  Boston, 
11  Ch.  D.  892. 

For  form  of  order,  for  this  purpose  see  Maimer  v.  Bright,  11 
Ch.  D.  394,  note.  If,  however,  the  plaintiff  object,  the  order 
will  not  be  made.  For  it  is  not  the  intention  of  the  Act  or 
Rules,  that  the  plaintiff  be  embarrassed  in  his  conduct  of  the 
action  by  trying  issues  between  co-defendants  with  which  he  has 
nothing  to  do  (Ibid, ;  and  see  the  observations  of  Hellish,  L.  J., 
in  Trdeaveii  v.  Bray,  45  L.  J.  Ch.  114.  A).  It  is  not  always 
necessary  to  have  an  order  for  this  purpose ;  see  Sawyer  y. 
Sawyer,  W.  N.  1883,  212 ;  Butler  y.  Butler,  14  Ch.  D.  829,  an 
action  against  trustees  for  breach  of  trust  where  one  trustee 
claimed  contribution  from  the  other. 

The  leaye  of  the  Court  or  Judge  is  not  necessary  before 
issuing  to  a  co-defendant  a  notice  claiming  contribution,  and  the 
co-defendant  so  served  may  move  to  set  aside  the  service 
{Towie  y.  Loveridge,  25  Ch.  D.  76. 
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By  the  last  clause  of  the  first  Rule  there  is  to  be  no  abatement, 
whether  the  cause  of  action  survive  or  not,  by  the  death  of  a 
par^  between  the  verdict  and  the  judgment.  The  defendant 
may  call  upon  the  person  entitled  to  proceed  to  do  so,  or  may 
obtiUn  judgment  in  default  thereof  (r.  8).  Where  no  step  has 
been  taken  in  an  action  which  has  been  certified  to  be  abated, 
after  the  lapse  of  one  year  it  will  be  struck  out  of  the  Cause 
Book(rr.  9, 10).  These  Rules  are  taken  from  Cons.  Order  XXI. 
7.8. 

1,  A  canse  or  matter  shall  not  become  abated  by       x.i. 
reason  of  the  marriage,  death,  or  bankruptcy  of  any  of  Abatement, 
the  parties,  if  the  cause  of  action  survive  or  continue, 
and  shall  not  become  defective  by  the  assignment, 
creation,  or  devolution  of  any  estate  or  title  pendente 
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lite  ;  and  whether  the  cause  of  action  survives  or  not, 
there  shall  be  no  abatement  by  reason  of  the  death 
of  either  party  between  the  verdict  or  finding  of 
the  issues  of  fact  and  the  judgment,  but  judgment 
may  in  such  case  be  entered,  notwithstanding  the 
death. 

If  the  cause  of  action  survive  to  the  trustee  in  Bankruptcy,  a 
notice  of  motion  to  dismiss  for  want  of  prosecution  requires  to 
be  served  on  him  {Wrigkt  v.  Swindon  Ry.  Co.,  4  Ch.  D.  164). 
Where  the  trustee  has  been  removed  after  appeal,  but  before  the 
hearing,  see  Ex  parte  Skeard,  16  Oh.  D.  107. 

When  the  action  came  on  for  trial  and  there  was  no  evidence 
that  any  notice  of  it  had  been  served  on  the  trustee,  in  his 
absence  it  was  ordered  to  be  struck  out  of  the  list  (Eldridge  v. 
Burgess,  7  Ch.  D.  411). 

If  one  of  two  trustees  be  willing  to  continue  the  action  at  his 
own  risk,  he  may  have  an  order  as  of  course,  and  make  his 
co-trustee  a  defendant  (Jackson  v.  N.  E,  Ry.  Co.,  5  Ch.  D. 
844.  A). 

Five  defendants  were  jointly  and  severally  liable,  two  of  whom 
became  bankrupt.  Fry,  J.,  offered  to  allow  the  trial  to  stand, 
that  the  other  three  might  serve  notice  on  the  trustees  of  the 
bankrupts  if  they  wished  to  do  so ;  as  they  declined,  the  trial  was 
ordered  to  proceed  ( Lloyd  v.  Dimmack,  7  Ch.  D.  398). 

A  petitioner  having  died  after  an  order  directing  inquiries,  it 
was  ordered  that  the  petition  should  be  carried  on  by  the  execu- 
tors (Re  Atkin's  Estate,  1  Ch.  D.  82). 

When  the  injury  has  been  to  the  estate  of  the  deceased  the 
action  survives  to  his  personal  representative  (I'wycross  v.  Grant, 
4  C.  P.  D.  40.  A). 

As  to  the  terms  of  appointment  of  an  interim  receiver  on  death 
of  sole  defendant  in  an  administration  action,  see  Cash  v.  Parker, 
12  Ch.  D.  293. 

L  2.  2.  In  case  of  the  marriage,  death,  or  bankruptcy,  or 

tilm'o/re-  devolution  of  estate  by  operation  of  law,  of  any  party 
prcsento-  to  a  causc  or  matter,  the  Court  or  a  Judge  may,  if  it 
be  deemed  necessary  for  the  complete  settlement  of 
all  the  questions  involved,  order  that  the  husband, 
personal  representative,  trustee,  or  other  successor  in 
interest,  if  any,  of  such  party  be  made  a  party,  or  be 
served  with  notice  in  such  manner  and  form  as  herein- 
after prescribed,  and  in  such  terms  as  the  Court  or 
Judge  shall  think  just,  and  shall  make  such  order  for 
the  disposal  of  the  cause  or  matter  as  may  be  just. 

This  order  stands  in  lieu  of  the  old  order  or  writ  of  revivor, 
and  is  so  spoken  of  in  Ckoiiton  v.  Dickie,  13  Ch.  D.  160. 

It  is  in  the  discretion  of  the  Court  whether  it  will  allow  an 
action  which  has  become  defective  by  the  death  of  a  party  or 
otherwise  to  be  revived  (Curtis  v.  Sheffield,  20  Ch.  D.  898 ; 
Fussell  y.Dowding,  27  Ch.  D.  237). 

If  a  plaintiff  have  obtained  an  order  to  carry  on  the  proceedings 
against  the  defendants  executors,  the  executors  are  entitled  to  a 
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flimilAr  order  to  carry  on  the  oounterclaim  against  the  plaintiff 
{Andrew  v.  Aitkm,  21  Ch.  D.  175). 

It  is  not  every  wrongful  act,  attended  with  advantage  to  the 
wrong-doer,  that  warrants  an  action  against  his  executors.  Ap- 
propriation of  property,  or  the  proceeds  or  value  of  property  by 
the  deceased  wrong-doer,  should  be  shown  {PhiUipt  v.  Hon^ray, 
62,  L.  J.  Ch.  833.  A). 

An  order  allowing  an  executor  to  continue  the  proceedings  in 
an  action  instituted  by  his  testator,  which  order  has  been  obtained 
by  him  after  judgment  in  favour  of  his  testator,  and  with  notice 
of  an  appeal,  is  equivalent  to  the  old  order  of  revivor,  and  sub- 
jects him  to  the  same  liabilities  ;  he  becomes  in  effect  a  party  to 
the  suit,  and  is  personally  liable  for  costs  (BoyrUon  v.  Baynton,  i 
App.  Cas.  738). 

This  Rule  would  not  seem  to  apply  to  the  bankruptcy  of  a  sole 
defendant  (Cotton,  L.  J.,  in  Barter  v.  Dubeux,  7  Q.  B.  D.  417.  A). 
It  is  very  wide  in  its  application,  and  will  obviate  the  difficulty 
felt  in  BenneU  v.  Gatngee,  46  L.  J.  204.  A,  2  Ex.  D.  11,  where 
the  trustee,  having  elected  to  discontinue  an  action,  subsequently 
brought  an  action  in  his  representative  capacity. 

A  bankrupt  may  maintain  an  action  for  work  done  by  him  after 
his  bankruptcy,  but  before  his  discharge,  if  his  trustee  do  not 
interfere  {Jame9(m  v.  Brick  Co.,  4  Q.  B.  D.  208.  A). 

Where  the  plaintiff  had  been  adjudicated  a  bankrupt  after  the 
commencement  of  the  action,  and  the  trustee  had  elected  not  to 
proceed  with  the  action,  proceedings  were  stayed  on  an  applica- 
tion at  Chambers  ( Warder  v.  Saunders,  10  Q.  R  D.  114). 

After  an  interpleader  issue  has  been  settled,  if  the  execution 
debtor  file  a  petition  for  liquidation,  and  his  trustee  claim  the 
goods,  he  will  be  added  as  a  claimant  in  the  trial  of  the  issue 
{Bird  V.  Mathews,  46  L.  T.  512.  A). 

A  judgment  creditor,  who  has  obtained  a  garnishee  order 
absolute,  was  added  as  a  co-plaintiff  in  the  action  of  the  judgment 
debtor  against  the  garnishee  ( WaUis  v.  Smithf  51  L.  J.  Ch.  557). 

3.  In  case  of  an  assignment,  creation,  or  devolution       £.  $. 
of  any  estate  or  title  pendente  lite,  the  cause  or  matter  ^jl[Jf^T 
may  be  continued  by  or  against  the  person  to  or  upon 
whom  such  estate  or  title  has  come  or  devolved 

The  assignee  of  a  trustee  in  bankruptcy  may  obtain  an  order 
to  carry  on  an  action  in  like  manner  as  the  same  might  have  been 
carried  on  by  the  original  plaintiff  {Seear  v.  Lawton,  15  Ch.  D. 
426.  A),  and  must  amend  the  title  of  the  action  so  as  to  show 
Uiat  be  is  the  real  plaintiff  {Ibid.,  16  Ch.  D.  121.  A).  Where 
the  defendant  assigns  premises  pending  an  action  for  injunction 
respecting  them,  semble,  that  the  assignee  would  be  bound  by  the 
judgment)  although  not  made  a  party  to  the  action  {Kino  v. 
Audkin,  6  Ch.  D.  162).  Semble,  also,  that  it  is  reasonable  that 
he  should  be  added  {Ibid.),  On  the  death  of  a  lunatic  the  com- 
mittee should  not  be  allowed  to  get  himself  disnussed  from  the 
action  without  making  provision  for  the  costs  incurred  up  to  the 
dj^  of  the  death,  if  it  be  desirable  to  have  his  personal  liability 
{Borland  v.  OarbuU,  W.  N.  1881,  8). 

There  is  a  conflict  of  opinion  as  to  whether  a  defaulting  trustee 
or  executor  who  is  defendant  in  an  action  for  the  execution  of 
certahi  trusts  is  entitled  to  costs  incurred  by  him  subsequently 
to  his  bankruptcy,  if  retained  as  a  party  to  the  action  {Be 
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Basham,  28  C?h.  D.  208  ;  LewU  v.  Tnuk,  21  CJh.  D.  8«2  ;  M*Ewan 
y.  Onmbie,  25  Ch.  D.  175  ;  aare  v.  Oare,  21  Ch.  D.  865,  and 
see  Re  Oriffiths,  GiifiOu  y.  Lewii,  26  Ch.  D.  465.  A). 

In  Re  Pari$  Rink  Co.,  5  Gb.  D.  959.  A,  it  was  held  that  a 
iharebolder  of  a  company  would  not  be  allowed  to  porohase  the 
right  to  proceed  with  a  winding-up  petition. 

£.  *•  4.  Where  by  reascm  of  marriage,  death,  or  bank- 

ii*°toaddSg  ruptcy,  or  any  other  event  occurring  after  the  com- 
[*rti«8.  mencement  of  a  cause  or  matter,  and  causing  a  change 
or  transmission  of  interest  or  liability,  or  by  reason 
of  any  person  interested  coming  into  existence  after 
the  commencement  of  the  cause  or  matter,  it  becomes 
necessary  or  desirable  that  any  person  not  already  a 
party  should  be  made  a  party,  or  that  any  person 
already  a  party  should  be  made  a  party  in  another 
capacity,  an  order  that  the  proceedings  shall  be 
carried  on  between  the  continuing  parties,  and  such 
new  party  or  parties,  may  be  obtained  ex  parte  on 
application  to  the  Court  or  a  Judge,  upon  the  allega- 
tion of  such  change,  or  transmission  of  interest  or 
liability,  or  of  such  person  interested  having  come 
into  existence. 

When,  upon  the  death  of  a  sole  plaintiff,  whose  cause  of 
action  does  not  survive  (e.g.,  in  an  administration)  an  order  is 
made  giving  liberty  to  another  person  to  prosecute  the  action  as 
plaintiff,  it  is  still  the  practice  that  in  the  subsequent  proceeding 
the  title  of  the  new  or  revived  action  shall  be  added  to  the  title 
of  the  original  action  {Miller  v.  HuddUttone,  W.  N.  1881,  171). 

As  to  the  survival  of  a  cause  of  action  against  executors  for  a 
wrong  done  by  their  testator  under  3  &  4  Will  4,  c.  42,  s.  2,  see 
Kirk  V.  Todd,  21  Ch.  D.  484.  A. 

Where  the  sole  plaintiff  in  an  administration  action  has  died, 
an  order  to  revive  the  proceedings  can  be  made  on  the  application 
of  a  person  who  has  been  served  with  notice  of  the  judgment, 
and  has  obtained  liberty  to  attend  the  proceedings  under  it 
( Bvrstall  v.  Fearon,  24  Ch.  D.  126).  When  judgment  had  been 
given  for  the  plaintiff  subject  to  the  assessment  of  damages,  on 
the  death  of  the  defendant  his  executrix  was  not  allowed  to  be 
substituted  {Chapman  v.  Day,  49  L.  T.  436.  A). 

A  decree  for  foreclosure  may  always  be  re-opened  upon  pr<^>er 
cause  within  a  reasonable  time.  New  pftfties,  therefore,  may  be 
added  after  decree  absolute  for  fpreclosnre  has  been  made 
{CampbeU  v.  Bolyland,  7  Ch.  D.  166). 

On  the  birth  of  an  infant  who  is  a  necessary  party  to  an 
action  already  Ix^n,  a  supfdemental.  action  is  not  necessary 
{Peter  v.  Thomae-Peier,  26  Ch.  D.  181).  (See  Seton,  4th  ed.  p. 
1527,  Form  8). 

^  g  .         6.  An  order  obtained  as  in  the  last  preceding  Rule 

BerTki©  of     mentioned    shall,   unless   the   Court   or  Judge   shall 

p.«^».        otherwise  direct,  be  served  upon  the  continuing  party 

or  parties,  or  their  solicitors,  and  also  upon  each  such 
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new  party,  unless  the  person  making  the  application 
be  himself  the  only  new  party,  and  the  order  shall 
from  the  time  of  such  service,  subject  nevertheless  to 
the  next  two  following  Rules,  be  binding  on  the 
persons  served  therewith,  and  every  person  served 
therewith  who  is  not  already  a  party  to  the  cause  or 
matter  shall  be  bound  to  enter  an  appearance  thereto 
within  the  same  time  and  in  the  same  manner  as  if  he 
had  been  served  with  a  writ  of  summons. 

If  the  party  served  does  not  appear,  judgment  will  be  given 
against  him  {CkorUon  v.  Dickie,  13  Ch.  D.  160  ;  Order  XIX  10). 

6.  Where  any  person  who  is  under  no  disability,  or       l.  «. 
under  no  disability  other  than   coverture,   or   being  ^pjIJ^'^®" 
under  any  disability  other  thau  coverture,  but  having  order. 

a  guardian  ad  litem  in  the  cause  or  matter,  shall  be 
served  with  such  order  as  in  Eule  4  mentioned,  such 
person  may  apply  to  the  Court  or  a  Judge  to  discharge 
or  vary  such  oi*der  at  any  time  within  twelve  days 
from  the  service  thereof. 

7.  Where  any  person  being  under  any  disability       l.j. 
other  than  coverture,  and  not  having  a  guardian  ^Jja^'dis^ 
lUem  in  the  cause  or  matter,  if  served  with  any  order  ability, 
as  in  Bule  4  mentioned,  such  person  may  apply  to  the 

Court  or  a  Judge  to  discharge  or  vary  such  order  at 
any  time  within  twelve  days  from  the  appointment  of 
a  guardian  ad  litem  for  such  party,  and  until  such 
period  of  twelve  days  shall  have  expired  such  order 
shall  have  no  force  or  effect  as  against  such  last- 
mentioned  person. 

8.  When  the  plaintiff  or  defendant  in  a  cause  orSummousto 
matter  dies,  and  the  cause  of  action  survives,  but  the  ^*^**^ 
person  entitled  to  proceed  fails  to  proceed,   the  de- 
fendant (or  the  person   against  whom  the   cause   or 

matter  may  be  continued)  may  apply  by  summons  to 
compel  the  plaintiff  (or  the  person  entitled  to  proceed) 
to  proceed  within  such  time  as  may  be  ordered :  and 
in  default  of  such  proceeding,  judgment  may  be 
entered  for  the  defendant,,  or,  as  the  case  may  be,  for 
the  person  against  whom  the  cause  or  matter  might 
have  been  continued ;  and  in  such  case,  if  the  plaintiff 
has  died,  execution  may  issue  as  in  the  case  provided 
for  by  Order  XLII,  Kule  23. 

9.  Where  any  cause  or  matter  becomes  abated  or  Solicitor  to 
i  n  the  case  of  any  such  change  of  interest  as  is  by  ^^^^^^^' 
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this  Order  provided  for,  the  solicitor  for  the  plaintiff 
or  person  having  the  conduct  of  the  cause  or  matter, 
as  the  case  may  be,  shall  certify  the  fact  to  the  proper 
officer,  who  shall  cause  an  entry  thereof  to  be  made  in 
the  Cause  Book  opposite  to  the  name  of  such  cause  or 
matter. 

r.  o.  xxL  8.      10,  Where  any  cause  or  matter  shall  have  been 

camostruck  standing  for  one  year  in  the  Cause  Book  marked  as 

"abated,"  or  standing  over  generally,  such  cause  or 

matter  at  the  expiration  of  the  year  shall  be  struck 

out  of  the  Cause  Book. 

Under  C.  O.  xxi.  8,  by  consent  of  all  parties,  the  cause  was 
allowed  to  stand  over  for  several  years,  till  some  infants  came  of 
age  (Brooke  v.  Todd,  6  Jur.  N.  S.  664). 


ORDER  XVIII. 

Joinder  of  Causes  op  Action. 

There  have  been  a  few  verbal  alterations  in  this  Order.  In 
actions  for  the  recovery  of  land,  claims  for  **  double  value  in 
respect  of  the  premises, '  or  for  '*  wrong  or  injury  "  to  them,  may 
be  added  (r.  2). 

^^-vj//.  1.    \    1,  Subject  to  the  following  Rules  of  this  Order, 

■imyb^^^lthe   plaintiff  may  unite   in  the  same  action  several 

joined.        /causes  of  action,  but  if  it  appear  to  the  Court  or  a 

/Judge  that  any  such  causes  of  action  cannot  be  con- 

/  veniently  tried  or  disposed  of  together,  the  Court  or 

/  Judge  may  order  separate  trials  of  any  of  such  causes 

/  of  action  to  be  had,  or  "may  make  such  other  order  as 

may  be  necessary  or  expedient  for  the  separate  disposal 

thereof. 

r  This  Rule  authorises  the  joinder  not  of  several  actions  against 
Idistinct  persons,  but  of  several  causes  of  action.  {BurstuU  v. 
[Beyfus,  26  Ch.  D.  89.  A).  See  further.  Order  XVI.,  Rule  4, 
bote,  ante. 

Before  the  Judicature  Act,  inconsistent  and  alternative  relief 
would  not  have  been  allowed  to  have  been  claimed  in  a  bill  in 
Chancery,  but  by  this  Rule  a  plaintiff  is  enabled  to  do  so  subject 
to  the  question  of  convenience  at  trial  {Bagot  v.  Easton,  7  Ch.  D. 
1 ;  CkUd  V.  Stenning,  5  Ch.  D.  695.  A). 

xviL  2.        2,  No  cause  of  action  shall,  unless  by  leave  of  the 

iIS^**^^^  Court  or  a  Judge,  be  joined  with  an  action  for  the 

recovery  of  land,  except  claims  in  respect  of  mesne 

profits  or  arrears  of  rent  or  double  value  in  respect  of 

the  premises  claimed,  or  any  part  thereof,  and  damages 
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for  breach  of  any  contract  under  which  the  same  or 
any  part  thereof  are  held,  or  for  any  wrong  or  injury 
to,  the  premises  claimed. 

The  application  for  leave  to  loin  must  be  made  prior  to  the 
iBsue  of  the  writ  (PUcher  v.  iHndt,  11  Ch.  D.  905.  A  ;  StUdiffe 
y.  Wood^  50  L.  T.  705),  unless  veiy  special  circumstances  are 
alleged  (Musgrave  v.  Stewm,  W.  N.  1881,  163.  A).  It  is  made 
in  Chambers.  The  defendant  should  move  under  Order  XXL 
80,  to  set  aside  the  service  instead  of  entering  an  appearance  to 
the  writi  for  his  appearance  will  be  held  to  be  the  taking  of  a 
fresh  step  within  the  meaning  of  Order  LXX.  2,  and  a  waiver 
of  the  irregularity  {Mulekem  v.  Doerks,  28  Sol.  Ja  688). 

This  Rule  simply  means  that  a  totally  distinct  cause  of  action 
cannot  be  joined.  It  would  for  instance  preclude  an  equitable 
mortgagee  from  joining  with  the  claim  to  recover  possession  a 
claim  for  an  injunction  and  a  receiver,  per  Kay,  J.,  in  Kendriek 
V.  Roberts^  30  .W.  R.  366.  The  better  opinion  seems  to  be  that 
•n  action  to  establi^|i  a  title  to  land,  not  claiming  possession,  is 
not  an  action  for  the  recovery  of  land  within  this  Rule  (QledkiU 
V.  BufUer,  14  Ch.  D.  495 ;  Whetstone  v.  Dewis,  1  Ch.  D.  99 ; 
Majfor  of  Norvnch  v.  Brotofiy  48  L.  T.  898). 

An  action  for  foreclosure  is  not  an  action  for  recovery  of  land 
within  the  meaning  of  this  Rule  (TaweU  v.  The  SUUe  Co.,  8  Ch. 
D.  629X  nor  within  the  meaning  of  Order  XUL  5  ( Wood  v. 
Wheater,  22  Ch.  D.  281). 

Leave  will  also  be  given  to  join  an  action  for  delivery  up  of 
a  deed  relating  to  the  land,  and  for  the  recovery  of  personal 
estate  comprii^  in  it  {^Cook  v.  Enchmarch^  2  Ch.  D.  111). 

A  claim  for  a  receiver  may  be  joined  {Allen  y.  KenneU,  24  W.  R. 
845 ;  QUdhiU  v.  Hunter^  tifpra).  For  administration  of  the 
estate  part  of  which  was  sought  to  be  recovered  (Kitching  v. 
KUching,  24  W.  R.  901).  For  a  re-conveyance  of  the  property 
(Manuty  v.  Kenealy,  24  W.  R.  918). 

Leave  has  been  given  to  join  a  claim  for  trespass  and  assault 
committed  in  effecting  an  entry,  along  with  an  action  for  the 
recovery  of  a  house  {3enni8  v.  Crompton,  W.  N.  1882, 121). 

This  Rule  am>lieB  equally  to  a  counter-claim  (Compton  v. 
Pretton,  21  Ch.  D.  138). 

3*  Claims  by  a  trustee  in  bankruptcy  as  such  shall  xrii.  a. 
not,  unless  by  leave  of  the  Court  or  a  Judge,  be  joined  2S^pt 
with  any  claim  by  him  in  any  other  capacity, 

4.  Claims  by  or  against  husband  and  wife  may  be  ''^^^  ,*• 
joined  with  claims  by  or  against  either  of  them  and  wife, 
separately. 

6.  Claims  by  or  against  an  executor  or  adminis-    xrii.5, 
trator  aa  such  may  be  joined  with  claims  by  or  against  ^®«"^'- 
him  personally,  provided  the  last-mentioned  claims  are 
alleged  to  arise  with  reference  to  the  estate  in  respect 
of  which  the  plaintiff  or  defendant  sues  or  is  sued  as 
executor  or  administrator. 

When  the  plaintiff  sued  in  her  own  right,  the  defendant  was 
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not  allowed  to  set  up,  by  way  of  counter-daim,  a  claim  agahust 
her  as  executrix.  The  Rule  does  not.'apply  to  defendants  {Mac- 
donald  v.  Carington,  4  C.  P.  D.  28.  A). 

It  would  appear  that  the  joinder  of  a  claiiA  by  an  executor 
with  a  claim  by  him  personally,  should  be  in  a  case  where  the 
plaintifTs  personal  claim  is  in  respect  of  the  assets  of  the  testator 
(Johman  v.  Burgtt,  47  L.  J.  Ch.  652). 

jvii.  6.  6.  Claims  by  plaintiffs  jointly  may  be  joined  witb 
aoTorai"  claims  by  them  or  any  of  them  separately  against  the 
claims.        same  defendant. 

As  to  plaintiffs  claiming  relief  jointly,  severally,  or  in  the 
alternative,  see  Order  XYI.,  Rule  I,  ante^  and  note  thereto. 

7.  The  last  three  preceding  Rules  shall  be  subject 
to  Rules  1,  8,  and  9  of  this  Order. 

8.  Any  defendant  alleging  that  j;he  plaintiff  has 
united  in  the  same  action  several  causes  of  action  which 
cannot  be  conveniently  disposed  of  together,  may  at 
any  time  apply  to  the  Court  or  a  Judge  for  an  order 
confiuing  the  action  to  such  of  the  causes  of  action  as 
may  be  conveniently  disposed  of  together. 

jul'^^^'  ^'  ®'  ^^^  ^^  ^^®  hearing  of  such  application  as  in  the 
glint  order  last  preceding  Rule  mentioned,  it  shall  appear  to  the 
on  terms.  Court  or  a  Judge  that  the  causes  of  action  are  such 
as  cannot  all  be  conveniently  disposed  of  together,  the 
Court  or  Judge  may  order  any  of  such  causes  of  action 
to  be  excluded,  and  consequential  amendments  to  be 
made,  and  may  make  such  order  as  to  costs  as  may  be 
just. 

An  application  under  the  last  two  Rules  in  the  Chancery 
Division  is  sometimes  by  summons,  and  sometimes  by  motion, 
when  the  case  is  considered  sufficiently  important.  In  the 
Queen's  Bench  Division  it  is  always  by  summons. 


jvn.%. 

Defendant 
may  apply 
tu  sever. 


ORDER  XIX. 
Pleading  Generally. 

This  Order  has  been  considerably  altered,  with  a  view  to 
restrain  prolixity  "  Every  pleading  shall  contain,  and  contain 
only  "  a  statement  in  a  summary  form.  And  if  settled  by  counsel 
must  be  signed  by  him,  and  if  not  settled  by  counsel  by  the  soli- 
citor, or  by  the  party  himself  if  he  sues  or  defends  in  person 
(r.  4).  The  forms  where  applicable  are  obligatory  (r.  5).  Pre- 
cise directions  are  given  as  to  the  particulars  in  the  case  of 
fraud,  breach  of  truxt,  and  similar  actions  (rr.  d-8) ;  as  well  as 
how  issues  are  to  be  raised  between  the  parties  (rr.  14,  15).    No 


Order  XIX,  Pleading  Generally.  187 

technical  objection  is  to  be  railed  to  anj  Reading  on  the  ground 
of  any  allied  want  of  fonn  (r.  26).  The  Eule  as  to  striking  out 
or  amending  pleadings  as  being  scandalous,  &c.,  has  been  im- 
ported into  this  Order,  and  a  clause  has  been  added  to  it  that  the 
Judge  may  order  the  costs  of  the  application  to  be  paid  as 
between  solicitor  and  client  (r.  27).  Lastly,  in  actions  of 
collision  the  Judge  may  now  order  the  Preliminary  Act  to  be 
opened  without  the  consent  of  the,  solicitors. 

1,  The  following  rules  of  pleading  shall  be  used  in     ^ix-  i. 
the  High  Court  of  Justice. 

By  the  interpretation  clause  of  the  Act  of  1873,  sec.  100, 
"Pleading"  indudes  any  "petition  or  summons.*' 

2,  The  plaintiff  shall,  subject  to  the  provisions  of  DeUvery  of. 
Older  XX.,  and  at  such  time  and  in  such  manner  as 
therein  prescribed,  deliver  to  the  defendant  a  state- 
ment of  his*  claim,  and  of  the  relief  or  remedy  to  which 

he  claims  to  be  entitled.  The  defendant  shall,  subject 
to  the  provisions  of  Order  XXI.,  and  at  such  time  and 
in  such  manner  as  therein  prescribed,  deliver  to  the 
plaintiff  his  defence,  set-off,  or  counter-claim  (if  any), 
and  the  plaintiff  shall,  subject  to  the  provisions  of 
Order  XXIII.,  and  at  such  time  and  in  such  manner 
as  therein  prescribed,  deliver  his  reply  (if  any)  to  such 
defence,  set-off,  or  counter-clainL  Such  statement  xix.% 
shall  be  as  brief  as  the  nature  of  the  case  will  admit,  P«>i'**^y- 
and  the  taxing  officer  in  adjusting  the  costs  of  the 
action  shall,  at  the  instance  of  any  party,  or  may  with- 
out any  request  inquire  into  any  unnecessary  prolixity, 
and  Older  the  costs  occasioned  by  such  to  be  borne  by 
the  party  chargeable  with  the  same. 

Plaintiff  is  entitled  to  reply  by  traverse  or  confession  and 
avoidance,  or  both  combined  {HaU  v.  Eve,  4  Gh.  D.  341.  A). 

Undue  pr(dixity  was  a  ground  for  having  the  pleading  struck 
out  {tkLvy  V.  Garrett,  7  Oh.  D.  478.  A). 

As  to  costs  see  Order  LXY.  27  (20). 

As  to  variance  in  the  reply  see  Bredauer  v.  Barwick,  24  W.  R. 
901,  in  note  to  Rule  16,  jpott. 

3,  A  defendant  in  an  action  may  set-ofE^  or  set-up    xix.  s. 
by  way  of   counter-claim  against   the   claims   of  the  SSbm!*^ 
plaintifi^  any  right  or  claim,  whether  such  set-off  or 
counter-claim  sound  in  damages  or  not,  and  such  set- 

off  or  counter-claim  shall  have  the  same  effect  as  a 
cross-action,  so  as  to  enable  l^e  Court  to  pronounce  a 
final  judgment  in  the  same  action,  both  on  the  original 
and  on  the  cross-claim.  But  the  Court  or  a  Judge 
may,  on  the  application  of  the  plaintiff  before  trial,  if 
in  the  opinion  of  the  Court  or  Judge  such  set-off  or 
counter-claim  cannot  be  conveniently  disposed  of  in 
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the  pending  action,  or  ought  not  to  be  allowed,  refuse 
permission  to  the  defendant  to  avail  himself  thereof. 

Where  the  Judge  has  refused  permission  the  Court  will  not 
interfere,  except  in  a  very  strong  case  {Huggoru  v.  Tweed,  10 
Ch.  D.  369.  A). 

In  the  Chancery  Division  this  application  used  to  be  made  on 
motion  {Naylor  v.  Farrer,  26  W.  R.  809).  Now  the  Judge  has 
power  to  direct  all  matters  relating  to  the  conduct  of  a  cause  to 
be  heard  in  Chambers,  if  he  thinks  fit  (Order  LV.  2  (18). 

Where  there  is  an  agreement  to  refer  the  subject  matter  of  a 
counter-claim,  the  counter-claim  will  be  stayed  on  the  application 
of  the  plaintiff  (Spartali  y.  Van  Boom,  W.  N.  1884,  32). 

The  counter-claim  must  be  as  specific  as  the  statement  of 
daim  in  a  cross-action  {HoUoway  y.  York,  25  W.  R.  627).  In 
my  opinion  this  Rule  was  not  intended  to  give  rights  against 
third  persons  which  did  not  exist  before  ;  but  it  is  a  rule  of  pro- 
cedure designed  to  prevent  the  necessity  of  bringing  a  cross- 
action  in  all  cases  where  the  counter-claim  may  conveniently  be 
tried  in  the  original  action  (per  Kay,  J.,  in  Re  Milan  Tramtpays 
Co.,  22  Ch.  D.  126). 

A  counter-claim  founded  on  facts  which  haye  arisen  since  the 
action  was  brought  must  be  pleaded  as  so  arising,  so  that  the 
plaintiff  may  be  able  to  confess  the  plea  (Ellis  v.  Munson,  35 
L.  T.  585.  A ;  7%e  Orig.  HarOepool  Co.  v.  GM,  5  Ch.  D.  718 ; 
Fritz  y.  Hobton,  14  Ch.  D.  542 ;  BeddaU  y.  MaiUand,  17  Ch.  D. 
174). 

A  reply  to  a  counter-claim  may  state  causes  of  action  arising 
out  of  the  some  transaction  as  the  counter-claim,  though  after 
the  issue  of  the  writ,  in  order  that  as  far  as  possible  all  matters 
in  controversy  between  the  parties  may  be  completely  and  finally 
determined  {Toke  v.  Andrewt,  8  Q.  B.  D.  428). 

When  there  is  a  claim  and  counter-claim,  the  effect  is  similar 
to  where  there  were  cross-actions,  which  the  parties  had  agreed 
should  be  tried  together  {Mostyn  y.  Wett  Mottyn  Coal  Co.,  1 
C.  P.  D.  160). 

This  Rule  does  not  enable  a  defendant  under  Order  XXXVI. 
8,  to  take  the  conduct  of  the  cause  away  from  the  plaintiff 
{Pierey  v.  Young,  15  Ch.  D.  477). 

A  plaintiff  is  not  entitled  to  haye  money,  admitted  by  the 
defence  to  be  due,  paid  into  court  unless  the  counter-claim  be 
frivolous  and  unsubstantial  {Mersey  Steam  Co.  y.  Shttttlewortk, 
11  Q.  B.D.  632.  A). 

There  is  apparently  no  obligation  on  a  defendant  to  bring  his 
claim  against  a  plaintiff  by  tliis  method  (Lush,  J.,  Himdley  y. 
JlasLam,  3  Q.  B.  D.  484.  A). 

A  counter-claim  can  only  be  put  in  where  an  action  could  be 
brought.  Where  a  judgment  is  not  to  be  enforced  without 
leave^  such  leave  is  not  the  subject  of  an  action,  and  therefore 
not  of  a  counter-claim  (The  Birmingham  Estates  Co.  y.  Smith,  13 
Ch.  D.  509). 

In  Green  y.  Sevin,  13  Ch.  D.  595,  Fry,  J.,  commented  on  the 
inconvenience  of  "  pitch-forking  all  the  statements  contained  in 
the  defence  into  the  counter-claim."  When  two  plaintiffs  sue 
for  a  joint  claim,  the  defendant  may  set  up  separate  counter- 
claims against  each,  sounding  in  damages  {Manchester  RaUvxiy 
Co.  y.  Brooks,  2  Ex.  D.  243). 

Relief  may  be  claimed  against  a  co-defendant  under  Order 
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XVI.  55  or  Order  XXL  11,  but  not  by  coonter-clMm  ( Warner  v. 
Twining,  24  W.  R.  536) ;  and  generally  a  counter-daiin  cannot 
be  made  affainst  a  plaintiff  as  executor,  who  claims  in  his  own 
right  {MatSonald  v.  Carington,  4  0.  P.  D.  28).  Lindley,  J., 
suggests  that  a  very  exceptional  state  of  circumstances  might 
arise,  where  such  a  counter-claim  might  be  adnussible  {Ibid.  37). 

Where  the  cause  of  action  in  a  counter-claim  was  not  suffi- 
ciently connected  with  that  of  the  plaintiff's  claim,  the  Court 
refused  to  allow  their  being  tried  together  {Rotheram  y.  PrxetL, 
49  L.  J.  104 ;  and  see  Naylor  v.  Farrer,  26  W.  R.  809,  where 
Jessel,  M.R.,  refused  to  allow  the  defendant  to  avail  himself  of 
a  counterclaim,  on  the  ground  that  it  was  quite  unconnected 
with  the  action,  and  could  not  be  conveniently  disposed  of  in  it ; 
see  also  Barber  v.  Blaxberg,  19  Ch.  D.  473). 

In  case  the  issues  raised  by  a  counter-claim  are  distinct  from 
those  raised  by  the  claim,  if  the  defendant  call  the  plaintiff's 
witnesses,  he  must  examine  them  in  chief  as  his  own  {Re 
Woodfine,  47  L.  J.  Ch.  882). 

A  counter-claim  is  subject  to  the  provision  as  to  joinder  of 
claims  for  recovery  of  land  in  Rule  2  of  Order  XvIU.  omte 
{Comptan  v.  Pretton,  W.  N.  1882,  58). 

In  certain  cases  it  is  contrary  to  public  policy  to  allow  a 
counter-claim  to  be  set  up  by  way  of  defence  to  a  statutory 
hability  {GathereoU  v.  Smith,  7  Q.  B.  D.  626.  A). 

A  df^fendant  cannot  set  off  his  share  of  a  debt  which  plaintiff 
owes  to  him  jointly  with  another  or  others  (per  Matthew,  J.,  in 
Bowyear  v.  Pawaon,  50  L.  J.  495). 

A  defendant  may  set  up  a  counter-claim  for  unliquidated 
damages  arising  out  of  the  contract,  against  a  trustee  in  Bank- 
ruptcy who  has  elected  to  continue  the  action  {Peat  v.  Jones,  8 
Q.  B.  D.  147.  A ;  Jack  v.  Kipping,  46  L.  T.  169).  In  an  action 
by  a  liquidator  for  a  debt,  the  defendant  may  set  off  a  claim  for 
unliquidated  damage^  and  may  raise  that  defence  by  counter- 
claim, without  the  leave  of  the  Court  in  which  the  winding-up  is 
pending  {Meney  Steel  Co.  v.  Naylor,  9  App.  Cas.  435). 

Where  a  plaintiff  sues  as  an  assignee  of  a  chose  in  action,  the 
defendant  may  set  up  by  way  of  counter-claim  any  set-off,  whether 
sounding  in  damages  or  not,  which  he  would  have  been  able  to 
set  off  against  the  assignor,  provided  it  is  such  a  claim  as  would 
be  entitled  in  equity  to  priority  over  the  right  of  the  assignee. 
He  should  plead  that  the  plaintiff  is  only  entitled  to  the  bidance 
(if  any),  after  deductinc_all  that  ought  to  be  deducted  in  respect 
of  the  same  {Young  v.  Kitehin,  8  Ex.  D.  127). 

A  debt  contracted  during  infancy  cannot  be  set  off  {Rawley  v. 
Bawley,  1  Q.  B.  D.  460.  A). 

In  Newell  y.  The  Provincial  Bank  of  England,  1  C.  P.  D. 
496,  defendant  was  not  allowed  to  set  up  a  counter-claim  on  a 
promissory  note  which  matured  after  the  intestate's  death,  the 
e^tate  being  in  the  course  of  administration  in  the  Chancery 
Division. 

The  costs  of  an  unsuccessful  petition  for  an  adjudication  of 
bankruptcy,  founded  on  a  debt  for  which  judgment  had  been  ob- 
tained in  the  Queen's  Bench  Division,  cannot  be  set  off  against 
the  costs  of  an  unsuccessful  application  in  the  Queen's  Bench 
Division,  to  set  aside  this  judgment.  The  Court  of  Chancery 
never  allowed  such  a  set-off,  and  the  Bankruptcy  Court  follows 
the  practice  {Ex  parte  Griffin,  Re  Adams,  W.  N.  1880,  42.  A). 
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XIX.  4. 
Tei  uontain 
what. 


A  County  Court  judgment  may  be  set  off  against  the  judg- 
ment of  a  superior  Court  {Sandys  v.  LmtiSf  W.  N.  1875,  249). 

To  a  claim  by  the  assignee  of  a  policy  of  marine  insurance,  the 
insurers  are  not  entitled  to  set  off  a  debt  incurred  after  the  date 
of  the  assignment,  as  it  is  not  a  defence  within  the  meaning  of 
the  31  &  82  Vict,  a  86,  s.  1  {Pelltu  v.  The  Neptune  Inturanee  Co., 
5  C.  P.  D.  84.  A). 

4.  Every  pleading  shall  contain,  and  contain  only, 
a  statement  in  a  summary  form  of  the  material  facts 
on  which  the  party  pleading  relies  for  his  claim  or 
defence,  as  the  case  may  be,  but  not  the  evidence  by 
which  they  are  to  be  proved,  and  shall,  when  neces- 
sary, be  divided  into  paragraphs,  numbered  consecu- 
tively. Dates,  sums,  and  numbers  shall  be  expressed 
in  figures  and  not  in  words.  Signature  of  counsel 
shall  not  be  necessary;  but  where  pleadings  have 
been  settled  by  counsel  or  a  special  pleader  they  shall 
be  signed  by  him  ;  and  if  not  so  settled  they  shall  be 
signed  by  the  solicitor,  or  by  the  party  if  he  sues  or 
defends  in  person. 

In  Scott  y.  Sampson,  8  Q.  B.  D.  491,  it  was  held  that,  assuming 
eyidence  which  had  been  tendered  at  the  trial  to  be  material,  it 
was  rightly  rejected,  as  the  particular  facts  and  circumstances 
were  not  stated  or  referred  to  in  the  pleadings,  as  required  by 
this  Rule. 

The  plaintiff  should  make  a  distinct  and  articulate  statement 
of  the  ground  of  action,  instead  of  concealing  it  under  general  and 
figurative  expressions  (per  Lord  Watson  in  Shepikerd  v.  Hender- 
son, 7  App.  Cas.  77) ;  and  the  present  Rule  is  intended  to  compel 
greater  precision. 

A  pleading  should  contain  a  statement  of  material  facts,  but 
not  the  conclusions  of  law  to  be  drawn  from  those  facts  ( Waison 
V.  RodwdL,  8  Ch.  D.  380.  A ;  WUiamson  y.  Z.  ds  N,  W.  BaUway 
Co.,  12  Ch.  D.  787). 

A  pleading  should  state  whether  an  agreement  relied  on  is  in 
writing,  or  by  parol,  or  the  result  of  a  series  of  documents  {Tur- 
qua/nd  A  CowiUies  B.  v.  Fearon,  48  L.  J.  703  A,  and  see  Rule  24). 

"Alternate  pleadings  must  be  taken  most  strongly  against 
the  pl«Mier  "  (per  Jeawl,  M.R,  in  The  Sir  Chas.  Napier,  5  P.  D. 
76.  A). 

The  rule  against  pleading  evidence  applies  equally  to  admis- 
sions {Davy  y.  OarretU,  7  Ch.  D.  473,  485). 

In  an  action  for  breach  of  promise,  the  plea  of  seduction  was 
held  a  "material  fact"  {MiUingtonv.  Loring,  6  Q.  B.  D.  190.  A). 

In  libel  the  defamatory  words  should  be  set  out  {Harris  y. 
Warre,  4  C.  P.  D.  125)  ;  and  the  facts  upon  which  defendant 
relies  either  to  show  justification  or  priyilege  {BeU  v.  Lawes,  51 
Im  J.  359).  And  as  to  particulars  of  justification  the  defendant 
should  give  particulars  and  specific  facts  upon  which  he  means 
to  rely  at  the  trial  It  is  essential  to  state  the  facts  with  clear- 
ness, before  the  parties  prpceed  to  trial,  so  that  the  plaintiff  may 
have  some  information  as  to  the  case  which  he  is  called  upon  to 
meet  {Stainhank  y.  Beckett,  W.  N.  1879,  203.  A). 

In  an  action  for  the  recovery  of  land,  in  the  popsession  of 
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which  the  plaintiff  has  never  been,  the  statement  of  daim  must 
set  oat  particularly  all  the  material  facts  and  the  nature  of  the 
deeds  on  which  he  relies  to  prove  his  title  (PkUippt  v.  Pkilipps^ 
4  Q.  B.  D.  127.  A ;  Davinns  v.  Lard  Penrhyn,  4  App.  C5as.  69). 
In  claiming  a  right  of  way  the  plaintiff  should  state  whether  he 
claims  by  grant,  or  user,  or  otherwise  (Hams  v.  Jenkins,  81  W. 
K.  187) ;  and  if  he  relies  upon  an  equitable  title,  the  various 
assurances  through  which  he  claims  to  be  entitled  {Sutclife  v. 
JanuMy  27  W.  R.  750). 

In  an  action  of  negligence  brought  by  a  servant  against  his 
master  for  personal  injiuy,  the  statement  of  claim  should  allege, 
not  only  that  the  master  knew,  but  that  the  servant  was  ignorant 
of  the  danger  (Oriffitht  v.  L&ndon  de  8t,  K:$  Dockt,  12  Q.  B.  D. 
493). 

In  an  action  for  damages  for  breach  of  covenants  contained  in 
a  lease  where  the  plaintiff  claims  as  assignee  of  the  reversion,  he 
must  show  clearly  how  the  reversion  was  created,  and  how  it 
became  vested  in  him  {l>avU  v.  JanuM,  26  Ch.  D.  778). 

A  petition  by  trustees  for  the  advice  of  the  Ck>urt  under  28  k 
24  Vict  c.  38,  s.  9,  should  be  signed  by  counsel  [£e  BouJUon^ 
Tru9l9,  51  L.  J.  Ch.  493). 

6.  The  Forms  in  Appendices  C,  D,  and  E,  when    xix  a. 
applicable,  and  where  they  are  not  applicable  forms  of  cosSof 
the  like  character,  as  near  as  may  be,  shall  be  used  for  prolixity, 
all  pleadings ;  and  where  such  forms  are  applicable  and 
suflScient  any  longer  forms  shall  be  deemed  prolix,  and 
the  costs  occasioned  by  such  prolixity  shall  be  dis- 
allowed to  or  borne  by  the  party  so  using  the  same,  as 
the  case  may  be. 

6,  In  all  cases  in  which  the  party  pleading  relies  Particulars 
on  any  misrepresentation,  fraud,  breach  of  trust,  wil-  Jj^tJ^if^" 
ful  default,  or  undue  influence,  and  in  all  other  cases 
in  which  particulars  may  be  necessary  beyond  such  as 
are  exemplified  in  the  forms  aforesaid,  particulars 
(with  dates  and  items  if  necessary)  shall  be  stated  in 
the  pleading;  provided  that,  if  the  particulars  be  of 
debt,  expenses,  or  damages,  and  exceed  three  folios, 
the  fact  must  be  so  stated,  with  a  reference  to  full 
particulars  already  delivered  or  to  be  delivered  with 
the  pleading. 

In  Avguslmxu  v.  Nerinckx,  16  Ch.  D.  18.  A,  as  the  particulars 
asked  for  were  not  required  to  enable  the  defendant  to  put  in  a 
defence,  and  were  for  an  amount  to  be  ascertained  by  an  account, 
hey  were  refused. 

in  an  action  for  probate  the  Court  will  not  order  particulars 
to  be  given  of  incapacity  {Hankinaon  v.  Bturninghamt  9  P.  D. 
62).  A  defendant  may  be  ordered  to  give  the  names  of  persons 
charged  with  undue  influence  thou^  not  the  particular  acts 
(SaUabnry,  Mar^mt  of,  v.  HugtrU,  9  P.  D.  28.  A). 

In  Sdigmann  v.  Young,  W.  N.  1884,  98,  the  plaintiffs  were 
ordered  to  give  particulars  of  the  "  false  and  fraudulent  repre- 
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Further  and 
better  par* 
ticuUrs. 


Time  for 
pleading. 


sentiitioiis  therein  alleged,  and  whether  the  representations  first 
therein  alleged  were  oral  or  in  writing  and  when  and  where 
made,  and  what  was  the  nature  of  the  fraudulent  representation 
secondly  therein  mentioned  and  whether  oral  or  in  writing  and 
when  and  where  made.'* 

7.  A  further  and  better  statement  of  the  nature  of 
the  claim  or  defence,  or  further  and  better  particulars 
of  any  matter  stated  in  any  pleading,  notice,  or 
written  proceedings  requiring  particulars,  may  in  all 
cases  be  ordered,  upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just 

8.  The  party  at  whose  instance  particulars  have 
been  delivered  under  a  Judge's  order  shall,  unless  the 
order  otherwise  provides,  have  the  same  length  of 
time  for  pleading  after  the  delivery  of  the  particulars 
that  he  had  at  the  return  of  the  summons.  Save  as 
in  this  Rule  provided,  an  order  for  particulars  shall 
not,  unless  the  order  otherwise  provides,  operate  as  a 
stay  of  proceedings,  or  give  any  extension  of  time. 

XIX.  6.         9.  Every  pleading  which  shall  contain  less  than  ten 

when.**^'       folios  (every  figure  being  counted  as  one  word)  may 

be  either  printed  or  written,  or  partly  printed   and 

partly  written,  and  every  other  pleading,  not  being  a 

petition  or  summons,  shall  be  printed. 

As  to  printing  see  Order  LXYI.  7. 

AV^.  6.  10.  Every  pleading  or  other  document  required  to 

iivwedT  be  delivered  to  a  party,  or  between  parties,  shall  be 
delivered  in  the  manner  now  in  use  to  the  solicitor  of 
every  party  who  appears  by  a  solicitor,  or  to  the  party 
if  he  does  not  appear  by  a  solicitor ;  but  if  no  appear- 
ance has  been  entered  for  any  party,  then  such  plead- 
ing or  document  shall  be  delivered  by  being  filed  with 
the  proper  officer. 

A  notice  of  motion  for  judgment  is  a  document  which  may  be 
delivered  by  filing  it  with  the  proper  officer,  as  against  a  de- 
fendant who  has  not  appeared  in  the  action  [Morton  v.  MtU-eVf  3 
Ch.  D.  616  ;  Partons  v.  Han-is,  6  Ch.  D.  694.  Order  LXVII. 
4).  When  a  party  does  not  appear  the  action  shall  proceed  as 
if  he  had  (Order  XIII.  12). 

A  defendant  having  become  bankrupt  after  service  of  notice  of 
trial,  an  order  of  revivor  was  made  against  his  trustee  and  served 
on  him.  The  trustee  did  not  enter  an  appearance.  Notice  was 
served  on  him  that  the  action  was  restored  to  the  paper  for  trial, 
but  he  did  not  appear  at  the  trial.  Held  that  the  plaintiff  need 
not  file  the  pleadmgs,  or  a  notice  of  motion  for  judgment  under 
this  Rule  [Chorlton  v.  Dickie,  13  Ch,  D.  160). 

An  appointment  of  a  new  trustee  in  place  of  one  residing 
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pennanently  out  of  the  jurisdiction  will  be  made  without  service 
of  the  petition  on  the  trustee  so  residing  {Re  Martin  Pye*8  Tnuti, 
42  L.  T.  247). 
As  to  hours  for  effecting  service  see  Order  LXTV.  11. 

11.  Every   pleading    shall    be    delivered    between    xix.7. 
parties,  and  shall  be  marked  on  the  face   with  the  marked, 
date  of  the  day  on  which  it  is  delivered,  the  reference 

to  the  letter  and  number  of  the  action,  the  Division 
to  which  the  Judge  (if  any)  to  whom  the  action  is 
assigned  belongs,  the  title  of  the  action,  and  the 
description  of  the  pleading,  and  shall  be  indorsed 
with  the  name  and  place  of  business  of  the  solicitor 
and  agent,  if  any,  delivering  the  same,  or  the  name 
and  address  of  the  party  delivering  the  same  if  he  does 
not  act  by  a  solicitor. 

12.  Nothing  in  these  Rules  contained  shall  aflfect  xix.u. 
the  right  of  any  defendant  to  plead  not  guilty  by  by  tSSS. 
statute.     And  every  defence  of  not  guilty  by  statute 

shall  have  the  same  effect  as  a  plea  of  not  guilty  by 
statute  has  heretofore  had.  But  if  the  defendant  so 
plead,  he  shall  not  plead  any  other  defence  to  the 
same  cause  of  action  without  the  leave  of  the  Court  or 
a  Judge. 

As  to  pleading  not  guilty  hy  statute  see  Order  XXI.  19. 
By  various  statutes  defendants  have  been  granted  the  privi- 
lege, in  cases  coming  within  their  operation,  to  plead  the  general 

issue  of  not  guilty,  and  under  that  pleading  set  up  special 

defences  which  wouJd  otherwise  re(|uire  to  have  been  pleaded. 

A  collection  of  these  statutes  is  subjoined  : — 

ChurchwarcUfiMf  Ovtrgeers,  dlx. — 7  Jac.  1,  c.  5  ;  21  Jac.  1,  c.  12. 

CbnftoWca.— Borough,  6  &  6  Wm.  4,  c.  76.  s.  136  ;  County,  2  & 
3  Vict  c  93,  s.  8  ;  Metropolitan,  10  Geo.  4,  c.  44,  s.  4  ; 
Parish,  5  &  6  Yid^  a  109,  s.  15 ;  Special,  1  &  2  Wm.  4, 
0.  41,  s.  5. 

County  Courts, — Persons  acting  under,  15  k  16  Vict.  c.  54,  &  6. 

Coining.—^i  k  26  Vict.  c.  99,  s.  33. 

Highways.— 6  &  6  Wm.  4,  c.  60,  s.  109. 

Judiee  of  Peace,—!!  k  12  Vict  a  44,  s.  17. 

Xon^Zordt. —Persons  acting  under,  11  Geo.  2,  c.  19,  s.  21. 

Larceny  Act.— 24  k  25  Vict.  c.  96,  s.  113. 

Local  and  Pertonal  Acts,  benefit  where  given  by,  repealed. — 5  k 
6  Vict  c.  97,  8,  8. 

Malicious  Injuries,— 2i  k  26  Vict.  c.  97,  s.  71. 

Metropolis.— Bmlding  Act,  18  k  19  Vict  c.  122,  s.  108  ;  Manage- 
ment, 25  and  26  Vict  c.  102,  s.  106  ;  Police  Magistracy, 
2  A  8  Vict  c.  71,  s.  66. 

Penal  Statute,  persons  sued  on.— 21  Jac  1,  o.  4,  s.  4. 

Prisms.— 2S  k  29  Vict  c.  126,  s.  49. 

Public  Offices.— 42  Geo.  3,  o.  85,  s.  6. 

Where  the  section  of  any  of  the  statutes  mentioned  above 

incorporates  the  provisions  of  a  previous  Act  both  should  be 
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XIX,  17. 

Allegations 
Tiot  denied 
Hre  deemed 
to  be  ad- 
mitted, 
when. 


mentioned  in  the  plea.  In  addition  to  the  above,  there  are  some 
other  statutes  containing  a  similar  provision,  but  none  of  the 
same  importance. 

A  hojA  fide  belief  that  a  person  is  acting  under  a  statute  may 
protect  him  if  there  be  any  reasonable  foundation  for  such  belief 
{Agnew  v.  Jobson,  47  L.  J.  M.  0.  67). 

Under  some  of  these  statutes  defendant  is  also  entitled  to 
notice  of  action.  As  to  what  may  be  sufficient  notice  see  Union 
8.  8.  V.  MeSboume  Harb,,  50  L.  T.  337,  P.  C. 

13.  Every  allegation  of  fact  in  any  pleading,  not 
being  a  petition  or  summons,  if  not  denied  specifically 
or  by  necessary  implication,  or  stated  to  be  not  ad- 
mitted in  the  pleading  of  the  opposite  party,  shall  be 
taken  to  be  admitted,  except  as  against  an  infant, 
lunatic,  or  person,  of  unsound  mind  not  so  found  by 
inquisition. 

See  note  to  Rule  17,  post. 

No  allegations  can  be  taken  to  be  admitted  as  against  an  in- 
fant who  has  not  appeared.  In  the  Nat,  Prov.  Bank  v.  Evantt  61 
L.  J.  Ch.  97,  where  none  of  the  defendants  had  appeared,  notice 
of  motion  for  judgment  was  served  on  all  who  were  8ui  jnrUt  and 
notice  of  motion  for  the  trial  of  the  action  on  the  defendant, 
who  was  an  infant. 

This  Rule  must  be  read  in  conjunction  with!  Order  XXYII.  13. 

14.  Any  condition  precedent,  the  performance  or 
occurrence  of  which  is  intended  to  be  contested,  shall 
be  distinctly  specified  in  his  pleading  by  the  plaintiff 
or  defendant  (as  the  case  may  be) ;  and,  subject  there- 
to, an  averment  of  the  performance  or  occurrence  of 
all  conditions  precedent  necessary  for  the  case  of  the 
plaintiff  or  defendant  shall  be  implied  in  his  pleading. 

An  allegation  that  the  .plaintiff  did  not  take  any  of  the 
necessary  steps,  setting  forth  two  steps  as  necessary,  was  held 
good  {WhiUng  v.  E,  Land.  Waterworks,  W.  N.,  1884,  10). 

XIX.  18.  15«  The  defendant  or  plaintiff  (as  the  case  may  be) 
!l*il^'  *»o^  must  raise  by  his  pleading  all  matters  which  show  the 
action  or  counter-claim  not  to  be  maintainable,  or  that 
the  transaction  is  either  void  or  voidable  in  point  of 
law,  and  all  such  grounds  of  defence  or  reply,  as  the 
case  may  be,  as  if  not  raised  would  be  likely  to  take 
the  opposite  party  by  surprise,  or  would  raise  issues  of 
fact  not  arising  out  of  the  preceding  pleadings,  as 
for  instance,  fraud.  Statute  of  Limitations,  release,  pay- 
ment, performance,  facts  showing  illegality  either  by 
statute  or  common  law,  or  Statute  of  Frauds. 

A  daim  against  a  person  acting  in  a  fiduciary  capacity  on  the 
footing  of  having  made  wilful  default,  may  be  entertained  either 
at  the  hearing  of  the  trial  of  the  action,  or  at  any  subsequent 
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stage,  provided  that  it  has  been  alleged  and  a  case  made  for  it  on 
the  pleadings  {Bai'her  v.  Mackrdt,  12  C5h.  D.  538.  A ;  Joby,  Job, 
6  Ch.  D.  562 ;  Mayer  v.  Murray,  8  Ch.  D.  424  ;  Re  Symom, 
Luke  V.  Tonkin,  21  Ch.  D.  757).  Except  in  the  strongest  case 
and  for  the  strongest  reasons  the  Court  ought  not  to  allow 
parties  to  come  with  such  allegations  with  no  evidence  to  sup- 
port them,  and  then  to  ask  the  Court  to  refer  questions  such  as 
these  for  disposal  by  the  Chief  Clerk  or  in  any  other  way. 
Per  Denman,  J.,  in  SmilJ^  v.  Armitage,  24  Ch.  D.  729. 

In  actions  for  the  recovery  of  land  the  plaintiff  has  to  state 
his  title — the  title  upon  whidi  he  means  to  rely ;  therefore,  if  on 
the  face  of  the  pleadings  the  plaintiff  states  that  the  period 
allowed  by  the  statute  has  expired  within  which  he  must  make 
his  claim,  he  states  in  law  that  his  title  is  extinguished,  unless  he 
can  bring  himsdf  within  some  of  the  exceptions,  and  the  state- 
ment of  claim  will  be  bad  {Dawkins  v.  Lord  Petkrhyn,  4  App 
Cases,  59).  And  there  is  no  analogy  in  this  case  to  pleading  the 
Statute  of  Frauds  or  the  Statute  of  Liknitations  in  personal 
actions  {Ibid.). 

When  the  defendant  simply  stated  that  he  ''put  the  jdaintiffs 
to  the  proof  of  the  several  allegations  in  their  statement  of 
claim,"  it  was  held  insufficient,  and  that  they  were  entitled  to 
judgment  without  adducing  any  evidence  in  support  of  their 
case  {Harris  v.  OanMe,  7  Ch.  D.  877  ;  and  see  iZujter  v.  Tregent, 
12  Ch.  J).  758). 

16,  No  pleading,  not  being  a  petition  or  summons,    xix.  i9. 
shall,   except  by  way  of  amendment,  raise  any  new  JJ^SeSdiMg 
ground  of  claim  or  contain  any  allegation  of  fact  in- 
consistent with  the  previous  pleadings  of  the  party 
pleading  the  same. 

Where  a  statement  of  daim  alleged  a  contract  between  A.  and 
B.,  and  the  rejdy  set  forth  that,  although  on  the  face  of  it  it 
appeared  a  contract  between  A.  and  C,  yet  in  reality  it  was  a 
contract  between  A.  and  B.,  as  the  name  of  C.  was  placed  in  the 
body  of  the  contract  for  that  of  B.  by  mutual  mistake,  held  no 
departure.  A  second  pleading  must  add  some  fact  to  those  con- 
tained in  the  first,  in  support  of,  and  not  in  contradiction  to  it 
[Bredauer  v.  Barwick,  24  W.  R  901).  It  must  not  set  up  fresh 
daima  for  damages  ( WiUiawiton  v.Z.  d!  N.  W.  Ry.,  12  Ch.  D.  787). 

To  a  defence  of  coverture  it  is  no  departure  to  reply,  that  i^n- 
tiff  is  unaware  of  the  coverture,  that  defendant  had  obtained 
credit  by  representing  herself  as  entitled  to  an  annuity,  and 
that  in  point  of  fact  she  has  an  annuity  under  a  separation 
deed  {CoOeU  v.  IHckenion,  26  W.  B.  403). 

17.  It  shall  not  be  sufficient  for  a  defendant  in  his    xix.  so. 
statement  of  defence  to  deny  generally  the  grounds  ^Iao.^  ^ 
alleged  by  the  statement  of  claim,  or  for  a  plaintiff  in 

his  reply  to  deny  generally  the  grounds  alleged  in 
a  defence  by  way  of  counter-claim,  but  each  party 
must  deal  specifically  with  each  allegation  of  fact  of 
which  he  does  not  admit  the  truth,  except  damages. 

It  is  irregular  for  the  plahitiffs  to  reply  to  the  allegations  of  the 
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defendant's  counter-claim  by  a  Bimple  joinder  of  issue.  The  alle- 
gations in  the  counter-claim  should  be  specifically  dealt  with 
(Benbow  v.  Low,  13  Ch.  D.  663).  Rdfe  v.  Maclaren,  8  Ch.  D. 
106,  has  been  quoted  as  affirming  the  contrary  :  but  on  con- 
sideration of  the  judgment  it  seems  to  have  gone  on  the  special 
circumstances  of  the  case.  The  whole  object  of  pleadings  is  to 
bring  the  parties  to  an  issue,  and  the  meaning  of  the  Rules  of 
Order  XIX.  was  to  prevent  the  issue  being  enlarged,  which 
would  prevent  either  party  from  knowing  when  the  cause  came 
on  for  trial  what  was  the  real  point  to  be  discussed  and  decided 
(Jessel,  M  R.,  in  Thorp  v.  HMswoHh,  8  Ch.  D.  639).  Where 
at  the  trial  of  an  action  the  Judge  who  tries  the  case  is  of 
opinion  that  any  issue  is  not  sufficiently  or  specifically  raised  by 
the  pleadings,  it  is  a  matter  entirely  in  his  discretion  whether 
a  proper  case  for  amendment  has  been  made  out.  **  The  Court,*' 
says  James,  L.J.,  "ought  to  be  very  chary  in  interfering" 
(Byrd  T.  Nunn,  7  Ch.  D.  284.  A). 

A  denial  of  "  each  of  the  allegations  of  the  counter-claim  "  is 
not  a  specific  denial  within  the  meaning  of  this  Rule.  The  object 
of  the  Rule  is  to  ascertain  the  point  of  the  denial  {Oreen  v.  Sevin, 
13  Ch.  D.  696). 

18.  Subject  to  the  last  preceding  Eule,  the  plaintiff 
by  his  reply  may  join  issue  upon  the  defence,  and  each 
party  in  his  pleading  (if  any)  subsequent  to  reply  may 
join  issue  upon  the  previous  pleading.  Such  joinder 
of  issue  shall '  operate  as  a  denial  of  every  material 
allegation  of  facts  in  the  pleading  upon  which  issue  is 
joined,  but  it  may  except  any  facts  which  the  party 
may  be  willing  to  admit,  and  shall  then  operate  as  a 
denial  of  the  facts  not  so  admitted. 

See  Order  XXVII.  13. 


Denifi  must  ^®'  When  a  party  in  any  pleading  denies  an  alle- 
uot  be  gation  of  fact  in  the  previous  pleading  of  the  opposite 
evasiTe.  party,  he  must  not  do  so  evasively,  but  answer  the 
point  of  substance.  Thus,  if  it  be  alleged  that  he 
received  a  certain  sum  of  money,  it  shall  not  be 
sufficient  to  deny  that  he  received  that  particular 
amount,  but  he  must  deny  that  he  received  that  sum 
or  any  part  thereof,  or  else  set  out  how  much  he 
received.  And  if  an  allegation  is  made  with  divers 
circumstances,  it  shall  not  be  sufficient  to  deny  it  along 
with  those  circumstances. 


If  the  answer  be  not  considered  substantial,  the  party  shall 
have  leave  to  amend,  unless  he  has  been  guilty  of  malajides,  or 
that  the  other  side  cannot  be  restored  to  his  former  or  an  equally 
good  position  {Tildeslty  v.  Harper,  10  Ch.  D.  393.  A). 

A  defence  which  might  have  been  evasive  if  put  in  by  the  tes- 
tator, need  not  necessarily  be  so  if  put  in  by  his  executors  {Smith 
v.  Oamlen,  W.  N.  1881,  110). 
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20.  When   a  contract^   promise,   or    agreement  is    xix.  2s. 
alleged  in  any  pleading,  a  bare  denial  of  the  same  by  J^^^^J^^.® 
the  opposite  party  shall  be  construed  only  as  a  denial 

in  fact  of  the  express  contract,  promise,  or  agreement 
allied,  or  of  the  matters  of  fact  from  which  the  same 
may  be  implied  by  law,  and  not  as  a  denial  of  the 
lenity  or  sufficiency  in  law  of  such  contract,  promise, 
or  s^reement,  whether  with  reference  to  the  Statute 
of  Frauds  or  otherwise. 

A  defendant  must  not  only  plead  the  statute,  but  must  set  out 
facts  which  will  bring  his  case  within  it  {PuUen  y.  Snelus,  48 
L.  J.  894  ;  Clarke  v.  daU<nD,  46  L.  J.  53.  A ;  Wakdee  v,  Davis, 
25  W.  R.  60).  And  see  the  observations  of  Cairns,  L.G.,  in 
DawktM  V.  Lord  Pmrhyn,  in  4  App.  Cases  59,  note  to  Rule  15, 
ante. 

21.  Wherever  the  contents  of  any  document  are    x/jr.24. 
material,  it  shall  be  sufficient  in  any  pleading  to  state  ^5^^^' 
the  effect  thereof  as  briefly  as  possible,  without  setting  ?*°^J5 
out  the  whole  or  any  part  thereof  unless  the  precise 
words  of  the  document  or  any  part  thereof  are  material. 

In  libel  it  is  material  to  set  out  the  defamatory  words  [Harrit 
y,  Warre,  4  C.  P.  D.  125,  Rule  4,  anU), 

22.  Wherever  it  is  material  to  allege  malice,  f raudu-  xix,  25. 
lent  intention,  knowledge,  or  other  condition  of  the  J^d*  *" 
mind  of  any  person,  it  shall  be  sufficient  to  allege  the 

same  as  a  fact  without  setting  out  the  circumstances 
from  which  the  same  is  to  be  inferred. 

Althongfa  it  may  not  be  necessary  to  allege  the  droumstanoes 
from  which  a  fraudulent  state  of  mind  is  to'be  inferred,  t^e  pleader 
must  state  the  facts  which  are  alleged  amount  to  a  fraud,  so  that 
the  other  party  may  know  what  case  he  has  to  meet  If  there  be 
only  a  vague  general  allegation  of  fraud,  evidence  of  the  acts  of 
fraud  is  not  admissible.  And  this  is  true  as  well  of  a  winding-up 
petition  as  of  an  action  {Re  The  Rica  Gold-  Wathing  Co.,  11  Ch. 
D.  86.  A  ;  MeCreigkt  v.  Stevem,  81  L.  J.  455  ;  Herring  v. 
Bitdiofiheim,  W.  N.  1876,  77 ;  Weir  v.  Bameit,  W.  N.  1875, 
259). 

23.  Wherever  it  is  material  to  allege  notice  to  any    xrx.  m. 
person  of  any  fact,  matter,  or  thing,  it  shall  be  suffi-  Si^Su^'*'' 
cient  to  allege  such  notice  as  a  fact,  unless  the  form  or 

the  precise  terms  of  such  notice,  or  the  circumstances 
from  which  such  notice  is  to  be  inferred,  be  material 

24.  Whenever  any  contract  or  any  relation  between    xix.  «7. 
any  persons  is  to  be  implied  from  a  series  of  letters  ^puJd* 
or  conversations,  or  otherwise  from  a  number  of  cir-  from  letters, 
ctunstances,  it  shall  be  sufficient  to  allege  such  con- 
tract or  relation  as  a  fact,  and  to  refer  generally  to 
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r/r.  28. 


TtcthnicAl 
oUJootioua. 


such  letters,  conversations,  or  circumstances  withont 
setting  them  out  in  detail.  And  if  in  such  case  the 
person  so  pleading  desires  to  rely  in  the  alternative 
upon  more  contracts  or  relations  than  one  as  to  he 
implied  from  such  circumstances,  he  may  state  the 
same  in  the  alternative. 

A  pleading  should  state  whether  an  agreement  relied  on  is 
in  writing  or  by  parol,  or  the  result  of  a  series  of  documents 
(Turquand  and  CourUiet  B,  r.  Fearon,  48  L.  J.  703.  A). 

25.  Neither  party  need  in  any  pleading  allege 
any  matter  of  fact  which  the  law  presumes  in  his 
favour  or  as  to  which  the  burden  of  proof  lies  upon 
the  other  side,  unless  the  same  has  first  been  speci- 
fically denied :  (e.g.,  consideration  for  a  bill  of  ex- 
change, where  the  plaintiff  sues  only  on  the  bill,  and 
not  for  the  consideration  as  a  substantive  ground  of 
claim). 

26.  No  technical  objection  shall  be  raised  to  any 
pleading  on  the  ground  of  any  alleged  want  of  form. 

xxvJL  1.  27.  The  Court  or  a  Judge  may  at  any  stage  of  the 
uAiieooMary  proceedings  order  to  be  struck  out  or  amended  any 
oncandai-    niatter   in  any  indorsement   or  pleading  which  may 

o4ui  matter.  J  ,  ^    v.-  x.^  aj/ 

be  unnecessary  or  scandalous,  or  which  may  tend  to 
prejudice,  embarrass,  or  delay  the  fair  trial  of  the 
action;  and  may  in  any  such  case,  if  they  or  he 
shall  think  fit,  order  the  costs  of  the  application  to  be 
paid  as  between  solicitor  and  client. 

"At  any  stage  of  the  proceedings/'  that  is,  any  stage  before 
6nal  jud^ent  {AU.-Oen.  v.  Corp.  of  Bimdnghan^  15  Gh.  D. 
423.  A). 

If  a  pleading  be  very  prolix,  and  calculated  to  embarrass  the 
opposite  party  it  will  be  ordered  to  be  struck  out,  with  liberty  to 
put  in  a  new  one  ( Davy  v.  Oarreity  7  Gh.  D.  473.  A  ;  WUltaTMon 
V.  L.  N.  W,  R.,  48  li.  J.  Gh.  560) ;  or  urrelevant  or  scandalous 
[Cashin  v.  Cradock,  3  Gh.  D.  376.  A ;  Blakt  v.  The  Album  Life 
Atturance  Co.f  24  W.  R.  677).  As  to  striking  out  where  friyolous 
or  vexatious  see  Order  XXV.  4.  An  order  to  strike  out  should 
state  what  parts  are  to  be  struck  out  ( WUliam$on  v.  L.  N.  W.  B,, 
48  L.  J.  Gh.  560). 

Allegations  made  apparently  to  discredit  the  plaintiffs,  and 
calculated  to  prejudice  the  fair  trial  of  the  action,  and  where  no 
evidence  is  produced  in  support,  will  not  be  allowed  {Smith  v. 
BriL  Mar.  Insur.,  W.  N.  1888,  232  ;  Lumb  v.  BeaumarU,  49 
L.  T.  772.) 

The  Gourt  will  not,  as  a  rule,  interfere  with  the  discretion  of 
the  Judge  {Golding  v.  The  Wharton  SaUworki  Co.,  1  Q.  B.  D. 
874.  A ;  explained  in  laird  v.  Brigga,  19  Gh.  D.  28.  A ;  WaUon 
V.  Rodwell,  8  Gh.  D.  380.  A). 

Applications  under  this  Rule  should  be  made  by  summons. 
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and  not  by  motion  (MarrioU  v.  MarrioU,  26  W.  R.  416).  Order 
LV.  2  (17). 

A  plea  of  seduction  in  an  action  for  breach  of  promise  will  be 
aUowed  {Millington  v.  Loring,  6  Q.  B.  D.  190). 

If  adraiaaiona  are  pkaded  they  will  be  strtick  ont  (tkwy  v. 
OarreU,  7  Ch.  D.  478.  A ;  Askt^  v.  The  Norik-Battern  Raiivay 
Co.,  W.  N.  1876,  238). 

The  jnrisdiotion  of  the  Court  to  strike  out  matter  which  may 
be  scandalous,  extends  to  any  proceedings,  and  is  not  confined 
to  the  exercise  of  the  powers  mentioned  in  this  Rule  {Miller  v. 
iri&r,W.N.  1884,  234). 

28.  In  actions  in  any  Division  for  damage  by  col-    xix.  20 
lision  between  vessels,  unless  the   Court  or  a  Judge  J"^{2**°^^ 
shall  otherwise  order,  the  solicitor  for  the  plaintiff  Adminaty 
shall,  within  seven  days  after  the  commencement  of  ^*^*''°"* 
the  action,  and  the  solicitor  for  the  defendant  shall 
within  seven  days  after  appearance,  and  before  any 
pleading  is  delivered,  file  with  the  Registrar,  Master, 
or  other  proper  officer,  as  the  case  may  be,  a  docu- 
ment to  be  called  a  Preliminary  Act,  which  shall  be 
sealed  up  and  shall  not  be  opened  until  ordered  by 
the  Court  or  a  Judge,  and  which  shall  contain  a  state- 
ment of  the  following  particulars : 

(a.)  The  names  of  the  vessels  which  came  into 
collision  and  the  names  of  their  masters  ; 

(b.)  The  time  of  the  collision ; 

(c)  The  place  of  the  collision ; 

(d.)  The  direction  and  force  of  the  wind  ; 

U.)  The  state  of  the  weather ; 

If.)  The  state  and  force  of  the  tide  ; 

{^.)  The  course  and  speed  of  the  vessel  when  the 
other  was  first  seen ; 

(^)  The  lights,  if  any,  carried  by  her ; 

(t.)  The  distance  and  bearing  of  the  other  vessel 
when  first  seen ; 

(ifc.)  The  lights,  if  any,  of  the  other  vessel  which 
were  first  seen ; 

(Z.)  Whether  any  lights  of  the  other  vessel,  other 
than  those  first  seen,  came  into  view  before  the 
collision ; 

(m.)  What  measures  were  taken,  and  when,  to 
avoid  the  collision ; 

(it)  The  parts  of  each  vessel  which  first  came  into 
contact. 

The  Court  or  a  Judge  may  order  the  Preliminary 
Act  to  be  opened  and  the  evidence  to  be  taken  thereon 
without  its  being  necessary  to  deliver  any  pleadings  ; 
bat  in  such  case,  if  either  party  intends  to  rely  on  the 
defence  of  compulsory  pilotage,  he  may  do   so,  and 
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shall  give  notice  thereof  in  writing  to  the  other  party, 
within  two  days  from  the  opening  of  the  Preliminary 
Act. 

The  Court  will  not  usually  allow  any  amendments  to  be  made 
in  the  Preliminary  Act  {Tke  Miranda,  51  L.  J.  P.  D.  66). 

In  an  action  for  loss  of  life  by  collision  between  vessels,  Pre- 
liminary Acts  must  be  filed  ( Webster  v.  Manchetter  Railtoay  Co., 
W.  N.  1884, 1). 

In  actions  agamst  the  shipowner,  by  the  owner  of  the  cargo, 
this  Rule  does  not  .apply  {The  John  fi&yne,  25  W.  R.  756).  Ah 
to  the  practice  in  Vice-Admiralty  Courts,  see  The  Norma,  35 
L.  T.  418. 
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The  regulations  as  to  delivery  of  statement  of  claim  have  been 
considerably  modified  (r.  1).  When  a  statement  of  claim  is  • 
delivered  the  plaintiff  may  modify  or  extend  his  claim  without 
any  amendment  of  the  indorsement  on  the  writ  (r.  4).  It  will 
not  now  be  necessary  to  ask  for  general  or  other  relief.  There  is 
a  new  Rule  as  to  pleading  in  matters  of  account  stated  (r.  8). 

1.  The  delivery  of  statements  of  claim  shall  be 
regulated  as  follows : — 

(d.)  Where  the  writ  is  specially  indorsed  under 
Order  III.,  Rule  6,  no  further  statement  of  claim 
shall  be  delivered,  but  the  indorsement  on  the  writ 
shall  be  deemed  to  be  the  statement  of  claim : 

A  statement  of  claim  cannot  be  required  where  the  writ  is 
speciaUy  indorsed  {0.  v.  H.,  W.  N.  1883,  233). 

(6.)  Subject  to  the  provisions  of  Order  XIII.,  Rule 
12,  as  to  filing  a  statement  of  claim  when  there  is  no 
appearance,  no  statement  of  claim  need  be  delivered 
unless  the  defendant  at  the  time  of  entering  appear- 
ance, or  within  eight  days  thereafter,  gives  notice  in 
writing  to  the  plaintiff  or  his  solicitor  that  he  requires 
a  statement  of  claim  to  be  delivered ; 

(c.)  If  no  statement  of  claim  has  been  delivered 
and  the  defendant  gives  notice  requiring  the  delivery 
of  a  statement  of  claim,  the  plaintiff  shall,  unless 
otherwise  ordered  by  the  Court  or  a  Judge,  deliver  it 
within  five  weeks  from  the  time  of  the  plaintiff  receiv- 
ing such  notice  : 

{d,)  The  plaintiff  may  (except  as  in  (a.)  mentioned) 
deliver  a  statement  of  claim,  either  with  the  writ  of 
summons  or  notice  in  lieu  of  writ  of  summons,  or  at 
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any  time  afterwards  either  before  or  after  appearance, 
notwithstanding  that  the  defendant  may  have  appeared 
and  not  required  the  delivery  of  a  statement  of  claim ; 
Provided  that  in  no  case  where  a  defendant  has  ap- 
peared shall  a  statement  be  delivered  more  than  six  Limit  of 
weeks  after  the  appearance  has  been  entered  unless  '^•' 
otherwise  ordered  by  the  Court  or  a  Judge : 

(e.)  Where  the  plaintiff  delivers  a  statement  ofcottswhen 
claim  without  being  required  to  do  so,  or  the  defend-  S^!^** 
ant  unnecessarily  requires  such  statement,  the  Court 
or  a  Judge  may  make  such  order  as  to  the  costs 
occasioned  thereby  as  shall  be  just,  if  it  appears  that 
the  delivery  of  a  statement  of  claim  was  unnecessary 
or  improper. 

Ab  to  enlai^ment  of  time  by  coDBent  see  Order  LXIV.  8. 
As  to  delivery  of  pleadings  in  the  Long  Vacation  see  Order 

Lxrv.  4. 

If  the  plaintiff  do  not  deliver  his  statement  of  daim  within  the 
time  allowed,  the  defendant  may  move  under  Order  XXYIL  1, 
to  have  the  action  dismissed  for  want  of  prosecution. 

2.  In   Probate  actions   the   plaintiff  shall,   unless     icxi.2, 
otherwise  ordered  by  the  Court  or  a  Judge,  deliver  his  acSm. 
statement  of  claim  within  six  weeks  from  the  entry  of 
appearance  by  the  defendant,  or  from  the  time  limited 

for  his  appearance,  in  case  he  has  made  default ;  but 
where  the  defendant  has  appeared  the  plaintiff  shall 
not  be  compelled  to  deliver  it  until  the  expiration  of 
eight  days  after  the  defendant  has  filed  his  affidavit  as 
to  scripts. 

3.  In  Admiralty  actions  in  rem  the  plaintiff  shall,  'x/x.  s. 
within  twelve  days  from  the  appearance  of  the  de-  acUom!^^ 
fendant,  deliver  his  statement  of  claim* 

4.  Whenever  a  statement  of  claim  is  delivered  the  Extension 
plaintiff  may  therein  alter,  modify,  or  extend  his  claim  **'  *^*™* 
without  any  amendment  of  the  indorsement  of  the 

writ. 

5.  The  statement  of  claim  must   in   all  cases  in  puce  of 
which  it  is  proposed  that  the  trial  should  be  elsewhere  ^*'**^ 
than  in  Middlesex,  show  the  proposed  place  of  trial 

6.  Every  statement  of  claim  shall  state  specifically     xix.  8. 
the  relief  which  the  plaintiff  claims,  either  simple  or  ^J«ment 
in  the  alternative,  and  it  shall  not  be  necessary  to  ask  °^"^ 
for  general  or  other  relief,  which  may  always  be  given,  ®   " 

as  the  Court  or  a  Judge  may  think  just,  to  the  same 
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extent  as  if  it  had  been  asked  for.  And  the  same 
rule  shall  apply  to  any  counter-claim  made,  or  relief 
claimed  by  the  defendant,  in  his  defence. 

If  the  statement  of  facts  shows  that  a  document  ought  to  be 
rectified,  the  Court  will  treat  it  as  rectified,  although  this  has  not 
been  claimed  in  the  prayer  {Bralavur  v.  Barvnck^  24  W.  R. 
901). 

7.  Where  the  plaintiff  seeks  relief  in  respect  of 
several  distinct  claims  or  causes  of  complaint  founded 
upon  separate  and  distinct  grounds,  they  shall  be 
stated,  as  far  as  may  be,  separately  and  distinctly. 
And  the  same  rule  shall  apply  where  the  defendant 
relies  upon  several  distinct  grounds  of  defence,  set-of^ 
or  counter-claim  founded  upon  separate  and  distinct 
facts. 

In  an  action  for  libel  the  defendant  may  plead  together,  justifi- 
cation, payment  into  Court,  and  the  insertion  of  an  apology 
{Uawhedey  v.  Bradthaw,  6  Q.  B.  D.  802.  A). 

As  to  payment  into  Court  generally  by  ddfendant  in  respect  to 
several  distinct  claims  see  Paraire  v.  Llnbl^  49  L.  J.  481 ;  Order 
XXII.  2. 

8.  In  every  case  in  which  the  cause  of  action  is  a 
stated  or  settled  account,  the  same  shall  be  alleged 
with  particulars,  but  in  every  case  in  which  a  state- 
ment of  account  is  relied  bn  by  way  of  evidence 
or  admission  of  any  other  cause  of  action  which  is 
pleaded,  the  same  shall  not  be  alleged  in  the  pleadings. 

nx,  12.         9.  In  Probate  actions  where  the  plaintiff  disputes 
ActtoDs^       ^^  interest  of  the  defendant,  he  shall  allege  in  his 
statement  of  claim  that   he   denies   the   defendant's 
interest. 


Acooont 
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Dbpbncb  and  Counter-claim. 

The  first  four  Rules  of  this  Order  are  new,  and  relate  to  what 
matters  must  be  denied  and  the  effect  thereoL  The  time  for 
delivery,  which  was  formerly  eight  days,  is  now  extended  to  ten 
days  (rr.  6,  7).  It  is  now  settled  that  if  the  plaintiff's  action 
be  terminated,  the  counter-claim  still  survives  (r.  16).  In  plead- 
ing "  not  goilty  by  statute,"  the  words  **  by  statute  "  and  the 
special  Act  relied  on  must  be  stated  in  the  margin  of  the  pleadfaig 
(r.  19).     This  is  taken  from  B.  G.  T.  T.  1853,  21. 

Liquidated        1.  In  actions  for  a  debt  or  liquidated  demand  in 
demand.      money  Comprised  in  Order  III.,  Rule  6,  a  mere  denial 
of  the  debt  shall  be  inadmissible. 
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2.  In  actions  upon  bills  of  exchange,  promissory  buis  of 
notes,  or  cheques,  a  defence  in  denial  must  deny  some  J^c*»»"ff«» 
matter  of  fact;  e.g.y  the  drawing,  making,  indorsing, 
accepting,  presenting,  or  notice  of  dishonour  of  the  bill 

or  note. 

3.  In  actions  comprised  in  Order  III.,  Eule  6,  wiuttmust 
clas^  (A.)  and  (B.),  a  defence  in  denial  must  deny  Jj^rtlan 
such  matters  of  fact,  from  wliich  the  liability  of  the 
defendant  is  alleged  to  arise,  as  are  disputed ;  e.^.,  in 
actions  for  goods  bargained  and  sold  or  sold  and 
delivered,  the  defence  must  deny  the  order  or  contract, 
the  delivery,  or  the  amount  claimed ;  in  an  action  for 
money  had  and  received,  it  must  deny  the  receipt  of 

the  money,  or  the  existence  of  those  facts  which  are 
alleged  to  make  such  receipt  by  the  defendant  a 
receipt  to  the  Use  of  the  plaintiff 

On  a  dMm  for  balance  of  aoooant  for  work  done  it  is  not 
■aflSdent  merely  to  deny  that  defendant  is  "  indebted  "  to  plain- 
tiff, the  defence  should  state  that  *'  under  the  special  contract 
defendant  is  not  indebted  **  (CopUy  v.  Jackson,  W.  N.  1884,  40). 

4.  No  denial  or  defence  shall  be  necessary  as  to  Denial  «t  to 
damages  claimed  or  their  amount ;  but  they  shall  be  ***™*«^- 
deemed  to  be  put  in  issue  in  all  cases,  imless  expressly 
admitted. 

5.  If  either  party  wishes  to  deny  the  right  of  any    xix.  ii. 
other  party  to  claim  as  executor,  or  as  trustee  whether  ^iKT*'^ 
in  bankruptcy  or  otherwise,  or  in  any  representative  capacity. 
or  other  allied  capacity,  or  the  alleged  constitution 

of  any  partnership    firm,   he  shall  deny  the  same  Partner- 
specificaHy.  •"?• 

6.  Where  a  statement  of  claim  is  delivered  to  a    xxii.i, 
defendant  he  shall  deliver  his  defence  within  ten  days  J^Ufeir 
from  the  delivery  of  the  statement  of  claim,  or  from 

the  time  limited  for  appearance,  whichever  shall  be 
last,  unless  such  time  is  extended  by  the  Court  or  a 
Judge. 

As  to  enlargement  of  time  by  consent  see  Order  LXIY.  8. 

Where  there  were  several  defendants,  of  whom  one  had  ob- 
tuned  an  extension  by  consent  without  the  knowledge  of  his 
co-defendants,  Jeesel,  M.R.,  refused  to  consider  the  pleadings 
doeed,  and  aUow  them  to  have  the  action  dismissed  for  want  of 
prosecution  {Ambrom  v.  Svdyn,  11  Oh.  D.  759). 

Por  defences  arising  during  the  pendency  of  the  action  see 
Order  XXrV. 
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7.  A  defendant  who  has  appeared  in  an  action,  and 
who  has  neither  received  nor  required  the  delivery  of  a 
statement  of  claim,  must  deliver  his  defence  (if  any)  at 
any  time  within  ten  days  after  his  appearance,  unless 
such  time  is  extended  by  the  Court  or  a  Judge. 

Defendant  is  not  entitled  to  a  statement  of  claim  where  the 
writ  is  specially  indorsed  (G.  v,  B„  W.  N.  1888,  288). 

A  defence  put  in  after  the  proper  time  has  expired  cannot  be 
treated  as  a  nullity  {GUI  v.  Woodfin,  W.  N.  1884,  20.  A). 

On  a  motion  for  judgment  for  want  of  a  defence,  if  a  defence 
have  been  put  in,  though  irregularly,  the  Court  will  not  disregard 
it,  but  will  see  whether  it  sets  up  grounds  of  defence  which  if 
proved  would  be  material  {Gill  v.  Woodjin,  26  Ch.  D.  707.  A  ; 
Gibbingt  v.  Strong,  26  Oh.  D.  66.  A). 

Under  the  old  practice  the  delivery  of  a  plea  after  the  time 
for  pleading  had  expired  prevented  the  plaintiff  signing  judgment 
for  want  of  a  plea  {ConntJ^y  v.  Bremner,  L.  R.  1,  0.  P.  558). 

8.  Where  leave  has  been  given  to  a  defendant  to 
defend  under  Order  XIV.,  he  shall  deliver  his  defence 

!A"^arOrder  (if  any)  within  such  time  as  shall  be  limited  by  the 
order  giving  him  leave  to  defend,  or  if  no  time 
is  thereby  limited,  then  within  eight  days  after  the 
order. 

Where  a  master  has  indorsed  the  summons  "  No  order,"  it  is 
equivalent  to  giving  leave  to  defend  {MargcUe  Pier  Co.  v.  Perry, 
W.  N.  1876,  52). 

The  time  for  delivering  a  statement  of  defence  does  not  run 
between  the  time  of  the  taking  out  and  the  hearing  of  a  summons 
under  Order  XIV.  1  {Hobion  v.  Monks,  W.  N.  1884,  8). 

•  9,  Where  the  Court  or  a  Judge  'shall  be  of  opinion 
that  any  allegations  of  fact  denied  or  not  admitted  by 
the  defence  ought  to  have  been  admitted,  the  Court 
or  Judge  may  make  such  order  as  shall  be  just  with 
respect  to  any  extra  costs  occasioned  by  their  having 
been  denied  or  not  admitted. 

XIX.  10.         10.  Where  any  defendant  seeks  to  rely  upon  any 
Sum*how   o^ou^^  85  Supporting  a  right  of  counter-claim,  he  shall, 
■etupL         in  his  statement  of  defence,  state  specifically  that  he 
does  so  by  way  of  counter-claim. 

A  counter-claim  must  be  as  specific  as  a  statement  of  daim  in 
a  cross-action  {HoWyway  v.  York,  W.  N.  1877,  112).  It  need 
not  set  out  in  full  matters  previously  pleaded,  but  may  refer  to 
them  ( Birmingham  Ettaies  Co.  v.  Smith,  13  Oh.  D.  506).  The 
forms  given  in  Appendix  D  make  a  marked  distinction  between 
the  portion  of  the  pleadings,  which  properly  belongs  to  the 
defence,  and  that  which  properly  belongs  to  the  counter-claim. 

XXI!.  6.         11.  Where  a  defendant  by  his  defence  sets  up  any 
b^'^^ht  in    counter-claim  which  raises  questions  between  himself 
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and  the  plaintiff  along  with  any  other  persons,  he  bv  counter- 
shall  add  to  the  title  of  his  defence,  a  further  title  *^°^ 
similar  to  the  title  in  a  statement  of  claim  setting 
forth  the  names  of  all  the  persons  who,  if  such  counter- 
claim were  to  be  enforced  by  cross-action,  would  be 
defendants  to  such  cross-action,  and  shall  deliver  his 
statement  of  defence  to  such  of  them  as  are  parties 
to  the  action  within  the  period  within  which  he  is 
required  to  deliver  it  to  the  plaintifil 

A  oounter-daim  must  claim  relief  agftinst  the  plaintifif,  and  he 
must  be  a  party  to  it  {tfarrit  v.  OamSe,  6  Ch.  D.  748). 

The  defendant  must  not  bring  a  third  party  before  the  Court, 
unless  the  relief  claimed  against  him  is  connected  with  the 
subject-matter  of  the  action  [Padwick  v.  Scott,  2  Ch.  D.  786 i. 

It  is  not  necessary  that  the  "  questions  "  should  arise  out  of  the 
same  cause  of  action.  If  the  questions  raised  in  the  counter- 
chum  would  have  formed  a  good  cause  of  action  in  a  cross-action, 
brought  by  the  actual  defendant  against  the  actual  plaintiff  and 
some  other  person,  that  person  may  be  made  party  to  the  existing 
suit  by  oounter-daim  {Turner  v.  ffednesford  Oas  Co.,  8  Ex. 
D.  145.  A ;  Dear  v.  Sworder,  4  Ch.  D.  476). 

A  "person  named  in  a  defence  as  a  party  to  a  oounter-daim 
thereby  made,"  canndt  counterclaim  against  the  defendant 
(Street  v.  (?aw,  2  Q.  B.  D.  498),  "  nor  agamst  a  plaintiff  "  [Eden 
V.  WearddU  Iron  Co.,  W.  N.  1884,  232.  A).     Rule  14,  po$t. 

If  the  claim  against  the  third  party  be  an  alternative  and  not 
a  joint  claim,  the  third  party  procedure  is  the  proper  one  to  revert 
to  [Central  African  Co.  v.  Orove,  48  L.  J.  610.  A). 

12.  Where  any  such  person  as  in  the  last  preceding    xxii.  6. 
Rule  mentioned  is  not  a  party  to  the  action,  he  shall  Jj^^^jj^  ,^ 
he  summoned  to  appear  by  being  served  with  the  copy  *v^countw- 
of  the  defence,  and  such  service  shall  be  regulated  by  ^^*^^°^ 
the  same  Rules  as  are  hereinbefore  contained  with 
respect   to  the   service  of  a  writ  of  summons,    and 

every  defence  so  served  shall  be  indorsed  in  the  Form 
No.  2  in  Appendix  B,  or  to  the  like  effect. 

In  Potter  v.  MiUer,  81  W.  R  858,  the  Court  refused  leave  to 
serve  a  counter-claim  upon  a  third  party  out  of  the  jurisdiction. 

13.  Any  person  not  a  defendant  to  the  action,  who    xxii.  7. 
is  served  with  a  defence  and  counter-claim  as  afore-  ^pp®*'*"*^ 
said,  must  appear  thereto  as  if  he  had  been  served 

with  a  writ  of  summons  to  appear  in  an  action. 

He  ought  not  to  appear  until  he  has  been  served  [Froier  y. 
Cooper,  haU,  A  Co.,  28  Ch.  D.  685). 

14.  Any  person  named  in  a  defence  as  a  party  to  a  xxii.  8. 
counter<5laim  thereby  made  may  deliver  a  reply  within  '^P^y  ^y- 
the  time  within  which  he  might  deliver  a  defence  if  it 

were  a  statement  of  claim. 
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A  person  brought  in  as  defendant  to  a  oounter-daim  cannot 
set  up  a  counter-claim  against  the  defendant,  he  only  has  a  right 
of  reply  (Street  v.  Gover,  2  Q.  R  D.  498  ;  Gray  ▼.  Webb,  21  Ch. 
D.  802) ;  *'  nor  against  a  plaintiff  "  (Eden  v.  Weardale  Iron  Co., 
W.  N.  1884.  232.  A). 

'^"^^^to  *  ^^'  ^^^^^  *  defendant  sets  up  a  counter-claim,  if 

ci^mmay  the  plaintiff  or  any  other  person  named  in  manner 
baeidudod.  aforesaid  as  party  to  such  counter-claim  contends  that 
the  claim  thereby  raised  ought  not  to  be  disposed  of 
by  way  of  counter-claim,  but  in  an  independent 
action,  he  may  at  any  time  before  reply  apply  to  the 
Court  or  a  Judge  for  an  order  that  such  counter- 
claim may  be  excluded,  and  the  Court  or  a  Judge 
may,  on  the  hearing  of  such  application,  make  such 
order  as  shall  be  just 

This  is  a  matter  chiefly  in  the  discretion  of  the  Judge  (ffuggons 
V.  rweed,  10  Ch.  D.  359.  A).  The  Court  will,  however,  review 
such  decision  where  it  seems  to  be  erroneous  in  principle  (Mac- 
donfUd  V.  Carington,  4  C.  P.  D.  37). 

In  Nicholson  v.  Jackton,  W.  N.  1876,  38,  a  counter-claim  was 
ordered  to  be  stnick  out  on  the  ground  that  it  would  be  difficult 
to  keep  the  jury  from  mixing  up  the  two  claims.  It  was  without 
prejudice  to  any  action  the  defendant  might  bring,  and  on  the 
terms  that  the  plaintiff  should  not  issue  execution  on  any  judg- 
ment he  might  obtain  without  leave  of  a  Court  or  Judge. 

16,  If,  in  any  case  in  which  the  defendant  sets  up 
a  counter-claim,  the  action  of  the  plaintiff  is  stayed, 
discontinued,  or  dismissed,  the  countor-claun  may 
nevertheless  be  proceeded  with. 

17.  TVnere  in  any  action  a  set-off  or  counter-claim 
is  established  as  a  defence  against  the  plaintiff's  claim, 
the  Court  or  a  Judge  may,  if  the  balance  is  in  favour 
of  the  defendant,  give  judgment  for  the  defendant  for 
such  balance,  or  may  otherwise  adjudge  to  the  de- 
fendant such  relief  as  he  may  be  entitled  to  upon  the 
merits  of  the  case. 

The  "  balance  "  here  mentioned  means  the  balance  found  to 
be  due  upon  the  hearing  of  the  action  (Rolf^  v.  Madaren,  8  Ch. 
D.  106). 

In  Baines  v.  Bromley,  6  Q.  B.  D.  695.  A,  Brett,  L.  J.,  says : 
"  I  have  a  firm  opinion  that  where  there  is  a  claim  with  issues 
taken  on  it,  and  a  counter-claim,  not  a  set-off,  but  in  the  nature 
of  a  cross-action  with  issues  on  it,  and  where  the  plaintiff  succeeds 
on  the  claim  and  the  defendant  on  the  counter-claim,  the  proper 
principle  of  taication,  if  not  otherwise  ordered,  is  to  take  the 
claim  as  if  it  and  its  issues  were  an  action,  and  then  to  take  the 
counter-daim  and  its  issues  as  if  it  were  an  action,  and  then  to 
give  the  allocatur  for  costs  for  the  balance  in  favour  of  the 
litigant  in  whose  favour  the  balance  turns.  In  such  a  case, 
where  items  are  common  to  both  actions,  the  Master  would 
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divide  them.  Where  the  so-oalled  oounter-claim  is  a  Bet-off  there 
is  but  one  action." 

18.  In  Probate  actions  the  party  opposing  a  will    xxii.  ii. 
may,  with  his  defence,  give  notice  to  the  party  setting  ^^^^ 
up  the  will  that  he  merely  insists  upon  the  will  being 
proved  in  solemn  form  of  law,  and  only  intends  to 
cross-examine  the  witnesses  produced  in  support  of 

the  will,  and  he  shall  thereupon  be  at  liberty  to  do  so, 
and  shall  be  subject  to  the  same  liabilities  in  respect 
of  costs  as  he  would  have  been  under  similar  circum- 
stances, according  to  the  practice  of  the  Court  of 
Probate,  before  the  Principal  Act  came  into  operation. 

19.  In  every  case  in  which  a  party  shall  plead  the  Pi«a  ^y 
general  issue,  intending  to  give  the  special  matter  in ' 
evidence  by  virtue  of  an  Act  of  Parliament,  he  shall 
insert  in  the  maigin  of  his  pleading  the  words  "by 
statute,"  together  with  the  year  of  the  reign  in  which 

the  Act  of  Parliament  on  which  he  relies  was  passed, 
and  also  the  chapter  and  section  of  such  Act,  and 
shall  specify  whether  such  Act  is  public  or  otherwise ; 
otherwise  such  defence  shall  be  taken  not  to  have 
been  pleaded  by  virtue  of  any  Act  of  Parliament. 

For  a  list  of  some  of  the  principal  Statutes  see  Order  XIX. 
1211. 

20.  No  plea  or  defence  shall  be  pleaded  in  abate-    xix.  is. 

Plea  in 
abatement 


ment. 


21.  No  defendant  in  an  action  for  the  recovery  of    xix.  is. 
land  who  is  in  possession  by  himself  or  his  tenant  2Sd7p[i°of 
need  plead  his  title,  unless  his  defence  depends  on  an  posMasion. 
equitable  estate  or  right,  or  he  claims  relief  upon  any 
equitable  ground   against  any  right  or  title  asserted 
by  the  plaintiff.     But,  except  in  the  cases  hereinbefore 
mentioned,  it  shall  be  sufficient  to  state  by  way  of 
defence  that  he  is  so  in  possession,  and  it  shall  be 
taken  to  be  implied  in  such  statement  that  he  denies, 
or  does  not  admit,  the  allegations  of  fact  contained  in 
the  plaintiff's  statement  of  claim.     He  may  neverthe- 
less rely  upon  any  ground  of  defence  which  he  can 
prove  except  as  hereinbefore  mentioned. 

In  an  action  for  recovery  of  land  plea  of  possession  only  by 
defendant  without  any  denial  of  the  allegations  in  the  statement 
of  daim,  was  held  sufficient  denial  of  the  plaintiff's  title  to  require 
him  to  prove  it  {Danford  v.  M^AnuUy,  8  App.  Cas.  456). 
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The  rules  as  to  payment  into  and  payment  out  of  Court  have 
been  much  amplified  and  extended  in  this  Order.  Rules  5  and  6 
have  been  framed  for  the  purpose  of  carrying  out  the  principle 
of  Berdan  v.  Greenwood,  3  Ex.  D.  251.  A,  and  Hawleedey  v. 
Sradshaw,  5  Q.  B.  D.  302.  A,  that  a  defendant  who  was  desirous 
uf  terminating  litigation  by  a  payment  of  money  may  do  bo 
without  admitting  any  liability.  Rules  have  been  added  to  meet 
the  case  of  consolidated  actions  and  counter-claims  (rr.  8  and  9). 
Money  paid  in  under  the  certificate  of  a  Master  or  Associate  is 
dealt  with  under  Rules  10  and  11.  Money  paid  into  or  out  of 
Court  in  Chancery  Division  is  subject  to  the  Rules  imder  the 
Chancery  Funds  Act,  1872  (r.  12).  Then  follow  some  special 
regulations  for  the  Queen's  Bench  and  Admiralty  Divisions. 
Appendix  M.  contains  the  Bank  regulations. 

1.  Where  any  action  is  brought  to  recover  a  debt 
or  damages,  any  defendant  may,  before  or  at  the  time 
gf  delivering  his  defence,  or  at  any  later  time  by  leave 
of  the  Court  or  a  Judge,  pay  into  Court  a  sum  of 
money  by  way  of  satisfaction,  which  shall  be  taken  to 
odmit  the  claim  or  cause  of  action  in  respect  of  which 
the  payment  is  made ;  or  he  may  with  a  defence  deny- 
ing liability  (except  in  actions  or  counter-claims  for 
SftTing  BA  tg  libel  or  slander)  pay  mpney  into  Court  which  shall  be 
^[[^^  suDject  to  the  provisions  of  Rule  6  :  Provided  that  in 
an  action  on  a  bond  under  the  Statute  8  &  9  Will  3, 
c.  11,  payment  into  Court  shall  be  admissible  to  parti- 
cular breaches  only,  and  not  to  the  whole  action. 


XKX.  1. 

Tium  tat. 


For  sec.  8  of  8  &  9  Wia  3,  q.  11,  see  Order  XIII.  14,  n. 

Before  the  Judicature  Acts,  a  plea  of  payment  into  Court 
could  not  be  joined  with  other  defences  denying  the  cause  of 
Action  Without  leave  {Berdan  v.  Oreentoood,  3  Ex.  D.  251.  A  ; 
HawkesUy  v.  Bradshaw,  5  Q.  B.  D.  302.  A).  The  modem  prac- 
tice is  given  in  this  Order.  There  are  cases,  however,  in  which 
payment  into  Court  concurrently  with  other  defences  may  be 
embarrassing,  such  as  an  action  in  respect  of  property  to  try  a 
right  which  is  denied  (Spurr  v.  Ball,  2  Q.  B.  D.  615). 

Where  payment  into  Court  is  allowed  to  be  pleaded  as  an 
alternative  defence,  it  is  a  defence  to  the  action  in  the  sense  that 
tf  it  succeed  the  action  is  defeated  {WJieder  v.  United  Telephont 
Co.,  and  Goutard  v.  Carr,  Rule  7,  post). 

See  Supreme  Court  Funds  Rules,  1884,  44  (Rule  12  n.  post). 

As  the  Court  may  be  guided  by  the  previous  state  of  the  law, 
in  considering  what  pleas  are  embarrassing,  some  of  the  statutes 
likely  to  be  most  useful,  relating  to  payment  into  Court  previous 
to  the  Judicature  Act,  are  subjoined. 

By  6  &  7  Vict.  c.  96,  s.  2.  —In  an  action  for  a  libel  contained 
in  any  public  newspaper  or  other  periodical  publication  it  shall  be 
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competent  to  the  defendant  to  plead  that  such  libel  was  inserted 
in  such  newspaper  or  other  periodical  publication  without  actual 
malice  and  without  gross  negligence ;  and  that  before  the  com- 
mencement of  the  action,  or  at  the  earliest  opportunity  after- 
wards, be  inserted  in  such  newspaper  or  other  periodical  publica- 
tion a  full  apology  for  the  said  libel ;  or,  if  the  newspaper  or 
periodical  publication  in  which  the  said  libel  appeared  should  be 
ordinarily  published  at  intervals  exceeding  one  week,  had  offered 
to  publish  the  said  apology  in  any  newspaper  or  periodical 
publication  to  be  selected  by  the  plaintiff  in  such  action  ;  and 
that  every  such  defendant  shall  upon  filing  such  plea  be  at 
liberty  to  pay  into  Court  a  sum  of  money  by  way  of  amends  for 
the  injury  sustained  by  the  publication  of  such  libel,  and  such 
payment  into  Court  shall  be  of  the  same  effect,  and  be  available 
in  the  same  manner  and  to  the  same  extent,  and  be  subject  to 
the  same  rules  and  regulations  as  to  payment  of  costs  ;  and  the 
form  of  pleading,  except  as  far  as  regards  the  pleading  of  the 
additional  facts  hereinbefore  required  to  be  pleaded  by  such 
defendant,  as  if  actions  for  libel  had  not  been  excepted  from  the 
personal  actions  in  which  it  is  lawful  to  pay  money  into  Court 
under  an  Act  passed  in  the  session  of  Parliament  held  in  the 
fourth  year  of  his  late  Majesty,  intituled  '*An  Act  for  the 
further  Amendment  of  the  Iaw  and  the  better  Advancement  of 
Justice,"  and  that  to  such  plea  to  such  action  it  shall  be  com- 
petent to  the  plaintiff  to  reply  generally,  denying  the  whole  of 
such  plea. 

By  15  &  16  Vict  a  76,  s.  70.— It  shall  be  lawful  for  the  de- 
fendant  in  all  actions  (except  actions  for  assault  and  battery, 
false  imprisonment,  libel,  slander,  malicious  arrest,  or  prosecution, 
criminal  conversation,  or  debauching  of  the  plaintiff's  daughter 
or  servant),  and  by*  leave  of  the  Court  or  a  Judge,  upon  such 
terms  as  they  or  he  may  think  fit,  for  one  or  more  of  several 
defendants  to  pay  into  Court  a  sum  of  money  by  way  of  com- 
pensation or  amends  :  Provided,  that  nothing  herein  contained 
shall  be  taken  to  affect  the  provisions  of  a  certain  Act  of  Parlia- 
ment passed  in  the  session  of  Parliament  holden  in  the  sixth 
and  seventh  years  of  the  reign  of  her  present  Majesty,  intituled 
"  An  Act  to  amend  the  Law  respecting  defamatory  Words  and 
LibeL" 

By  23  &  24  Vict  a  126,  s.  23.— The  plaintiff  in  replevin  may 
in  answer  to  an  avowry  pay  money  into  Court  in  satisfaction,  in 
like  manner  and  subject  to  the  same  proceedings  as  to  costs  and 
otherwise  as  upon  a  payment  into  Court  by  a  defendant  in  other 
actions. 

2,  Payment  into  Court  shall   be  signified   in   the     xxx.  i. 
defence,  and  the  claim  or  cause  of  action  in  satisfac-  J^ed. 
tion  of  ivhich  such  payment  is  made  shall  be  specified 
therein. 

Where  the  claim  was  for  several  distinct  pieces  of  work,  and 
defendant  paid  money  into  Court  generally,  ne  was  allowed  to 
do  BO  without  specifying  the  items  in  respect  of  which  he  paid  it 
in  [Paraire  v.  LoiU,  49  L.  J.  481.  A). 

3.  With  a  defence  setting  np  a  tender  before  action,  Money  must 
the  sum  of  money  alleged  to  have  been  tendered  must     ^ 

be  brought  into  Court 

o 
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XXX.  2. 

Notice. 


XXX.  i. 

Payment 
out,  when. 


Takeu  in 
complete 
satisfaction. 


To  be  on 

written 

authority. 


4.  If  the  defendant  pays  money  into  Court  before 
delivering  his  defence,  he  shall  serve  upon  the  plaintiff 
a  notice  specifying  both  the  fact  that  he  has  paid  in 
such  money,  and  also  the  claim  or  cause  of  action  in 
respect  of  which  such  payment  has  been  made.  Such 
notice  shall  be  in  the  Form  No.  3,  in  Appendix  B, 
with  such  variations  as  circumstances  may  require. 

6.  In  the  following  cases  of  payment  into  Court 
under  this  Order,  viz. : — 

(a.)  When  payment  in ta*  Court  is  made  before 
delivery  of  defence :. 

(5.)  When  the  liability  of  the  defendant,  in 
respect  of  the  claim  or  cause  of  action  in  satisfac- 
tion of  which  the  payment  into  Court  is  made,  is 
not  denied  in  the  defence :. 

(c)  When  payment  into  Court  is  made  with  a 
deduce  setting  up  a  tendev  of  the  sum  paid  : 
the  money  paid  into  Court  shall  be  paid  o«t  to  the 
plaintiff  on  his  request,  or  to  his  solicitor  on  the 
plaintiff's  written  authority,  unless  the  Court  or  a 
Judge  shall  otherwise  order. 

Ai  to  the  foxm  of  the  entry  see  App.  M.  2cl 

6.  When  the  liability  of  the  defendant,  in  vespect 
of  the  claim  or  cause  of  action  in  satisfaction  of  which 
the  payment  into  Court  has  been  made,  is  denied  in 
the  defence,  the  following  rules  shall  apply  : — 

(a.)  The  plaintiff  may  accept,  in  satisfaction  of  the 
claim  or  cause  of  action  in  respect  of  which  the  pay- 
ment into  Court  has  been  made,  the  sum  so  paid  in, 
in  wbich  case  he  shall  be  entitled  to  have  the  money 
paid  out  to  him  as  hereinafter  provided,  notwithstand- 
ing the  defendant's  denial  of  liability,  whereupon  all 
further  proceedings,  in  respect  of  such  claim  or  cause 
of  action,  except  as  to  costs,  shall  be  stayed  ;  or  the 
plaintiff  may  refuse  to  accept  the  money  in  satisfaction 
and  reply  accordingly,  in  which  case  the  money  shall 
remain  in  Court  subject  to  the  provisions  hereinafter 
mentioned  : 

(6.)  If  the  plaintiff  accepts  the  money  so  paid  in,  he 
shall,  after  service  of  such  notice  in  the  Form  No.  4, 
in  Appendix  B,  as  is  in  Rule  7  mentioned,  or  after 
delivery  of  a  reply  accepting  the  money,  be  entitled  to 
have  the  money  paid  out  to  himself  on  request,  or  to 
his  solicitor  on  the  plaintiff's  written  authority,  unless 
the  Court  or  a  Judge  shall  otherwise  order  : 
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(c.)  If  the  plaintiff  does  not  accept,  in  satisfaction  where  not 
of  the  claim  or  cause  of  action  in  respect  of  which  the  TOmpSi^** 
payment  into  Court  has  been  made,  the  sum  so  paid  satiafaoaon. 
in,  but  proceeds  with  the  action  in  respect  of  such 
claim  or  cause  of  action,  or  any  part  thereof,  the  money 
shall  remain  in  Court  and  be  subject  to  the  order  of 
the  Court  or  a  Judge,  and  shall  not  be  paid  out  of 
Court  except  in  pursuance  of  an  order.  If  the  plaintiff 
proceeds  with  the  action  in  respect  of  such  claim  or 
cause  of  action,  or  any  part  thereof,  and  recovers  less 
than  the  amount  paid  into  Court,  the  amount  paid  in 
shall  be  applied,  so  far  as  is  necessary,  in  satisfaction 
of  the  plaintiff's  claim,  and  the  balance  (if  any)  shall, 
under  such  order,  be  repaid  to  the  defendant.  If  the 
defendant  succeeds  in  respect  of  such  claim  or  cause  of 
action,  the  whole  amount  shall,  under  such  order,  be 
repaid  to  him. 

Ab  to  the  fonn  of  the  entry  see  App.  M.  26. 

7.  The  plaintiff  when  payment  into  Court  is  made  ^^x-  *• 
before  delivery  of  defence,  may  within  four  days  after  awepb^ce. 
the  receipt  of  notice  of  such  payment,  or  when  such 
payment  is  first  signified  in  a  defence,  may  before 
reply,  accept  in  satisfaction  of  the  claim  or  cause  of 
action  in  respect  of  which  such  payment  has  been 
made  the  sum  so  paid  in,  in  which  case  he  shall  give 
notice  to  the  defendant  in  the  Form  No.  4  in  Appen- 
dix B,  and  shall  be  at  liberty,  in  case  the  entire  claim 
or  cause  of  action  is  thereby  satisfied,  to  tax  his  costs 
after  the  expiration  of  four  days  from  the  service  of 
such  notice,  unless  the  Court  or  a  Judge  shall  other- 
wise order,  and  in  case  of  non-payment  of  the  costs 
within  forty-eight  hours  after  such  taxation,  to  sign 
judgment  for  his  costs  so  taxed. 

If  a  plaintiff  neglect  to  give  the  notice  in  the  Form  No.  4, 
Appendix  B,  he  may  lose  the  right  to  his  costs,  under  this  Rule 
(Langridge  v.  Camj^tdl,  2  Ex.  D.  281). 

Where  payment  hito  Oourt  is  allowed  to  be  pleaded  as  an 
alternative  defence,  it  is  a  defence  to  the  action  in  the  sense  that 
if  it  sncceed  the  action  is  defeated  ( WheeUr  v.  UnUed  Telephone 
Co.,  18  Q.  K  D.  618.  A ;  Otniiard  y.  Oarr,  Ihid,,  598.  A). 
This  aeems  to  be  at  variance  with  the  decision  of  Field,  J.,  in 
Orotdand  v.  BouiUdge,  W.  N.  1883,  228. 

In  Broadhunt  v.  WiO^,  W.  N.  1876,  21,  defendant  sent  a 
cheque  for  £83,  which  plaintiff  refused  to  accept,  demanding 
£43i  for  which  he  issued  his  writ.  He  afterwards  took  the  £33 
paid  into  Coort.     Lindley,  J.,  disallowed  the  costs. 

This  Rule  is  restricted  to  cases  falling  tmder  Rule  1,  that  is, 
actions  "brought  to  recover  a  debt  or  damages,**  per  Fry,  J.,  in 
NichoU  V.  £ven$,  22  Ch.  D.  611. 
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Consoli- 
dated 
AotloDB. 


To  a 

counter- 
claim. 


Certificate 
of  Master. 


The  money  most  be  paid  into  Court  to  bring  the  case  within 
this  Rule  {HooU  v.  Earnthaw,  39  L.  T.  410.  A;. 

8.  Where  money  is  paid  into  Court  in  two  or  more 
actions  which  are  consoUdated,  and  the  plaintiff  pro- 
ceeds to  trial  in  one,  and  fails,  the  money  paid  in  and 
the  costs  in  all  the  actions  shall  be  dealt  with  under 
this  Order  in  the  same  manner  as  in  the  action  tried. 

9.  A  plaintiff  may,  in  answer  to  a  counter-claim, 
pay  money  into  Court  in  satisfaction  thereof,  subject 
to  the  like  conditions  as  to  costs  and  otherwise  as 
upon  payment  into  Court  by  a  defendant. 

10.  Where  money  is  paid  into  Court  in  the  Queen's 
Bench  Division  under  the  certificate  of  a  Master  or 
Associate,  such  payment  must  be  expressly  authorised 
in  such  certificate. 

Money  only  H,  Money  paid  into  Court  under  an  order  of  the 
5^er?when.  Court  or  a  Judge  or  certificate  of  a  Master  or  Asso- 
ciate shall  not  be  paid  out  of  Court  except  in  pur- 
suance of  an  order  of  the  Court  or  a  Judge  :  Provided 
that,  where  before  the  delivery  of  defence  money  has 
been  paid  into  Court  by  the  defendant  pursuant  to  an 
order  under  the  provisions  of  Order  XIV.,  he  may 
(unless  the  Court  or  a  Judge  shall  otherwise  order) 
by  his  pleading  appropriate  the  whole  or  any  part  of 
such  money,  and  any  additional  payment  if  necessary, 
to  the  whole  or  any  specified  portion  of  the  plaintiffs 
claim ;  and  the  money  so  appropriated  shall  thereupon 
be  deemed  to  be  money  paid  into  Court  pursuant  to 
the  preceding  Rules  of  this  Order  relating  to  money 
paid  into  Court,  and  shall  be  subject  in  all  respects 
thereto. 


In  the 

Chancery 

Division. 


12.  In  the  Chancery  Division,  the  manner  of  pay- 
ment into  and  out  of  Court,  and  the  manner  in  which 
money  in  Court  shall  be  dealt  with,  shall  be  subject  to 
the  Eules  for  the  time  being  in  force  under  the  Court 
of  Chancery  Funds  Act,  1872. 

The  rules  at  present  in  force  are  subjoined. 


SUPREME  COURT  FUNDS  RtJLES,  1884. 

L  Opkbation  op  Rules  and  Intbrprbtation  op  Terms. 
Commence.       L  These  Rules  shall  come  into  operation  on  the  Ist  day  of 

'•?!?* **^  A     March  1884,  and  may  be  cited  as  "The  Supreme  Court  Funds 
RiiieRAnd      ij„i^   ifiQjM 
■hort  title.     Rules,  1884. 
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2.  The  Ghanoery  Funds  Consolidated  Rules,  1874,  are  hereby  Repeal  of 
revoked  as  from  the  day  on  which  these  Rules  come  into  opera-  existing 
tion  ;  and  all  other  Rules  or  Creneral  Orders  prescribing  the  ^^^■ 
mode  of  dealing  with  funds  in  Court,  and  containing  any  pro- 
visions relating  to  funds  in  Court  inconsistent  with  these  Rules, 
are  hereby  revoked  and  these  Rules  substituted  therefor,  as 
from  the  same  day  : — Provided  that  the  Rules  hereby  revoked 
shall  continue  to  apply  to  Orders  made  but  not  fully  acted  upon 
before  these  Rules  come  into  operation,  so  far  as  is  indispensable 
for  the  purpose  of  duly  giving  effect  to  such  Orders  :  but  a 
certificate  of  a  Registrar  as  an  authority  for  a  sale  or  transfer 
of  securities  shall  not  in  such  cases  be  required. 

S.  In  these  Rules  and  in  Orders  as  herein  prescribed  and  Interpre- 
defined  terms  shall  have  the  same  meaning  as  the  same  terms  tation  of  j 
are  defined  to  have  in  the  Rules  of  the  Supreme  Court,  1883,  and  ^^"''^ 
the  following  words  shall  have  the  several  meanings  hereby 
assi^ed  to  them,  viz. : — 

"raymaster"  means  Her  Majesty's  Paymaster-General  for 
the  time  being  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature,  or  the  Assistant  Paymaster-General  for  Supreme 
Court  business  for  the  time  being  deputed  by  the  Paymaster- 
General  to  act  on  his  behalf  for  such  business  : 

"Pay  OflBce"  means  the  Paymaster- General's  Office  for 
business  of  the  Supreme  Court  of  Judicature  : 

"Pay  Office  Account'*  means  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature : 

'*  Audit  Office  "  means  the  branch  of  the  Department  of  the 
Comptroller  and  Auditor-Greneral  in  which  the  audit  of  the 
accounts  of  the  Pay  Office  is  conducted  : 

"Bank  "  means  the  Bank  of  England,  or  the  Governor  and 
Company  of  the  Bank  of  England  : 

**  Company  "  includes  corporation  or  body  corporate  : 

"  Giovemment  securities  '*  means  Consolidated  £3  per  centum 
Annuities,  or  Reduced  £3  per  centum  Annuities,  or  New  £3 
per  oentiun  Annuities,  or  £2}  per  centum  Annuities  : 

"Punds"  or  "funds  in  Court*'  means  any  money.  Govern- 
ment stock  or  annuities,  or  other  securities,  or  any  part 
thereof  standing  or  to  be  placed  to  the  Pay  Office  Account 
in  the  books  of  the  Bank  of  England  or  of  any  other 
Company : 

"  Lodge  in  Court  **  means  pay  or  transfer  into  Court,  or  de- 
posit in  Court : 

"  Lodgment  in  Court  **  means  payment  or  transfer  into  Court, 
or  deposit  in  Court : 

"  Title  of  the  cause  or  matter  **  means  the  short  title  of  the 
cause  or  matter,  with  the  reference  to  the  Record. 

"  Ledger  credit  **  means  ihe  title  of  the  cause  or  matter  and 
the  separate  account  (if  any)  opened  or  to  be  opened  under 
an  Order  or  otherwise,  in  the  books  of  the  Paymaster,  to  ' 
which  any  funds  are  credited  or  to  be  credited. 

**  Order  *'  means  an  Order  of  the  Supreme  Court  of  Judicature 
or  of  the  High  Court  of  Justice  or  Court  of  Appeal,  whether 
made  in  Court  or  in  Chambers,  and  an  Order  in  Lunacy,  and 
includes  a  judgment  or  decree,  and  a  report  of  a  Master  in 
Lunacy,  confirmed  by  fiat,  and  thereby  receiving  the  opera- 
tbn  of  an  Order  under  the  Lunacy  Regulation  Acts  for  the 
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time  being  in  force ;  and  a  certificate  of  a  MaFier  in  Lunacy 
to  be  acted  on  without  further  Order;  and  includes  the 
Schedule  or  Schedules  to  an  Order  : 

**  Direction  "  means  any  cheque,  draft,  or  authority  issued  to 
the  Bank  of  England,  or  to  any  other  Company,  which 
relates  to  money  or  securities  standing  or  to  be  plaoed  to  th«> 
Pay  Office  Account : 

'*  Ck)urt "  means  the  Supreme  Court  of  Judicature  or  the  High 
Court  of  Justice'  or  any  Division  thereof,  or  the  Court  of 
Appeal : 

'*  Registrar '*  means  a  Registrar  of  the  Chancery  or  of  the 
Probate  Divorce  and  Admiralty  Divisions  of  the  High  Court 
of  Justice  ;  and  includes  the  officer  whose  duty  it  may  be 
under  the  General  Orders  in  Lunacy  for  the  time  being  in 
force  to  draw  up  and  issue  Orders  in  Lunacy : 

•*  Chief  Clerk's  certificate  "  or  "  certificate  of  a  Chief  Clerk  " 
means  a  certificate  made  by  a  Chief  Clerk  of  the  Chancery 
Division  of  the  Court : 

'* Taxing  officer"  means  a  Taxing  Master  in  the  Chancery 
Division  of  the  Court,  and  the  Master  or  person  whose  duty 
it  is  to  tax  the  costs  in  the  other  Divisions  or  in  Lunacy : 

'* National  Debt  Commissioners"  means  the  Commissioners 
for  the  reduction  of  the  National  Debt : 

In  causes  and  matters  proceeding  in  a  District  Registry, 
Master,  Chief  Clerk,  and  Taxing  officer  means  District 
Registrar: 

Words  importing  the  singular  number  only  include  the  plural 
number,  and  words  importing  the  plund  number  oxUy  in- 
clude the  singular  number : 

Words  importing  males  include  females. 


n.  Pbeparahon  of  Obdebb  in  thk  Chancebt  Division  and 
IN  Lunacy  to  be  acted  on   bt  the  Paymasteb,  and 

PABTICULABS  BELATING  THEBETO. 

Aiiplicatitm       4.  The  Rules  next  following,  numbered  seTcrally  5  to  27  in- 
%/f  Rulctt  5     elusive,  shall  apply  only  to  causes  aud  matters  in  the  Chancery 
iuduflive.      ^ivi>ioi^  '^^  (so  ^^  ^  ^^^  same  are  applicable)  to  matters  in 
Lunacy. 

Older  for  0.  Every  Order  which  directs  funds  to  be  lodged  in  Courts 

fuudstobe  shall  have  annexed  thereto  as  part  thereof  a  Schedule,  to  be 
I  a'Srt^to^^^  styled  the  Lodgment  Schedule,  which  shall  be  headed  with  the 
h^ve  a  ^i^lo  of  the  cause  or  matter,  the  date  of  the  Order,  and  the  title 

Lodgment  of  the  ledger  credit  to  which'  the  funds  are  to  be  placed  ;  and 
fccUedule.      ghall  set  out  in  a  tabular  form  :— 

(a.)  The  name,  or  a  sufficiently  identifying  description  of  the 

person  by  whom  the  funds  are  to  be  lodged ; 
{h.)  The  amoimt  of  money  and  the  description  and  amount  of 
securities,  if  ascertained. 
The  Lodgment  Schedule  shall  be  prepared  upon  a  printed  form 
according  to  the  Form  No.  1  in  the  Appendix  to  these  Rules,  and 
as  nearly  as  may  be  in  the  manner  shown  by  the  specimen 
entries  appended  to  such  Form  ;  and  mfty  direct  the  investment 
and  accumulation  of  the  funds  or  the  dividends  or  interest  on 
the  funds  to  be  lodged. 

Order  for  6.  Every  Order  which  directs  funds  in  Court  to  be  paid,  sold, 
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transferred,  or  delivered  to  any  person,  or  carried  over  to  any  funds  to  be 
other  leAg&t  credit  than  that  to  which  the  same  are  standing,  or  ^^^^ 
to  be  otherwise  dealt  with  by  the  Paymaster,  shall  have  annexed  ^  Payment* 
thereto  as  part  thereof  a  Schedule,  to  be  styled  the  Pkyment  Schedule. 
Schedule,  which  shall  be  headed  with  the  title  of  the  cause  or 
matter,  the  date  of  the  Order,  and  the  ledger  credit  to  which 
the  funds  dealt  with  are  standing.    The  Payment  Schedule  shall 
contain  as  part  of  the  heading  a  statement  of  the  funds  with 
which,  or  with  part  of  which,  or  with  the  interest  or  dividends 
on  which  the  Paymaster  is  to  deal,  describing  them  if  already 
in  Court  as  they  appear  in  the  Paymaster's  certificate,  or  if  not 
already  in  Court  stating  the  source  from  which  they  are  to  be 
derived.      The  Payment  Schedule  shall  set  out  iu  a  tabular 
form: — 

(a.)  The  name  of  each  person  to  whom  a  payment,  transfer, 
or  delivezy  of  any  funds  is  to  be  made  (the  name  to  be  in 
full,  and  Uie  Christian  name  to  precede  the  surname) :  unless 
the  name  is  to  be  stated  in  a  certificate  of  a  Chief  Clerk  or 
a  Master  in  Lunacy  or  a  Taxing  officer,  or  unless  such 
payment,  transfer,  or  delivery  is  to  be  made  to  trustees  or 
-other  perscus  in  succession,  or  to  representatives  when  no 
probate  or  letters  of  administration  shall  hdve  been  taken 
out  at  the  date  of  the  Order : 
((.)  The  title  of  the  ledger  credit  or  separate  account  to  which 

any  funds  are  to  be  carried  o?er  : 
(<;.)  The  amount  of  money  and  the  description  and  amount  of 
the  securities  in  each  case  to  be  paid,  sold,  transferred,  or 
delivered,  so  far  as  the  same  can  be  then  stated  ;  and  where 
the  actual  amounts  to  be  dealt  with  cannot  be  ascertained 
at  the  date  of  the  Order,  and  are  not  to  be  subsequently 
ascertained  by  any  means  provided  for  by  the  Order  or  by 
these  Rules,  the  aliquot  parts  to  be  dealt  with : 
{d.)  The  nature  and  necessary  particulars  of  any  otiier  deal- 
ings with  such  funds  by  the  Paymaster. 
In  the  body  of  the  Schedule  short  descriptions  may  be  used, 
and  it  shall  not  be  necessary  to  add  that  the  specific  amounts 
dealt  with  form  part  of  the  larger  amount  of  any  like  funds 
mentioned  in  the  heading.    The  word  **  interest "  in  the  Schedule 
shall,  unless  otherwise  specified,  mean  the  dividends  and  interest 
on  aU  the  funds  mentioned  in  the  heading. 

The  Payment  Schedule  shall  be  prepared  upon  a  printed  form 
according  to  the  Form  No.  2  in  the  Appendix  to  these  Rules, 
and  as  nearly  as  may  be  in  the  manner  shown  by  the  specimen 
entries  appended  to  such  Form. 

7.  When  funds  in  Court  are  by  an  Order  directed  to  be  When  a' 
carried  over  to  a  separate  account,  the  title  of  the  ledger  credit  separate 
to  be  opened  for  the  purpose  shall,  unless  the  Order  otherwise  J^^^L 
directs,  commence  with  the  title  of  the  cause  or  matter  to  which 

such  funds  are  standing. 

8.  Every  Order  which  both  directs  or  authorisf^  the  lodgment  When  both  a 
of  fonds  in  Court  and  also  deals  with  such  funds  or  any  part  there-  Lodgmeut 
of,  or  with  any  funds  abeady  in  Court  to  the  same  ledger  credit,  JJ^f*^" 
shall  have  annexed  thereto  as  part  thereof  a  combined  Lodgment  Schedule  to 
and  Payment  Schedule,  in  the  Form  No.  8  in  the  Appendix  to  be  annexed, 
these  Rules. 

9.  When  funds  to  be  lodged  in  Court  under  an  Order  are  by  Separate 
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solely  coil' 
tallied  in 
Schedules. 


Schedule       the  snme  Order  directed  to  be  placed  to  two  or  more  ledger 

for  each         credits,  separate  Lodgment  Schedules  shall  be  made  out  for 

Jj!2§jJ^  such  respective  ledger  credits ;  and  when  funds  standing  to  two 

or  more   ledger  credits  are   dealt  with   by  the  same  Order, 

separate  Payment  Schedules  shall  be  made  out  for  such  ledger 

credits  respectively. 

[nstrwctions  10.  The  Lodgment  and  Payment  Schedules,  respectively, 
^  ^f  y*  y_  shall  contain  the  whole  of  the  instructions  intended  by  the 
Bolely'coii-  Orders  of  which  they  severally  form  part  to  be  acted  upon  by 
the  Paymaster,  and  all  paHiculars  necessary  to  be  known  by 
him,  so  far  as  such  instructions  and  particulars  are  capable  of 
being  express^  at  the  date  of  the  Order,  and  the  Paymaster 
shall  only  be  responsible  for  giving  effect  to  such  instructions  so 
intended  to  be  given  by  the  Order  as  are  expressed  in  the 
Lodgment  or  Payment  Schedule  thereto.  The  instructions  and 
particulars  contained  in  a  Lodgment  or  Payment  Schedule  shall 
not  be  set  forth  in  the  body  of  the  Order,  but  shall  only  be 
therein  referred  to  as  appearing  by  the  Schedule,  unless  for  any 
special  cause  it  shall,  in  the  opinion  of  the  Judge  by  whom  the 
Order  is  made,  or  the  Registrar  by  whom  the  same  is  drawn  up, 
be  necessary  to  set  forth  some  part  of  such  instructions  or  par- 
ticulars both  in  the  body  of  the  Order  and  in  the  Schedule. 

11.  When  an  Order  directs  any  sums  to  be  ascertained  by 
the  certificate  of  a  Chief  Clerk  or  Taxing  officer,  or  in  any  other 
manner,  and  to  be  afterwards  dealt  with  by  the  Paymaster,  it 
shall  be  so  expressed  in  the  Payment  Schedule ;  and  the  Pay- 
master shall  deal  with  the  amount  when  ascertained  on  receipt 
of  the  necessary  certificate,  or  other  authority,  which  shall  be 
retained  by  him. 

Certificate         12.  When  an  Order  directs  payment  out  of  a  fund  in  Court 

^o'' pay '"ont  of  any  costs  directed  to  be  taxed  by  a  Taxing  officer,  the  Taxing 

'josts?  officer  shall  state  in  his  certificate  the  nam&  of  the  solicitor  to 

whom  such  costs  are  payable,  and  the  Paymaster  shall,  upon 

production  of  such  certificate,  issue  a  direction  for  payment  of 

the  same  to  such  solicitor. 

Interest  how  13.  When  interest  not  directed  to  be  certified  is  payable  in 
itaoertained.  respect  of  any  money  in  Court  directed  by  an  Order  to  be  dealt 
with  by  the  Paymaster,  there  shall  be  stated  in  the  Payment 
Schedule  the  rate  per  centum  at  which,  and  (if  the  day  to  which 
interest  is  payable  can  be  fixed  by  the  Order)  the  day  (inclusive) 
to  which  such  interest  is  to  be  computed,  and  th^  amount  of 
such  interest. 

When  the  ^^'  ^^  ^^®  ^^1  ^  which  interest  is  payable  cannot  be  fixed 

day  to  which  by  the  Order,  the  day  from  which  (exclusive)  such  interest  is  to 
"^'^w*^  **     be  computed  shall  (except  in  the  case  of  a  computation  of  sub- 
^not^be      <*^uent  interest  in  the  certificate  of  a  Chief  Clerk,  or  a  Master 
ascertained,  in  Lunacy)  be  stated  in  the  Payment  Schedule,  and  such  in- 
terest may  be  directed  to  be  computed  and  certified  by  a  Chief 
Clerk,  or  a  Master  in  Lunacy,  or  (where  the  computation  is 
dependent  upon  the  taxation  of  costs)  by  a  Taxing  officer. 


Bcbedule  to 
ittate  wben 
Kums  are  to 
be  ascer- 
tained by 
ceitificate, 
*c. 


15.  Interest  certified  by  a  Chief  Clerk,  or  a  Master  in  Lunacy, 
or  a  Taxing  officer,  may,  unless  the  Order  otherwise  directs,  be 
computed  to  a  day  subsequent  to  the  date  of  the  certificate  and 


When  in- 
terest oerti- 

rted  by  a        ^^ ^^  ^ 

t^  ef  Clerk,  ^  ^  named  therein  as  the  day  for  payment,  so  as  to  allow  a 
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reasonable  time  for  doing  all  necessary  acts  to  enable  the  pay- 
ment to  be  made  ;  and  the  Chief  Clerk,  or  Master  in  Lunacy, 
or  Taxing  officer,  may,  if  he  thinks  fit,  require  a  statement  in 
writing  of  such  computation,  authenticated  by  the  signature  of 
the  solicitor  of  the  person  having  the  carriage  of  the  Order,  to 
be  produced  before  preparing  the  certificate,  but  no  affidavit 
verifying  such  computation  shall  be  required. 

16.  When  the  day  for  payment  is  not  fixed  by  the  Order  When  In- 
and  the  interest  is  not  directed  to  be  certified  as  in  the  last  pre-  terest  to  be 
ceding  Rule  mentioned,  such  interest  shall,  without  any  provi-  ^'J^^^ 
sion   in  the  Order  for  that  purpose,    be  ascertained  by  an 
affidavit,  or  by  a  statutory  declaration  under  the  Act  5^6 
WilL  4,  c  62,  in  which  case  such  interest  shall  be  computed  to 
a  day  (inclusive)  to  be  named  in  such  affidavit  or  declaration, 
as  the  day  for  payment ;  which  day  shall  not  be  more  than  14 
days  after  the  day  of  swearing  such  affidavit,  or  making  such 
declaration  ;  and  such  affidavit  or  declaration  shall  be  a  sufficient 
authority  to  the  Paymaster  to  pay  or  apply  the  amount  of  in- 
terest so  ascertained  in  the  manner  directed  by  such  Order. 

Vt,  In  every  case  in  which  interest  is  to  be  computed,  income  Deduction  • 
tax  (if  any)  shall,  in  making  such  computation,  be  deducted  of  income- 
therefrom  at  the  rate  payable  during  the  time  such  interest  {JLl^? 
accrues,  unless  the  Order  otherwise  directs  ;  and  if  income  tax 
has  been  deducted,  it  shall  be  so  stated  in  every  such  affidavit 
or  declaration  as  is  mentioned  in  the  last  preceding  Rule. 

18.  Whenever  the  dealing  by  the  Paymaster  with  funds  in  Documents 
Court  is,  by  an  Order,  made  contingent  upon  the  execution  of  ^^  which 
some  document,  the  docimient  shall  be  described,  and  the  ^^the^u^ 
parties  thereto  by  whom  it  is  to  be  executed  shall  be  named  in  imwter  Hre 
the  Payment  Schedule,  or  in  a  certificate  of  a  Master  in  Lunacy  made  Con- 
or of  a  Chief  Clerk.  The  execution  of  such  document  shall  be  ?**§*°*  ^ 
certified  by  a  Master  in  Lunacy,  or  by  a  Chief  Clerk,  or  may  scrij^ 

be  verified  by  affidavit,  if  the  Order  by  which  such  execution  is 
required  shaU  so  direct. 

19.  When  an  Order  directs  the  payment  of  dividends,  an-  Periodical 
unities,  or  other  periodical  payments,  to  be  made  by  the  Pay-  payments, 
master,  there  shall  be  stated  in  the  Payment  Schedule  (except 

in  the  case  of  dividends  directed  to  be  paid  as  they  accrue  due), 
the  time  when  the  first  of  such  payments  and  all  subsequent 
periodical  payments,  whether  quarterly,  half-yearly,  yearly,  or 
otherwise,  are  to  be  made. 

20.  When  an  Order  directs  the  payment,  transfer,  or  delivery  Legacy  and 
of  funds  in  Court,  in  respect  of  which  duty  shall  be  payable  to  succession 
the  revenue  under  the  Acts  relating  to  legacy  or  succession  duty,  ^"^y* 

and  does  not  direct  the  payment  of  such  duty,  it  shall  be  stated 
in  the  payment  Schedule  that  such  payment,  transfer,  or  delivery 
is  subject  to  duty,  and  in  such  case  the  paymaster  is  to  have 
regard  to  the  circumstance  that  such  duty  is  payable ;  and  when 
by  an  Order  fnnds  in  respect  of  which  such  duty  may  be  charge- 
able are  directed  to  be  invested,  carried  over,  or  placed  to  a 
separate  account,  the  words  *'  subject  to  duty  "  shall  be  added  in 
the  Schedule  to  the  separate  account  directed  to  be  opened. 
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Piyment,  *^1'  When  a  person  to  whom  payment,  transfer,  or  delivery 

ti-ansfer,  or   of  funds  in  Court  is  directed  is  entitled  thereto  as  real  estate,  or 

delivery  to    as  trustee,  executor,  or  administrator,  or  otherwise  than  in  his 

( ru^tees,  &c.  ^j^y^  right  or  for  his  own  use,  the  fact  that  he  is  entitled  to  the 

same  as  real  estate,  or  the  character  in  which  he  is  so  entitled, 

shall  be  stated  in  the  payment  Schedule  to  the  Order,  or  in  the 

certificate  of  a  Chief  Clerk,  or  of  a  Taxing  officer,  or  of  a  Master 

in  Lunacy. 

Dr:ift  Sche-       22.  When  an  Order  is  made  dealing  in  any  way  with  funds 

^^^^  ^IJJm^    "^  Court  or  to  be  brought  into  Court  in  accordance  with  minutes 

piss  agreed  upon  by  the  parties,  the  solicitor  of  the  party  whose  duty 

Liiviiig  con-  it  is  to  procure  the  Order  to  be  drawn  up  and  entered  shall 

duct  of  pro-  prepare  and  lodge  with  the  Registrar  or  other  proper  officer,  for 

ceediDgs.       jjjg  consideration,  draft  Lodgment  and  Payment  Schedules  as  the 

case  may  be,  in  the  same  form  a»  the  Lodgment  and  Payment 

Schedules  to  an  Older,  and  containing  the  particulars  so  f ar  ao 

the  same  have  been  ascertained,  which  are  required  by  these 

Rules  to  be  contained  in  the  Lodgment  and  Payment  Schedules 

of  the  Order. 

Orders  how       28.   Every  Order  which  is  to  be  acted  upon  by  the  Paymaster 
drawn  up      shall  be  drawn  up  and  entered  by  the  Registrar,  and  shall  either 
and  entered.  ]^  wholly  printed,  or,  in  cases  in  which  printed  forms  can  be 
used,  may  be  partly  in  print  and  partly  in  writing. 

24.  The  Registrar  shall  cause  a  duplicate  of  every  printed  or 
partly  printed  Order,  and  a  further  copy  of  the  Schedules  thereto^ 
to  be  made  at  the  same  time  with  the  original ;  and  the  originid 
Order  shall  be  passed  by  the  Registrar  in  the  usual  way,  and 
together  with  the  further  copy  of  the  Schedules  thereto  be 
stamped  with  his  official  seal  on  every  leaf  thereof,  and  trans- 
mitted by  him  to  the  Clerks  of  Entries  with  the  duplicate.  The 
duplicate  Order  shall  be  retained  and  filed  by  the  Clerks  of' 
Entries  as  the  record,  and  the  original  Order  and  further  copy 
of  the  Schedules,  when  examined  and  stamped  by  them  and 
marked  with  a  reference  thereon  to  the  duplicate  or  record  so 
filed,  shall  be  returned  to  the  Registrar  to  bis  delivered  out  to 
the  solicitor  having  the  carriage  of  the  Order,  whose  Iduty  it 
shall  be  forthwith  to  leave  such  further  copy  of  the  Scheaules  at 
the  Pay  Office. 

25.  The  copy  of  the  Schedules  to  an  Order  left  with  the  Pay- 
master  pursuant  to  the  last  preceding  Rule  shall  be  the  Pay- 
master's authority  for  giving  efifect  to  the  several  operations 
directed  therein.  No  part  of  the  Order  other  than  the  Schedules 
thereto  shall  be  left  with  the  Paymaster. 

26.  The  Registrar  may  cause  to  be  made  or  printed  additional 
copies  of  Orders  or  Schedules  according  to  the  requirements  of 
the  parties  or  their  solicitors,  and  when  such  Orders  have  been 
passed  and  entered,  such  additional  copies  shall  be  transmitted 
to  the  Central  Office,  and  upon  being  duly  completed  and  signed 
or  certified  by  the  proper  officer,  may  be  issued  as  office  or 
certified  copies. 

Amendment  ^7.  Clerical  mistakes  or  errors,  or  accidental  omissions  in 
of  accideutul  printed  Orders,  may  be  amended  in  writing  ;  and  every  such 
^rTted*  amendment  shall  be  stamped  by  the  Clerks  of  Entries  or  other 
Orders.         proper  officer,  with  the  official  seal,  as  evidence  that  the  dupli- 
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cate  or  record  haa  been  also  amended :  Provided  that  no 
amendment  shftll  be  made  in  any  Order  to  {>rovide  for  a  new 
•tate  of  droumstaaoes  arising  after  the  date  of  the  Order ;  nor 
shall  any  Order  be  amended  for  the  purpose  of  extending  the 
time  thereby  limited  for  making  any  lodgment  of  funds  in  Court. 
When  any  such  amendment  is  made  in  a  Schedule  to  an  Order, 
the  copy  of  such  Schedule  to  be  left  at  the  Pay  Office  under 
Rule  24  (if  not  already  so  left)  shall  be  amended  and  stamped 
in  the  manner  above  provided.  If  such  copy  has  prior  to  the 
amendment  been  left  at  the  Fay  Office,  a  notification  of  the 
amendment,  signed  by  a  Registrar,  shall  be  delivered  to  the 
solioitor,  having  the  carriage  of  the  Order,  who  shall  leave  such 
notification  at  the  Pay  Office,  and  produoe  therewith  the 
amended  original  Order ;  and  the  Paymaster  shall  note  such 
amendment  on  his  copy  of  the  Schedule  and  act  in  accordance 
therewith 

in.— FOBM  OF  ObDKBS  fob  THE  PaTMKNT  OF  MONEY  IN  THE 

Queen  s  Benoh  and  Pbobais,  Divobcb,  and  Admi&altt 
Divisions. 

28.  In  the  Queen's  Bench  and  Probate,  Divorce,  and  Admiralty  Form  of 
Divisions  an  Order  for  the  payment  of  money  by  the  Paymaster  Orders  iu 
shall  be  in  the  Form  Na  4  in  the  Appendix  to  thede  Rules.         Bench  and 

Probate, 
Divorce,  aud 

IV.  Ijodomsnt  of  Funds  in  Court.  Admiralty 

Diviaions. 

29.  All  money  and  securities  to  be  paid  into  or  deposited  in  Ail  Funds 
Court  shall  be  paid  or  deposited  at  the  Bank  of  England  (Law  }^^.  "\^ 
Courts  Branch)  and  placed  in  the  books  of  the  Bank  to  the  Sj^totho 
account  of  the  Paymaster-General  for  the  time  being  for  and  on  account  of 
behalf  of  the  Supreme  Court  of  Judicature  ;  and  the  Bank  shall  tlie  Pay- 
cause  a  receipt  to  be  given  to  the  person  making  the  payment  or  ™**^«'^- 
deposit. 

All  securities  to  be  transferred  into  Court  shall  be  transferred 
to  the  said  account  in  the  books  of  the  Bazik,  or  other  company 
in  whose  books  such  seciirities  are  registered. 

80.  In  the  Chancery  Division  a  lodgment  of  funds  in  Court  Manner  of 
not  directed  by  an  Order  may  be  made  upon  a  direction  to  the  lodgment 
Bank  or  other  Company,  to  be  issued  by  the  Paymaster  on  a  nLSi?^*" 
request  signed  by  or  on  behalf  of  the  person  desiring  to  make  Divisi^* 
such  lodgment :  Provided  that  no  such  lodgment  shall  be  placed  and  parti- 
in  the  Pay  Office  books  to  a  separate  account  in  a  cause  or  ^^f^  f^  ^ 
matter  (except  to  a  security  for  costs  account)  unless  an  Order  request, 
has  directed  such  sepanite  account  to  be  <^>ened. 

A  direction  for  a  lodgment  directed  by  an  Order  shall  be 
issued  by  the  Paymaster  upon  receipt  of  a  copy  of  the  Lodgment 
Schedule ;  and  a  direction  for  a  lodgment  under  the  Trustee 
Relief  Act  shall  be  issued  by  him,  as  provided  by  Rule  41,  upon 
receipt  of  an  office  copy  of  the  Schedule  mentioned  in  that  Rule. 

The  request  for  a  direction  under  this  Rule  shall  state  the  name 
of  the  person  by  or  on  whose  behalf  the  funds  are  to  be  lodged, 
the  ledger  credit  in  the  Pay  Office  books  to  which  the  funds  are 
to  be  placed,  and  the  date  of  the  authority  or  certificate  (if  any) 
in  pursuance  of  which  the  funds  are  to  be  lodged. 

In  cases  of  funds  to  be  lodged  in  pursuance  of  the  Lands 
ClaujBes  Consolidation  Act,  1845,  or  of  the  Copyhold  Acts,  the 
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tfldgment 
In  Court  in 
ncttaoa  for 
Lttbt.  or 


further  particulars  required  under  Rules  39  and  40  shall  be 
stated  in  the  request  And  when  (otherwise  than  as  herein- 
before provided)  funds  are  lodged  in  Ck>urt  in  pursuance  of  an 
Act  of  Parliament,  under  which  some  specific  authority  is 
necessary  for  such  lodgment,  the  request  for  a  direction  for 
lodgment  shall  contain  a  reference  to  such  Act  and  authority, 
and  the  requisite  authority  shall  be  left  at  the  Pay  Office. 

Except  in  the  cases  next  mentioned,  the  requests  under  this 
Rule  shall  be  in  the  Forms  No.  5  (for  money)  and  No.  6  (for 
securities),  in  the  Appendix  to  these  Rules. 

When  money  is  to  be  lodged  (in  any  action  brought  to  re- 
cover a  debt  or  damages)  under  the  provisions  of  Order  XXIL 
or  of  Rule  26  of  Order  XXX  L  of  the  Rules  of  the  Supreme 
Court,   1883,  the  request  shall  be  in  the  Form  No.  7  in  the 
Appendix  to  these  Rules,  and  shall  contain  a  statement  of  the 
circumstances  under  which  the  money  is  to  be  lodged,  in  such  of 
the  following  terms  as  may  be  applicable  to  the  case,  viz.  : — 
(A)  When  the  money  is  to  be  lodged  under  the  provisions  of 
Rule  5  of  the  said  Order  XX 1 1.,  a  statement  in  the  follow- 
ing terms : — "  Paid  in  in  satisfaction  of  claim  of  above- 
named  \nanie  of  party\y 
(B.)  When  the  money  is  to  be  lodged  under  the  provisions  of 
Rule   6   of  Order  XXII.,  a  statement  in  the  following 
terms  : — *'  Paid  in  against  claim  of  above-named  [name  of 
j>arty\,  with  defence  denying  liability." 
(G.)  When  the  money  is  to  be  lodged  under  the  provisions  of 
Rule  26  of  Order  XXXI.,  a  statement  in  the  following 
terms  : — "  Paid  in  to  Security  for  Costs  Account." 


Conditional  31.  When  it  is  desired  to  bring  money  into  Court  in  the 
iodgruent  of  Chancery  Division  without  waiting  the  time  necessary  to  obtain 
UhB^Dank  In  *  direction  for  the  Bank  to  receive  such  money,  it  may  be  lodged 
tir^eiitcases.  &t  the  Bank  to  the  credit  of  a  Supreme  Court  Suspense  Account 
(subject  to  being  dealt  with  as  hereinafter  mentioned,  and  not 
otherwise),,  upon  an  application  signed  by  the  person  desiring  to 
lodge  the  same,  or  his  solicitor,  and  addressed  to  the  Bank, 
specifying  the  amount,  and  the  title  of  the  ledger  credit  to 
which  it  is  desired  to  be  lodged,  and  upon  such  lodgment  being 
made  one  of  the  cashiers  of  the  Bank  shall  give  a  certificate  that 
the  amount  has  been  lodged  to  the  credit  of  the  said  Suspense 
Account ;  and  in  every  case  the  person  making  such  lodgment, 
or  his  solicitor,  shall  forthwith  request  the  direction  of  the  Pay- 
master for  the  Bank  to  receive  the  money  in  the  manner  pro- 
vided by  the  last  preceding  Rule,  and  shall  leave  such  direction 
at  the  Bank  for  the  purpose  of  having  the  money  so  previously 
lodged  transferred  to  the  Pay  Office  Accfjunt,  and  placed  in  the 
books  of  the  Pay  Office  to  the  ledger  credit  mentioned  in  such 
direction. 


M (inner  of         32.  In  the  Queen's  Bench  Division  a  lodgment  of  funds  to 

Stil^ment  of  the  account  of  the  Paymaster  shall  be  made  on  presentation  at 

ollitn?  ^^  *^®  ^*^^  ^^^  Courts  Branch)  of  a  request  signed  by  or  on 

\L^ch  behalf  of  the  person  desiring  to  make  such  lodgment     Such 

L^t  vision.       request  for  lodgment  shall  be  in  the  Form  No.  8  in  the  Appendix 

to  these  Rules,  and  shall  specify  the  cause  or  matter  and  the 

ledger  credit  to  which  the  lodgment  is  to  be  placed,  and  shall 

also  contain  a  statement  of  the  circumstances  under  which  the 
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money  is  lodged*  in  such  of  the  following  terms  as  may  be 
applicable  to  Uie  case,  viz  : — 
(A.)  When  the  money  is  to  be  lodged  under  Rule  5  of  Order 
XXII.  of  the  Rules  of  the  Supreme  Court,  1883,  a  state- 
ment in  the  following  terms  : — *'  Paid  in  in  satisfaction  of 
claim  of  above-named  '*  [name  of  party], 
(R)  When  the  money  is  to  be  lodged  under  Rule  6  of  Order 
XXIL  of  the  Rules  of  the  Supreme  Court,  1888,  a  sUte- 
ment  in  the  following  terms  : — "  Paid  in  against  claim  of 
above-named"   [name  of  party]   "with  defence    denying 
liabiHty." 
(C.)  When  the  money  is  to  be  lodged  under  Rule  26  of  Order 
XXXI.  of  the  Rules  of  the  Supreme  Court,  1883,  a  state- 
ment  in  the  following  terms :   "  Paid  in  to  Seciiiity  for 
Ck)st8  Account*' 
(D.)  When  the  money  is  to  be  lodged  in  pursuance  of  an 
Order,  or  otherwise  than  as  above  specified,  a  statement  of 
the  nature  and  date  of  the  authority  under  which  the  lodg- 
ment is  made,  as  for  instance  : — "  Paid  in  under  Order 
dated  the  day  of  18      \'*or*^ Paid  in  on. notice 

of  i^peal  [in  Bankruptcy],  dated  the  day  of  18  .*' 
If  the  lodgment  is  made  upon  a  notice  or  pleading,  such  notice 
or  pleading  must  be  produced  at  the  Bank,  and  the  receipt  for 
the  lodgment  shall  be  given  thereon ;  and  if  the  lodgment  is 
made  in  pursuance  of  an  Order,  such  Order,  or  an  office  copy 
thereof,  must  be  produced  at  the  Bank  by  the  person  making 
the  lodgment. 

83.  In  every  case  of  a  lodgment  in  the  Chancery  and  Queen*s  Lode^ments 
Bench  Divisions  under  the  provisions  of  the  said  Orders  XXII.  Jlj!?®' 
and  XXXL,  as  provided  in  the  preceding  Rules  30  and  32,  the  xxil"and 
Paymaster  shall  cause  an  entry  to  be  made  in  his  books  indicating  XXX  i.  to  be 

the  circumstances  under  which  the  money  is  stated  to  be  lodged,  diatin- 

•^  **        gulahed  In 

Pay  OfBce 

84.  In  the  Probate,  Divorce,  and  Admiralty  Division  a  lodg-  books, 
ment  of  funds  to  the  account  of  the  Paymaster  shall  be  made  Manner  of 
upon  presentation   at  the  Bank  (Law  Courts  Branch)  of  an  lodgment  of 
authority  signed  by  or  on  behalf  of  a  Registrar.    Such  authority  ^"^^^ 
shall  be  issued  upon  a  request  signed  by  or  on  behalf  of  the  Divorce!  and 
person  desiring   to  make  such  lodgment.     The  request  shall  Admiralty 
specify  the  title  of  the  cause  or  matter  (which  in  Admiralty  Division  ; 
actions  shall  include  the  name  of  the  ship),  and  any  particulars  JJJ^nJ,**j[fi,^ 
of  the  lodgment  which  may  be  necessary,  and  may  be  in  the  notified  to 
Form  Na  9  in  the  Appendix  to  these  Riiles.  Registrar. 

When  the  receipt  of  money  authorised  to  be  lodged  as  above 
has  been  certified  to  the  Paymaster  by  the  Bank,  the  Paymaster 
shall  cause  a  notification  of  the  lodgment  to  be  sent  to  the 
Registrar  by  whom  or  on  whose  behalf  such  lodgment  was 
aniborised. 

85.  A  request  or  authority  for  the  issue  by  the  Paymaster  of  Requests 
a  direction  for  the  lodgment  of  funds  in  Ck)urt  may  be  sent  to  «»d  dliec- 
the  Paymaster  by  post,  and,  if  so  desired  by  the  person  sending  ^^J,3?by 
the  same,  the  Paymaster  shidl  send  such  direction  by  post  to  the  post, 
address  specified  by  such  person. 

86.  A  person  directed  by  an  Order  in  the  Chancery  Division  Persous  may 
to  make  a  lodgment  in  Court  shall  be  at  liberty  to  make  the  bring  funds 
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li^to  Court     game  without  further  Order,  notwithstanding  the  Order  may 

JH  9^*"°®*^  not  have  been  served,  or  the  time  thereby  limited  for  making 

tlirmgh^time  ^°^  lodgment  may  have  expired ;  and  if  any  further  sum  of 

lM>ilt*dby     money  has  by  reason  of  such  default  become' payable  by  such 

Order  has      person  for  interest,  or  in  respect  of  dividends,  he  shall  be  at 

ci£|jlr«d.        liberty  to  lodge  in  Court  such  further  sum  upon  a  request  as 

hereinbefore    provided:    Provided  that  any  such  subsequent 

lodgment  shall  not  affect  or  prejudice  any  liability,  process,  or 

other  consequences  which  such  person  may  have  become  subject 

to  by  reason  of  his  default  in  making  the  same  within  the 

time  so  limited. 


tJpoii  37.  When  funds  have  been  received  by  the  Bank,  and  when 

TOoeipt  or  tecurities  have  been  transferred  in  the  books  of  the  Bank  or  any 
fiuidjf^dinL-  ^^^^^  Company  to  the  Pay  Office  Account  in  accordance  with  a 
tioa  to  be  direction,  the  Bank  or  other  Company  shall  forthwith  send  such 
rut  limed  to  direction  to  the  Paymaster,  with  a  certificate  thereon  that  the 
PftTniAflter,  fimdg  specified  have  been  received  or  transferred  as  therein 
authorised. 

Certificate  38.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  any 
t '  iIi?1ES5°*  direction  or  other  authority  for  the  lodgment  of  funds  in  Court 
to  t»  mea.  .^  returned  to  the  Pay  Office,  with  a  certificate  thereon  that  the 
funds  therein  mentioned  have  been  lodged,  the  Paymaster  shall 
file  at  the  Central  Office  a  certificate  of  such  lodgment,  and 
shall  therein  state  the  ledger  credit  to  which  such  funds  have 
been  placed  in  the  books  at  the  Pay  Office ;  and  an  office  copy 
of  such  certificate  of  the  Paymaster  shall  be  received  as  evidence 
of  the  lodgment 


89.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant 
to  the  69th  section  of  the  Lands  Clauses  Consolidation  Act,  1845, 


When 
moTie.r  is 

uni&Act     ^^  respect  of  lands  in  England  or  Wales,  shall  be  placed  in  the 

B  Vfet.  c  18,  books  at  the  Pay  Office  to  the  credit  of  Ex  parte  the  promoters 

4  i~fi,  die-      of  the  undertaking,  in  the  matter  of  the  special  Act  (citing  it), 

Htatt^  ^  ^  *^^  **^™^®  words  shall  be  added  in  each  case  briefly  expressive  of 

the  nature  of  the  disability  to  sell  and  convey,  by  reason  of  which 

the  money  shall  be  so  paid  in,  which  particulars  shall  be  stated 

in  the  request  for  the  direction  to  receive  the  money. 


laLi^d 
utiitfiT  the 
Copyhold 
Acts  to  be 

4jtjscrlbed. 


r^r4^ments 
iind^r  the 
Trustee  Re- 
lief Act. 


40.  Money  lodged  in  Court  in  the  Chancery  Division  pursuant 
to  the  Copyhold  Acts  shall  be  placed  in  the  books  at  the  Pay 
Office  to  the  credit  of  **  Ex  paiie  the  Land  Commissioners  for 
England,*'  and  of  the  particular  manor  in  respect  of  which  the 
money  shall  be  so  paid  in  ;  and  in  the  request  for  a  direction  to 
receive  such  money  the.  name  and  locality  of  such  particular 
manor  shall  be  stated. 

41.  When  a  trustee  or  other  person  desires  to  lodge  funds  in 
Court  in  the  Chancery  Division  under  the  Act  10  &  11  Vict,  c 
96,  he  shall  annex  to  the  affidavit  to  be  filed  by  him  pursuant 
to  the  said  Act  a  Schedule  in  the  same  printed  form  as  the  Lodg- 
ment Schedule  to  an  Order,  setting  forth  : — 

(a. )  His  own  name  and  address  : 

(6.)  The  amount  of  money  and  description  and  amount  of 

securities  proposed  to  be  lodged  in  Court : 
(c. )  The  ledger  credit  to  be  opened  in  the  Pay  Office  books,  in 

the  matter  of  the  particular  trust,  to  which  the  funds  are  to 

be  placed : 
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(d)  A  fUtement  whether  legacy  or  rocceesion  duty  (if  ohftrge* 
able)  or  any  part  thereof  has  or  has  not  been  paid  : 

(«.)  A  statement  whether  the  money  or  the  dividends  on  the 
securities  so  to  be  lodged  in  Court,  and  all  accumulations  of 
dividends  thereon,  are  desired  to  be  invested  in  any  and 
what  description  of  Government  securities,  or  whether  it  is 
deemed  unnecessary  so  to  invest  the  same. 

The  Paymaster,  on  receipt  of  an  oflBoe  copy  of  such  Schedule 
(which  is  to  be  retained  by  him),  shall  issue  the  necessary  direc- 
tion for  giving  effect  to  such  lodgment. 

Notice  of  an  affidavit  under  this  Rule  shall  be  served  at  as 
eady  a  period  as  possible  upon  the  parties  interested.  See  Re 
Stenmg'i  Tru9t$,  50  L.  T.  586. 

42.  Any  principal  money  or  dividends  received  by  the  Bank  Crodit  to 
in  respect  of  securities  standing  to  the  Pay  Office  Account  shall  ]jjj^  ^^ 
be  placed  in  the  books  at  the  P%7  Office,  in  the  case  of  principal  ^^urittes 
money  to  the  ledger  credit  to  which  the  securities  whereon  such  and  divl- 
money  arose  were  standing  at  the  time  of  the  receipt  thereof,  dends  are  to 
and  in  the  case  of  dividends  to  the  ledger  credit  to  which  the  ^  pl*o«<l* 
securities  whereon  such  dividends  accrued  were  standing  at  the 
time  of  the  closing  of  the  transfer  books  of  such  seonrides  pre- 
viously to  the  dividends  becoming  due. 

y.  Affbopbiation  in  ths  Queen's  Bench  Ditisiov  or  Moket 

LODGED  UNDBK  ObDEB  XIV. 

48.  In  the  Queen's  Bench  Division,  when  a  defendant  has  Approprin- 
lodged  money  in  Court  under  Order  XIV.  of  the  Rules  of  the  **°'*  *»' 
Supreme  Court,  1883,  as  a  condition  of  liberty  to  defend,  and  i!^dff»Iander 
desires  to  appropriate  the  whole  or  any  part  of  such  money  to  Order  XIV. 
the  whole  or  any  specified  portion  of  the  plaintiff's  claim  pur-  of  R  8.  C. 
suant  to  Rule  11  of  Order  XXIL  of  the  said  Rules,  he  or  his  ^^• 
solicitor  shall  leave  at  the  Pay  Office  a  notice  of  such  appropria- 
tion in  the  Form  No.  10  in  the  Appendix  to  the9e  Rules,  specify- 
ing the  title  of  the  cause  or  matter,  the  ledger  credit  to  which 
the  mcmej  is  standing,  the  date  of  the  Order  under  which  the 
money  was  lodged  in  Court,  and  the  amount  to  be  appropriated  ; 
and  whether  so  appropriated,  (A)  in  satisfaction  of  a  claim,  or 
(B)  against  a  claim,  with  a  defence  denying  liability  ;  and  there- 
upon, for  the  purposes  of  payment  out  of  Court,  the  money 
mentioned  in  the  notice  shall  be  subject  to  the  next  following 
Rul&    The  person  leaving  such  notice  must  produce  therewith 
the  original  receipt  of  the  Bank  for  the  amount  lodged. 

VL  Payment,  Deliyebt,  and  Tbansteb  of  Funds  out  of 

COUBT,  AND  OTHEE  DeALINOS  WITH  FUNDB. 

44.  In  the  Chancery  and  Queen's  Bench  Divisions,  when  Payment 
money  has  been  lodged  in  actions  for  debts  and  damages  under  o^^  <>'  Couit 
Orders  XXIL  and  XXXL  of  the  Rules  of  the  Supreme  Court,  il^^l 
1833  (as  described  in  Rules  30  and  32  of  these  Rules),  and  when  i^k^  for 
and  so  far  as  money  lodged  under  Order  XIV.  of  the  said  Rules  debts  nnd 
of  the  Supreme  Ccmrt  has  been  appropriated  in  the  manner  pro-  damages, 
vided  in  the  last  preceding  Rule,  payment  of  the  money  shall 
be  made  to  the  person  in  satisfaction  of  whose  daim  it  has  been 
lodged,  or  to  the  person  otherwise  entitled  thereto,  or,  on  the 
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written  authority  of  either  such '  person  respectively,  to  his 
solicitor,  as  under  : — unless  an  Order  restraining  such  payment 
has  been  lodged  at  the  Pay  Office  prior  to  the  issue  of  the  Pay- 
master's direction  for  payment. 

(A.)  When  the  money  has  been  lodged  or  appropriated  in  satis- 
faction of  a  claim,  under  Rules  30  (A. )  and  32  (A. )  of  these 
Rules,  or  the  last  preceding  Rule,  a  direction  for  payment 
shall  be  issued  by  the  Paymaster  upon  a  request  in  the 
Form  No.  11  (A.)  in  the  Appendix  to  these  Rules. 
(B.)  When  the  money  has  been  lodged  or  appropriated  against 
a  claim,  with  a  defence  denying  liability,  under  Rules  30 
(B.)  and  32  (B.)  of  these  Rules,  or  the  last  preceding  Rule, 
a  direction  for  payment  shall  be  issued  by  the  Paymaster 
upon  receipt  of  a  notification  that  the  plaintiff  accepts  the 
sum  lodged  in  satisfaction,  and  that  due  notice  has  been 
given  of  such  acceptance,  and  upon  a  request  for  payment 
of  ,the  same ;  such  notification  and  request  to  be  in  the 
Form  No.  11  (B.)  in  the  Appendix  to  these  Rules. 
(C.)  When  the  money  has  been  lodged  to  a  security  for  costs 
account  under  Rule  30  (G.)  and  32  (C.)  of  these  Rules,  a 
direction  for  payment  shall  be  issued  by  the  Paymaster 
upon  receipt  of  a  Certificate  of  a  Taxing  officer,  Master  or 
Chief  Clerk  (as  the  case  may  be)  as  to  the  person  who  is 
entitled  to  have  paid  out  to  him  the  money  so  lodged. 
When  a  request  is  made  for  payment  of  money  lodged  on  a 
notice  or  pleading,  the   original  receipted  notice  or  pleading 
must  be  produced  at  the  Pay  Office. 

Except  as  in  this  Rule  is  provided,  the  money  so  lodged  or 
appropriated  as  mentioned  herein,  shall  only  be  paid  out  in  pur- 
suance of  an  Order. 


[n  other  45.  Except  as  provided  in  the  last  preceding  Rule,  and  sub- 

leases funds  ject  to  the  provisions  contained  in  Rules  55,  56,  57,  70,  73,  and 
wlSo'hJ'in  ^^'  ^^^^^  '^^  Court  shall  not  be  paid,  delivered,  or  transferred 
])iir8uauce  ^^^  of  Court,  nor  invested,  sold,  or  carried  over  unless  in  pursu- 
uf  au  Order,  ance  of  an  Order,  or  in  the  case  of  an  investment  of  money  or 
application  of  dividends  unless  in  pursuance  of  an  authority 
coDtained  in  a  certificate  of  a  Master  in  Lunacy. 


A  copy  of 
livery  Pay- 
ment Sche- 
dule or 
Oi'der  deal- 
ing with 
funds  in 
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left  at  the 
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46.  A  duly  authenticated  copy  of  every  Payment  Schedule 
in  the  Chancery  Division  and  in  Lunacy,  and  of  every  Order  in 
the  Queen's  Bench  and  Probate,  Divorce,  and  Admiralty  Divi- 
sions  which  directs  funds  to  be  dealt  with,  shall  be  left  at  the 
Pay  Office,  and  shall  be  the  Paymaster's  authority  for  the  issue 
of  directions  giving  effect  to  such  Orders. 

In  the  Chancery  Division  it  shall  be  the  duty  of  the  solicitor 
haviug  the  carriage  of  the  Order  forthwith  to  leave  such  copy  (as 
provided  in  Rule  24).  In  the  Queen's  Bench  and  Probate, 
Divorce,  and  Admiralty  Divisions  such  copy  shall  be  left  by  or 
on  behalf  of  the  person  entitled  to  payment  or  interested  in  any 
other  dealings  with  such  funds  directed  or  authorised  by  the 
Order. 


Paymaster 
to  prepare 
directions 


47.  The  directions  of  the  Paymaster  for  the  payment  of 
money  under  these  Rules,  and  for  the  delivery  of  securities  out 


Svlng  effect  °^  Court  in  pursuance  of  an  Order,  shall  be  prepared  by  the 
to  Orders       Paymaitter  forthwith,  or  from  time  to  time,  upon  receipt  of  a 
copy  of  the  Order  and  any  further  necessary  authority  or  infer- 
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mation  ;  and  except  as  provided  in  the  next  following  Rule  such  upon  receipt 
directions  shall  be  delivered  upon  the  personal  application  of  ^'  ^® 
the  persons  entitled  thereta  SSSSrity 

Investments  of  money,  transfers  of  securities  out  of  Court,  and  infor- 
and  carrying  over  of  funds,  in  pursuance  of  an  Order,  shall  be  mation. 
made  by  the  Paymaster  upon  receipt  of  the  necessary  authority 
and  information. 

Sales  of  securities  in  pursuance  of  an  Order,  of  which  a  copy 
has  been  left  at  the  Pay  Office,  shall  be  made  by  the  Paymaster 
upon  application  by  or  on  behalf  of  the  persons  interested 
therein,  and  such  application  may  be  sent  by  post 

48.  Any  person  residing  within  the  United  Kingdom  entitled  Payments 
under  an  Order  to  any  dividend,  annuity,  or  other  periodical  may  be  made 
payment,  and  any  person  so  resident  entitled  to  any  other  pay-  ^  ^^^ 
ment  not  exceeding  £600,  may  obtain  a  remittance  of  the  same 

by  post,  by  sending  to  the  Paymaster  a  request  in  the  Form 
Na  12  in  the  Appendix  to  these  Rules,  attested  by  two  wit- 
nesses, of  whom  one  shall  be  a  justice  of  the  peace,  a  commissioner 
to  administer  oaths,  or  a  clerk  in  holy  orders,  or  notary  public. 
Upon  receipt  of  such  request  (and,  when  necessary,  of  evidence 
of  the  fulfilment  of  any  conditions  of  payment,  as  referred  to  in 
Rule  95),  the  Paymaster  shall  send  by  post  to  the  address  speci- 
fied in  the  request  a  direction  or  other  document  by  which 
payment  may  be  obtained ;  and  such  direction  or  other  docu- 
ment shall  be  crossed,  so  as  to  be  payable  only  through  a  bank  : 
Provided  that  the  Paymaster  may  refuse  to  comply  with  any 
such  request  if  he  see  reason  for  so  doing,  and  provided  also 
that  the  said  transmission  of  such  crossed  direction  or  other 
document  shall  be  at  the  sole  risk  of  the  person  sending  the 
said  request.  The  proper  attestation  of  the  said  request  pur- 
suant to  this  Rule  shall  be  sufficient  evidence  to  the  Paymaster 
that  the  person  making  the  request  is  the  person  named  in  the 
Order  referred  to  in  such  request 

49.  The  directions  of  the  Paymaster  issued  under  these  Paymaster'n 
Rules  (signed  and  countersigned  by  such  officers  as  may  be  ^J^^^JH*  *** 
prescribed  or  approved  by  the  Treasury,  under  Rule  107)  shaU  iSthori^*"© 
be  sufficient  authority  to  the  Bank  for  the  payment  of  the  the  Bank  or 
money  specified  in  any  such  directions,  and  shall  be  the  necessary  other  Com- 
and  sufficient  evidence  of  an  Order  of  the  Court  to  authorise  P^7' 

the  Bank  or  other  Company  to  transfer,  on  sale  or  otherwise,  or 
to  deliver,  any  securities  standing  to  the  Pay  Office  Account 
which  may  be  specified  in  any  sudi  directions. 

60.  A  direction  or  other  document  by  which  payment  of  Disohargeto 
money  is  effected,  when  indorsed  or  signed  by  the  payee  or  his  Paymaster, 
lawfid  attorney,  shall  be  a  good  discharge  to  the  Pajrmaster  for 
the  amount  therein  expressed. 

51.  When  'money  is  by  an  Order  in  the  Queen's  Bench  Authorltiea 
Division  directed  to  be  paid  to  a  person  therein  named,  or,  on  '<**"  W" 
his  authority,  to  a  solicitor  or  other  person,  the  signature  to  the  SJJera  than 
authority  must  be  attested  by  a  witness,  whose  residence  and  named  per- 
description  must  be  added  to  his  attestation.  sons  to  be 

witnessed. 

52.  When  money  in  Court  or  any  sum  payable  thereout  is  by  Payments 
an  Order  directed  to  be  paid  to  any  public  officer  or  department  ^^  official 
or  to  the  official  liquidator  of  any  Company,  or  any  other  official  P®™*""  ^ 

P 
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persons  for  whom  an  acoonnt  is  kept  at  the  Bank,  payment 
thereof  shall,  on  a  requisition  to  that  effect,  be  made  by  a  direc- 
tion to  the  Bank  to  transfer  the  amount  of  such  payment  to  the 
account  at  the  Bank  of  such  public  officer  or  official  person  accord- 
ingly. When  any  duty  is  directed  to  be  paid  out  of  funds  in 
Court,  such  duty  shall,  without  any  words  in  the  Order  to  that 
effect,  be  assessed,  and  on  a  requisition  made  by  or  on  behalf  of 
the  Commissioners  of  Inland  Revenue  be  transferred  to  the 
proper  account  at  the  Bank. 

53.  When  money  in  Court  is  invested  by  purchase,  the  pay- 
ment for  such  investment,  which,  unless  otherwise  ordered, 
shall  include  brokerage,  shall  be  made  oonditionally  upon  the 
transfer  or  deposit  to  the  Pay  Office  Account  of  the  securities 
purchased.  And  when  securities  in  Court  are  sold,  the  transfer 
or  delivery  of  such  securities  shall  not  be  made  until  the  money 
proceeds  of  such  sale,  after  deduction,  imless  otherwise  ordered, 
of  brokerage,  shall  have  been  paid  to  the  Pay  Office  Account. 

54.  Upon  an  investment  of  money  in  Court  or  the  saJe  of 
securities  in  Court,  the  securities  purchased  by  such  investment 
or  the  money  realised  by  such  sale,  respectively,  shall  in  every 
case  be  placed  to  the  ledger  credit  to  which  the  money  invested 
or  the  securities  sold  previously  stood,  unless,  in  the  case  of  an 
investment,  otherwise  specially  ordered. 

Application  55.  When  securities  in  Court  are  directed  to  be  transferred, 
wfjdlv^enda  delivered  out,  or  carried  over,  dividends  accruing  thereon  subse- 
Becurities  °  quently  to  the  date  of  the  Order  directing  the  transfer,  delivery, 
tn&nsferred.  or  carrying  over  (when  the  amount  of  the  securities  to  be  trans- 
ferred, delivered,  or  carried  over  is  specified  in  such  Order,  or 
if  not  so  specified  then  subsequently  to  the  time  when  the 
amount  of  such  securities  shall  be  ascertained)  shall  be  paid  to 
the  persons  to  whom  or  carried  over  to  the  ledger  credit  to 
which  the  securities  are  to  be  transferred,  deliver^  or  carried 
over  unless  such  Order  otherwise  directs.  When  securities  in 
Court  are  directed  to  be  realised,  and  t^  whole  of  the  proceeds 
paid  out  or  carried  over  in  one  sum,  or  in  aliquot  parts  (except 
when  the  realisation  is  to  raise  a  specific  sum  of  money),  any 
dividends  accruing  on  such  securities  subsequent  to  the  date  of 
the  Order  directing  the  realisation  (if  the  amount  of  such  securi- 
ties is  specified  in  the  Order,  or  if  not  so  specified,  then  subse- 
quently to  the  time  when  such  amount  shall  be  ascertained) 
shall  be  added  to  such  proceeds,  and  applied  in  like  manner 
therewith,  imless  such  Order  otherwise  directs. 

56.  When  such  dividends  as  in  the  last  preceding  Rule 
mentioned  have  pursuant  to  a  general  or  other  previous  Order 
been  invested,  the  securities  purchased  with  such  dividends 
shall,  unless  otherwise  directed,  be  transferred  or  delivered,  and 
any  dividends  suxnrued  in  respect  thereof  be  paid,  to  the  persons 
to  whom  or  carried  over  to  the  ledger  cz^dit  to  whidi  such 
first-mentioned  dividends  would  if  uninvested  have  been  paid 
or  carried  over. 

When  divl-  57.  In  every  case  (other  than  that  provided  for  by  the  last 
dends other-  preceding  Rule),  when  by  an  Order  money  or  dividends  are 
r*ble*£a^**  directed  to  be  dealt  with  so  that  the  same  ought  not  to  be 
been  in-  invested,  and  subsequently  to  the  date  of  sudb  Order  such 
vested.  money  or  dividends  or  any  part  thereof  shall  have  been  invested, 

the  securities  porohased  with  such  dividends  shall,  unlets  other- 
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wise  directed,  be  sold,  and  the  proceeds  of  vnoh  uXe  and  any^ 
dividends  accrued  in  respect  of  snoh  securities  shall  be  applied  in ' 
the  same  manner  as  the  money  or  dividends  so  invested  would  have 
bem  applied  under  such  Order,  if  they  had  not  been  so  invested. 

68.  When  under  any  Order  dividends  on  securities  in  Court  Divldonda 
are  directed  to  be  dealt  with,  and  a  subsequent  Order  is  made  on  residue, 
dealing  with  part  of  such  securities,  the  dividends  on  the  residue 
shall,  unless  such  subsequent  Order  shall  otherwise  direct,  con- 
tinue to  be  dealt  with  in  the  same  manner  as  the  dividends 
on  such  securities  were  by  the  prior  Order  directed  to  be  dealt 
with. 

59.  When  subsequently  to  the  date  of  an  Order  dealing  with  Application 
money  in  Court  sudi  money  shall  have  been  placed  on  deposit,  HivMen^  ^^ 
as  hereinafter  provided,  or  when  dividends  accruing  subse-  pi^oed  on 
quently  to  the  date  of  an  Order  under  which  such  dividends  are  deporit  after 
applicable  shall  have  been  placed  on  deposit,  the  same  when  ^p^  ^^^^^ 
withdrawn  from  deposit,  and  any  interest  credited  in  respect  ing  ^^!«^ 
thereof,  shall,  unless  the  Order  otherwise  directs,  be  applied  in  with. 

the  same  manner  as  such  money  or  dividends  would  have  been 
applied  had  the  same  not  been  so  placed  on  deposit. 

60.  When  an  Order  directs  money  in  Court  to  be  invested,  AppUMtion : 
and  subsequently  to  the  date  of  such  Order  the  money  shall  ofinterett 
have  been  placed  on  deposit,  interest  accruing  in  respect  of  such  ^^°^^ 
money  shall  be  applied  in  the  same  manner  as  the  dividends  S^dt  after 
arising  from  such  mvestment  are  directed  to  be  applied.  date  of 

®  *^  Order  dlrwj 

6L  When  funds  in  Court  are  by  an  Order  directed  to  be  ting  Its  in- 
paid,  transferred,  or  delivered  to  a  woman  who  is  not  married  Zj^'f^^ 
at  the  date  of  the  Order,  or  who,  being  married  at  that  date,  ordered  to 
shall  become  a  widow,  and  such  woman  shall  marry  before  pay-  be  paid  or 
ment,  transfer,  or  delivery  of  such  funds,  upon  an  affidavit  of  transferred 
such  woman  and  her  husband  that  no  settlement  or  agreement  ^j^^^ll^^ 
for  a  settlement  whatsoever  has  been  made  or  entered  into,  before,  wards 
upon,  or  since  their  marriage,  or  in  cose  any  such  settlement  marry. 
or  agreement  for  a  settlement  has  been  made  or  entered  into, 
then  upon  an  affidavit  of  Auch  ^omanand  her  husband  identifying 
such  settlement  or  agreement  for  a  settlement,  and  stating  that 
no  other  settlement  or  agreement  for  a  settlement  has  been  made 
or  entered  into  as  afor^aid,  and  an  affidavit  of  the  solicitor  of 
such  woman  and  her  husband  that  such  solicitor  has  carefully 
perused  such   settlement  or  agreement  for  a  settlement,  and 
that,  according  to  the  best  of  h&  judgment,  such  funds  are  not, 
nor  is  any  part  thereof,  subject  to  the  trusts  of  such  settlement 
or  agreement  for  a  settlement,  or  in  any  manner  comprised 
therein  or  affected  thereby,  such  funds  shall  be  paid,  transferred, 
or  delivered  to  such  woman  without  the  intervention  or  con- 
currence of  her  husband  in  the  same  manner  as  if  she  had 
remained  unmarried. 

Where  the  husband  was  resident  permanently  abroad  the 
affidavit  of  the  wife  alone  would  probably  be  held  sufficient 
( WUkintcm  v.  Schneider,  9  Eq.  424).  Where  husband  and  wife 
were  both  abroad  and  an  affidavit  of  a  solicitor  was  produced  to 
the  effect  that  he  had  acted  for  a  long  time  as  their  solicitor  and 
that  when  they  were  in  financial  difficulties  both  husband  and 
wife  r^^ted  that  no  settlement  had  been  made  on  the  marriage, 
it  was  held  sufficient  ( Woodvxi/rd  v.  Pratt,  16  Eq.  127). 

Where  the  huslMnd  and  wife  were  both  dead  and  an  assignee 
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of  the  husband  was  makinpf  a  claim  to  the  fund,  Romilly,  M.R., 
was  satisfied  with  an  affidavit  that  there  were  no  children  of 
the  marriage  {Clarke  v.  Woodward,  26  Beav.  456). 

Sometimes  where  the  sum  is  extremely  small  the  affidavit 
may  be  dispensed  with  {Guest  v.  Neames,  W.  N.  1884,  127  ; 
Vealy.  Veal,  4  Eq.  116). 
raymente,  62.  When  funds  in  Court  are  by  an  Order  directed  to  be 
*c.,^torepre-  paid,  transferred,  or  delivered  to  any  person  named  or  described 
""  "  in  an  Order,  or  in  a  certificate  of  a  Chief  Clerk,  or  of  a  Taxing 
officer,  or  of  a  Master  in  Lunacy  (except  to  a  person  therein 
expressed  to  be  entitled  to  such  funds  as  real  estate,  or  to  be 
entitled  thereto  as  a  trustee,  executor,  or  administrator,  or 
otherwise  than  in  his  own  right,  or  for  his  own  use),  such  funds, 
or  any  portion  thereof  for  the  time  being  remaining  unpaid  or 
untransf erred  or  undelivered,  may,  unless  the  Order  otherwise 
directs,  on  proof  of  the  death  of  such  person,  whether  on  or 
after,  or,  in  the  caae  of  payment  directed  to  be  made  to  creditors 
as  such,  before  the  date  of  such  Order,  be  paid  or  transferred  or 
delivered  to  the  legal  personal  representatives  of  such  deceased 
person,  or  to  the  survivors  or  survivor  of  them. 

63.  When  money  in  Court  is  by  an  Order  directed  to  be 
paid  to  any  persons  described  in  the  Ord^er,  or  in  a  certificate  of 
a  Chief  Clerk,  or  of  a  Taxing  officer,  or  of  a  Master  in  Lunacy, 
as  co-partners,  such  money  may  be  paid  to  any  one  or  more  of 
such  co-partners,  or  to  the  survivor  of  them. 
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64.  When  funds  in  Court  are  by  an  Order  directed  to  be 
paid,  transferred,  or  d^vered  to  any  persons  as  legal  personal 
representatives,  such  funds,  or  any  portion  thereof  for  the  time 
being  remaining  unpaid,  un transferred,  or  undelivered,  may, 
upon  proof  of  the  death  of  any  of  such  representatives,  whether 
on  or  after  the  date  of  the  Order  directing  such  payment, 
transfer,  or  delivery,  be  paid,  transferred,  or  delivered  to  the 
survivors  or  survivor  of  them. 

Within  what  65.  No  funds  shall,  under  Rules  62  and  64,  be  paid,  trans- 
*^"}®l^<*hat®  f erred,  or  delivered  out  of  Court  to- the  legal  personi^  represen- 
admlniSra-  Natives  of  any  person  under  any  probate  or  letters  of  administra- 

• "      tion  purporting  to  be  granted  at  any  time  subsequent  to  the 

expiration  of  six  years  from  the  date  of  the  Order  directing 
such  payment,  transfer,  or  delivery,  or  in  case  such  funds  consist 
of  interest  or  dividends  from  the  date  of  the  last  receipt  of  such 
interest  or  dividends  under  such  Order. 


tion  must 
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66.  The  Pa3rma8ter,  before  acting  upon  an  Order  for  the 
payment,  transfer,  or  delivery  of  funds  in  respect  of  which 
legacy  or  succession  duty  is  (under  Rule  20)  stated  to  be  payable, 
shall  require  the  production  of  the  ofiScial  receipt  for  such  duty, 
or  a  certificate  from  the  proper  officer  of  the  payment  thereof, 
or  that  no  such  duty  is  payable ;  and  the  Paymaster,  on 
receiving  notice  from  the  proper  officer  in  any  case  that  such 
duty  ift  payable,  shall  cause  a  memorandum  to  that  effect  to  be 
made  in  his  books. 

Carrying  67.  When  costs  are  by  an  Order  directed  to  be  paid  out  of  funds 

"^rooeedSi^"  in  Court,  the  Taxing  officer  shall  certify  the  names  of  the  solicitors 
Und'taxa^*^  respectively  to  whom  such  costs  are  payable,  and  the  amount  of 
lion.  any  fees  which  have  not  been  paid  but  are  payable,  and  are 

proper  to  be  paid  out  of  such  funds,  in  respect  of  any  proceedings 
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in  ihe  cause  or  matter,  whether  the  amount  shall  or  shall  not 
have  been  previously  ascertained,  and  in  respect  of  the  taxation 
of  such  costs.  The  Paymaster  shall  carry  over  the  amount  so 
certified  to  be  payable  from  the  account  to  which  such  f  imds  are 
placed  to  an  account  in  the  Pay  Office  books  for  Fees  on  pro- 
ceedings and  taxation ;  and  the  amount  so  carried  over  shall 
from  time  to  time,  as  the  Treasury  may  direct,  be  paid  to  the 
account  of  Her  Majesty's  Exchequer. 

68.  In  acting  on  Orders  directing  any  annuities  or  mainten-  Deduction 
anoe  to  be  paid,  or  any  other  periodical  payments  to  be  made,  jfi'J^™. 
out  of  dividends  to  accrue  on  securities  in  Court  in  respect  of  mento  of  or 
which  dividends  income-tax  shall  have  been  deducted,  the  Pay*-  out  of  divi- 
master  shall  draw  only  for  so  much  of  the  sums  directed  by  dends. 
such  Orders  respectively  to  be  paid  as  shall  remain  after  making 
a  deduction  therefrom  at  the  same  rate  as   the  Bank  shall 
certify  to  have  been  deducted  from  such  dividends  for  income 
tax,  except  in  cases  in  which  such  sums  shall  be  directed  to  be 
paid  without  making  any  such  deduction. 


VIL  Investments. 

69.  When  an  Order  directs  the  investment  and  accumulation  investment 
of  dividends  accruing  on  securities  in  Coud;  or  to  be  transferred  of  accruiug 
into  Court,  or  directed  to  be  purchased  with  money  in  Court,  di^denda 
(»r  to  be  lodged  in  Court,  the  Paymaster  upon  receipt  of  the  copy  qJ^^J/*" 
of  such  Order  shall,  without  any  request,  from  time  to  time 

(until  he  shall  receive  a  request  or  copy  of  an  Order  to  the  con- 
trary) invest  such  dividends,  if  amounting  to  or  exceeding  £40 
half  yearly,  together  with  a11  accumulations  of  dividends  thereon, 
as  soon  as  conveniently  may  be  after  they  shall  accrue  due  and 
have  been  received,  in  the  particular  description  of  securities 
named  in  the  Order  directing  such  investment  and  accumulation. 

70.  When  money  in  Court  is  invested  in  Exchequer  bills  or  Purchase  of 
Exchequer  bonds,  and  when  Exchequer  bills  or  Exchequer  bonds  Exchequer 
are,  in  pursuance  of  an  Order,  deposited  in  Court  to  any  ledger  ^^J^*^ 
credit,  any  principal  money  or  interest  which  may  thereafter  be 
received  and  paid  into  the  Bank  in  respect  of  such  bills  or  bonds, 

or  in  respect  of  auy  such  bills  or  bonds  for  which  the  same  may 
be  exchanged,  shall  from  time  to  time,  as  the  same  shall  be  so 
received  and  paid  into  the  Bank,  be  also  invested  by  the  Pay- 
master, unless  such  Order  otherwise  directs,  or  until  he  receives 
a  request  or  a  notice  of  a  further  Order  to  the  contrary,  in  Ex- 
chequer bills  or  Exchequer  bonds  which  shall  be  placed  to  the 
same  credit. 

71.  When  and  so  often  as  any  Exchequer  bills  or  other  securi-  Bank  to 
ties  deposited  at  the  Bank  to  the  credit  of  the  Pay  Office  ^^^^f^" 
Account  shall  be  in  course  of  payment,  the  Bank  shall,  without  bii??"i|^d  to 
any  direction  from  the  Paymaster,  cause  all  such  bills  or  other  receive  prin- 
secnrities  so  in  course  of  payment  to  be  delivered  to  one  of  the  J^P*^  ^'^d 
cashiers  of  the  Bank,  who  is  to  receive  the  principal  money  or  J^ritiM 
interest  due  thereon,  or  in  the  case  of  Exchequer  bills  to  ex-  when  paid 
change  the  same  for  new  bills,  if  new  bills  are  issued,  or  other-  off. 

wise  to  receive  the  principal  money  and  interest  due  on  such  of 
the  said  bills  so  in  course  of  payment  as  cannot  be  exchanged, 
and  pay  such  interest  or  principal  and  interest  (as  the  case  may 


£30 


Order  XXIL  SupreTne  Court  Funds  Eules,  1884 


be)  into  and  deposit  all  snch  new  billa  in  the  Bank  to  the  Pay 
Office  Aooonnt :  and  the  Bank  shall  forthwith  after  everj  «ich 
exchange  or  receipt  of  principal  or  interest  certify  to  the  Pay- 
master,  without  any  direction  from  him  for  that  purpose,  the 
numbers,  dates,  and  amounts  of  the  Exchequer  bills  or  other 
securities  so  exchanged  or  paid  off,  and  also  the  numbers,  dates, 
and  amounts  of  the  new  bills  taken  in  exchange,  and  the  amount 
of  the  interest,  or  principal  money  and  interest  (as  the  case  may 
be),  received  on  each  bill  or  set  of  bills  or  other  securities  ;  and 
upon  receiving  such  certificate  the  Paymaster  shall  place  such 
new  bills  and  such  principal  money  and  interest  to  the  ledger 
credit  in  the  books  at  the  Pay  Office  to  which  the  bills  or  other 
securities  so  exchanged  or  paid  off  were  placed. 


Limit  of 
Amount  to 
be  invested, 


72.  A  sum  of  money  in  Court  less  than  £40  shall  not  be  in- 
vested in  securities,  except  in  the  cases  provided  for  by  the  two 
Rules  next  following,  and  unless  an  Order  directs  such  invest- 
ment notwithstanding  the  smallness  of  the  amount  This  Rule 
shall  extend  to  the  investment  of  dividends  accruing  on  securi- 
ties in  Court  which  are  directed  to  be  invested,  and  such  divi- 
dends when  amounting  to  less  than  £40  half  yearly,  and  not  less 
than  £10,  are  (subject  to  the  two  Rules  next  following)  to  be 
placed  on  deposit. 


[nvestmeut       73.  A  sum  of  money  amounting  to  or  exceeding  £40  lodged 

»f  money       in  Court,  under  the  82nd  section  of  the  Act  36  Geo.  III.,  c.  52, 

^<for  86       shall,  upon  a  request  signed  by  or  on  behal!  of  the  person  pay- 

Geo.  S.  c.  52.  i°g  it  in,  or  by  or  on  behalf  of  a  person  claiming  to  be  entitled 

(Infant  thereto  or  interested  therein,  be  invested  (without  an  Order)  in 

legHtees).       ^g  Government  securities  specified  in  such  request ;  and  the 

dividends  accruing  in  respect  thereof,  when  or  so  soon  as  they  shall 

amount  to  or  exceed  £10,  shall  be  from  time  to  time  invested  in 

like  securities.     And  if  such  money  shall  -have  been  placed  on 

deposit  before  such  request  shall  be  left  at  the  Pay  Office,  such 

money  and  any  interest  to  be  credited  in  respect  thereof,  if 

amounting  to  £40,  shall,  upon  a  like  request,  be  withdrawn  from 

deposit  and  invested  as  before  mentioned.     Dividends  accruing 

on  funds  or  on  investments  or  accumulations  of  funds  lodged 

in  Court  under  the  said  Act  prior  to  the  commencement  of  the 

Chancery  Funds  Rules,  1872,  may,  when  or  so  soon  as  they 

amount  to  or  exceed  £10,  be  invested  in  like  manner. 


[nvestment 
of  money 
lodged 
under  the 
Trustee 
Relief  Act. 


74.  When  it  is  stated  in  the  Schedule  to  the  affidavit  made 
pursuant  to  Rule  41  that  it  is  desired  that  any  money  to  be 
lodged  in  Court,  or  the  dividends  accruing  on  any  securities  to 
be  lodged  in  Court  in  pursuance  of  the  Act  10  &  1 1  Vict,  c  96, 
and  the  accumulations  thereof,  shall  be  invested  in  any  descrip- 
tion of  Government  securities,  the  Paymaster  shall  (if  or  so  soon 
as  such  money  shall  amoimt  to  or  exceed  £40,  or  so  soon  as 
dividends  accruing  on  such  securities  shall  amount  to  or  exceed 
£10)  invest  the  same  accordingly,  without  any  Order  or  further 
request  for  that  purpose.  If  such  money  does  not  amount  to 
£40  (and  is  not  less  than  £10)  the  Paymaster  shall  place  such 
money  on  deposit  without  a  request  for  that  purpose,  unless  the 
said  Schedule  contains  a  statement  that  it  is  deemed  unneoeasaiy 
to  place  such  money  on  deposit,  or  unless  notice  in  writing  be 
left  at  the  Pay  Office  of  an  Order  having  been  made,  or  of  an 
intended  application  to  the  Court,  affecting  such  money,  securities. 
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or  dividends.  IMyideDds  aooraing  on  funds  or  on  investments  ot 
aociunulationB  of  fnnds  lodged  in  Court  under  the  said  Act  prior 
to  the  commencement  of  the  Chancery  Funds  Rules,  1872,  may, 
when  or  so  soon  as  they  amount  to  or  exceed  £10,  be  invested 
without  any  request. 

75.  In  all  cases  upon  a  request  signed  by  a  solicitor  acting  on  investing 
behalf  of  any  person  claiming  to  be  entitled  to  or  interested  in  stayed  or 
secnritiee  in  Court,  that  the  dividends  or  interest  accruing  on  Sj®^" 
any  specified  securities  may  not  be  invested,  being  at  any  time  request 
left  at  the  Fay  Office,  the  Paymaster  shall  be  at  liberty  to  cease 
to  invest  any  more  dividends  or  interest  accruing  on  such 
securities  or  to  place  the  same  on  deposit  until  he  has  received 
notice  of  an  Order  in  that  behalf. 


VIIL— Monet  on  Deposit  and  Intebbst  thereon. 

76.  Subject  to  the  two  Rules  next  following,  all  money  to  be  Money  to  be 
lodged  in  Court  in  the  Chancery  Division  shall  be  placed  on  ^^^^.^^ 
deposit  without  a  request.     But  money  arising  by  the  sale,  con-  ^^P<^^ 
version,  or  payment  o£F  of  securities  in  Court  in  that  Division 

shall  only  be  placed  on  deposit  upon  a  request  to  that  e£fect. 

77.  Money  shall  not  be  placed  on  deposit  in  the  following  Money  not 
^»gg^  .  to  be  placed 

(a.)  In  any  cause  or  matter  in  the  Queen's  Bench  or  Probate  SJwrtSa* 
Divorce  and  Admiralty  Divisions :  case^. 

(&)  When  lodged  under  the  standing  orders  of  either  House 
of  Parliament,  pursuant  to  the  Act  9  &  10  Vict.  c.  20  or 
any  Act  amending  the  same,  in  respect  of  works  or  under- 
takings to  be  executed  under  the  authority  of  Parliament : 

(c)  If  lodged  prior  to  the  commencement  of  the  Court  of 
Chancery  Funds  Act,  1872,  pursuant  to  the  Copyhold  Acts, 
or  to  section  69  of  the  Lands  Clauses  Consolidation  Act,  1845 : 

[d.)  When  the  amount  i»le8s  than  £10  : 

(f.)  When  a  payment  Schedule  dealing  with  the  money  other- 
wise than  by  directing  it  to  be  placed  on  deposit  has  been 
left  at  the  Pay  Office  : 

(/.)  When  a  request  that  the  money  shall  not  be  placed  on 
deposit,  signed  by  a  solicitor  acting  on  behalf  of  a  person 
claiming  to  be  entitled  to  or  interested  in  the  money,  is  left 
at  the  Pay  Office  :  Provided  that  the  person  making  such 
request  may  at  any  time  withdraw  the  same,  and  request 
that  the  money  may  be  placed  on  deposit 

78.  Money  shall  be  withdrawn  from  deposit  in  the  following  -y^h^Q 
CMes :—  money  shall 

(tt.)  When  an  Order  directs  the  money  to  be  dealt  with  to  be  wlth- 
soch  an  amount  as  may  be  sufficient  to  comply  therewith :    ^'^^TJi.^"* 

(6.)  When  the  amount  is  reduced  below  £10  :  deposit. 

(c)  Upon  a  request  signed  by  a  solicitor  acting  on  behalf  of  a 
person  interested,  and  countersigned  by  a  Chief  Clerk  or 
Registrar,  oontainipg  a  notification  that  the  money  is  about 
to  be  dealt  with  by  an  Order. 

79.  The  placing  on  deposit  of  money  lodged  in  Court  shall  Time  for 
iHit  be  deferred  beyond  the  15th  or  the  last  day  of  the  month  placintr 
in  which  it  shaU  be  lodged  in  Court,  whichever  day  shall  S^g"^^*^" 
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As  to  plac- 
ing on  de- 
I)08iccaBh 
arising 
from  con- 
Tersion  of 
Govern  nient 


first  happen  after  such  lodgment,  or  in  the  case  of  money  lodged 
in  Court  on  the  last  day  of  a  month,  the  placing  on  deposit  shall 
not  be  deferred  beyond  the  15th  day  of  the  following  month ; 
and  when  a  request  to  place  money  in  Court  on  deposit  shall  be 
sent  to  or  left  at  the  Pay  OfiBoe,  the  money  shall  be  so  placed  on 
the  day  succeeding  the  day  on  which  such  request  sluhll  be  so 
left  or  received  at  the  Pay  Office. 

80.  When  an  Order  directs  Government  securities  to  be  sold 
and  the  whole  of  the  money  arising  thereby  to  be  placed  on 
deposit,  and  when  such  securities  are  realised  by  exchange  as 
hereinafter  provided,  such  money  shall  be  deemed  to  have  been 
placed  on  deposit  (without  a  request  for  that  purpose)  on  the  day 


For  what 
peri«Ki8  in- 
terest is  to 
be  com- 
puted. 


securities.     ^°  which  such  exchange  shall  be  effected. 

No  interest      3X.  Interest  upon  money  on  deposit  shall  not  be  computed  on 

82.  Except  as  in  this  Rule  otherwise  provided,  interest  upon 
money  on  deposit  shall  accrue  by  half  calendar  months,  and 
shall  not  be  computed  for  any  less  period.  The  periods  from  the 
1st  to  the  15th  of  a  month,  both  days  inclusive,  and  from  the 
16th  to  the  last  day  of  a  month,  both  days  inclusive,  shall,  for 
the  purpose  of  computing  such  interest,  be  reckoned  as  half 
calendar  months  ;  and  .such  interest  shall  begin  on  the  first  day 
of  the  half  calendar  month  next  succeeding  that  in  which  the 
money  is  phu:ed  on  deposit,  and  shall  cease  from  the  last  day  of 
the  half  calendar  mouth  next  preceding  the  withdrawal  of  the 
money  from  deposit :  Provided  that  when  a  sum  of  money  in 
Court  amoimting  to  not  less  than  £500  shall  be  placed  on 
deposit,  pursuant  to  a  request  signed  by  or  on  behalf  of  a  person 
claiming  to  be  interested  therein,  and  shall  remain  on  deposit 
undealt  with  until  the  1st  of  April  or  the  1st  of  October  next 
succeeding  the  day  on  which  it  is  placed  on  deposit,  interest 
shall  begin  on  the  day  inclusive  next  succeeding  such  day  of 
placing  on  deposit. 

83.  Interest  which  has  accrued  for  or  during  the  half  years 
ending  respectively  the  81  st  of  March  and  the  80th  of  September 
in  every  year  on  money  then  on  deposit  shall,  on  or  before  the 
20th  days  of  the  months  respectively  following,  be  placed  by 
the  Paymaster  to  the  ledger  credit  to  which  such  money  shall 
be  standing  on  every  such  half-yearly  day.  And  when  money  on 
deposit  is  withdrawn  from  deposit  except  as  to  money  withdniwn 
during  the  first  15  days  of  the  months  of  April  and  October  re- 
spectively, the  interest  thereon  which  has  accrued  and  has  not 
been  credited  shall,  at  the  time  of  withdrawal,  be  placed  to  the 
ledger  credit  to  which  the  money  is  then  standing. 

Mode  of  cal-  84.  When  money  on  deposit  \o  a  ledger  credit  consists  of 
S^^^?^  *°'  *^™*  which  have  been  placed  on  deposit  at  different  times^  and 
taiiTcases^^  an  Order  is  made  dealing  with  the  money,  and  part  of  such 
on  parts  of  money  has  to  be  withdrawn  from  deposit  for  the  purpose  of 
money  with-  executing  such  Order,  the  part  or  parts  of  the  money  dealt  with 
drawn.  ^^  g^^j^  Order  last  placed  and  remaining  on  deposit  at  the  time 

of  such  withdrawal  shall,  for  the  purpose  of  computing  interest, 
be  treated  as  so  withdrawn,  imless  the  Order  otherwise  directs. 

Placing  of  85.  Unless  otherwise  directed  by  an  Order,  interest  credited 
inter^t  on    pursuant  to  Kule  83  on  money  on  deposit  shall,  when  or  so  soon 


When  in- 
terest is  to 
be  credited. 
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as  it  amounts  to  or  exceeds  £10,  be  placed  on  deposit,  and  for 
the  purpose  of  compnting  interest  upon  it  shall  be  treated  as 
having  been  placed  on  deposit  on  the  last  half-yearly  day  ou 
which  any  such  interest  became  due. 

IX.  EXOHANOB  OB  CONVEBSION  OF  GOVERNMENT  SbOURITIES 
AND  TRANSACnONS  WITH  THE  NATIONAL  DEBT  Ck)M- 
MI88I0NBR8. 

86.  When  Grovemment  securities  in  Court  are  directed  to  be  Bxchsnges 
sold,  such  securities  may  be  realised  by  exchange  in  the  Pay  J>f  securities 
Office  books,  in  the  manner  hereinafter  provided.    And  when  J^Jtu^puf. 
money  in  Court  is  required  to  be  invested   in   Government  chases  aud 
securities,  such  investment  may  be  made  by  exchange  in  like  sales, 
manner. 

87.  For  the  purpose  of  effecting  any  such  exchange,  an  As  to  man- 
account  of  each  description  of  Government  securities  shall  be  "^^^  ^^ 
kept  at  the  Pay  Office,  entitled  "Exchange  Accounts,"  and  ^J^^^gei 
such  accounts  shall  contain  on  the  one  side  thereof  the  amount 

of  securities  received  in  exchange  for  money,  and  the  amount  of 
money  received  in  exchange  for  securities  and  on  the  other  side 
thereof  the  amount  of  money  and  securities  given  in  exchange 
for  such  securities  and  money  respectively.  The  money  value 
of  the  securities  received  or  given  in  exchange  under  this  Rule 
shall  be  determined  by  the  price  of  the  day  following  the  day  on 
which  the  Paymaster  is  required  or  authorised  to  m&ke  the  sale 
or  investment ;  or  if  the  money  invested  consist  of  dividends 
accrued  on  Government  securities  in  Court,  and  previously  to 
the  accruing  thereof,  required  or  authorised  to  be  invested,  the 
price  of  the  day  on  which  such  dividends  shall  be  placed  by 
the  Bank  to  the  Pay  Office  Account ;  or  if  no  price  can  be 
ascertained  for  such  day  th<m  the  price  of  the  next  following 
day  for  which  it  can  be  ascertained.  The  price  herein  mentioned 
shall  be  the  Bank  average  price  of  the  Government  securities 
spearing  in  the  account  transmitted  to  the  Controller  General 
of  the  National  Debt  Office  by  the  Cashiers  of  the  Bank,  a  copy 
whereof  shall  be  sent  daily  by  the  Bank  to  the  Pay  Office. 

88.  Upon  every  such  exchange  a  commission  shall  be  charged  Commission 
of  one  eighth  per  cent,  on  the  amount  of  money  realitted  or  in-  to  be 
vested,  in  lieu  of  any  brokerage  provided  for  by  the  Order  or  charged  on 
usually  charged  upon  the  sale  or  purchase  of  such  securities  ;  J^^  paW  to 
and  unless  the  pa3rment  thereof  is  otherwise  provided  for  by  the  the  Bx- 
Order,  such  commission  shall  be  deducted  from  the  proceeds  of  chequer, 
the  realisation  or  the  amount  to  be  invested  respectively,  or  in 

case  a  specific  amount  of  money  is  to  be  realised,  the  commis- 
sion upon  it  shall  also  be  realised  by  the  exchange  of  an  addi- 
tional amount  of  the  securities  by  which  the  realisation  is  to  be 
effected  ;  and  when  the  payment  of  brokerage  is  otherwise  pro- 
vided for,  the  Paymaster  shall  not  be  required  to  make  any 
such  exchange  imtU  such  commission  has  been  paid  into  the 
Bank  to  the  Pay  Office  Account  Such  commission  when  so 
paid  in  or  realised  and  deducted  as  aforesaid  shall  be  placed  to 
an  account  in  the  Pay  Office  books  for  Commission  on  ex- 
changes ;  and  the  amount  so  placed  shall  from  time  to  time,  as 
the  Treasury  may  direct,  be  transferred  to  the  acooimt  of  Her 
Majesty*B  Exchequer. 

89.  Deals  with  the  periodical  adjustment  of  exchange  account. 
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90.  Adjustment  of  dividends  on  Government  securities  in 
Court. 

91.  Surplus  of  money  on  the  Pay  Office  Aoooont  to  be  trans- 
ferred  to  the  National  Debt  Commissioners. 

93.  Deficiency  of  money  on  the  Pay  Office  Account  to  be 
made  good  by  National  Debt  Commissioners. 

93.  National  Debt  Commissioners  to  give  credit  for  interest 
on  money  on  deposit. 


X.— Calculation  of  Rrarouis,  Eyidbnob  of  Life,  kc. 

Calculations  94.  For  the  purpose  of  ascertaining  the  amounts  of  any 
of  residueB  residue  or  aliquot  part  of  money  or  securities  dealt  with  by  an 
Order,  when  such  amounts  cannot  be  stated  in  the  Payment 
Schedule  and  are  not  directed  to  be  certified,  the  necessary 
calculations  shall  be  made  in  the  Pay  Office  :  Provided  that  the 
Paymaster  may  require  such  calculations  to  be  first  stated  in  a 
certificate  signed  by  the  solicitor  of  the  party  intefested. 


to  be  made 
In  Pay 
Office. 


Evidence  of 
Ufe,  Ac. 


Affidavits  In 
otber 


95.  When  any  person  is  entitled,  under  an  Order,  to  receive 
dividends  or  other  periodical  payments  from  the  Pay  Office,  and 
the  Paymaster  requires  evidence  of  life  or  of  the  fulfilment  of 
any  conditions  affecting  such  payments,  such  evidence  may  be 
furnished  by  a  declaration  signed  by  a  solicitor  acting  on  behalf 
of  Buch  person,  or  by  a  declaration  signed  by  the  person  entitled 
to  the  payment,  and  attested  by  a  justice  of  the  peace,  com- 
missioner to  administer  oaths,  derk  in  holy  orders,  or  notary 
public ;  and  the  Paymaster  shall  act  on  such  evidence  unless  in 
any  case  he  thinks  fit  to  require  such  evidence  to  be  by  affidavit. 
The  Paymaster  may  prescribe,  with  the  approval  of  the  Treasury, 
the  terms  in  which  such  declaration  or  affidavit  shall  be  made, 
and  the  forms  to  be  used  for  that  purpose.  The  provisions  of 
this  Rule  shall  apply  to  Orders  made  before  these  Rules  come 
into  operation,  notwithstanding  anything  as  to  evidence  in  such 
Orders  contained. 

96.  When  in  carrying  into  effect  the  directions  of  an  Order 
evidence  is  required  by  the  Paymaster  for  any  purposes  other 
than  those  included  in  the  immediately  preceding  Rules,  he 
may  receive  and  act  upon  an  affidavit,  or  upon  a  statutory 
declaration  under  the  Act  of  5  &  6  Will  IV.  c.  62,  instead  of 
an  affidavit,  and  every  such  affidavit  or  statutory  declaration 
shall  be  filed  in  the  Central  Office  when  the  Paymaster  shall 
consider  it  necessary. 


Office  copy 
of  Sche- 
dules, &c.» 
to  be  8ent 
to  Audit 
Office. 


XL  CpPiEs  OF  Orders  and  other  Doguvknts  for 
Audit  Office. 

97.  An  office  copy  of  the  Schedules  to  every  Order  in  the 
Chancery  Division  and  in  Lunacy,  and  of  every  Order  in  the 
Queen's  Bench  and  Probate,  Divorce,  and  Admiralty  Divisions, 
to  be  left  with  and  acted  upon  by  the  Paymaster,  shall  be  trans- 
mitted by  the  proper  officer  to  the  Audit  Office  ;  and  in  case  of 
any  amendments  being  made  in  any  such  Schedule  or  Order, 
such  office  copy  shall  be  likewise  amended. 
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08.  An  office  copy  of  every  eertiilcate  or  other  authority  of  a  Offioe  copies 
Master  xA  the  Supreme  Court,  Chief  Clerk,  or  Taxing  officer,  or  of  certi- 
of  a  Master  in  Lnnacy,  which  is  to  be  acted  upon  by  the  Pay-  J^^Jocu- 
master,  or  so  much  thereof  as  may  be  necessary,  and  an  office  ments  to  be 
oa^  of  any  certificate,  affidavit,  or  statutory  dedaration  which  sent, 
may  be  received  in  evidence  by  the  Paymaster,  shall,  when  re- 
quested, be  transmitted  by  the  proper  officer  to  the  Audit  Office. 


XIL   MiSOBLLANBOUS. 

90.  The  Paymaster,  upon  a  request  signed  by  or  on  behalf  of  Paymaster  ' 
a  person  claiming  to  be  interested  in  any  funds  in  Court  stand-  to  give  cert  i- 
ing  to  a  ledger  credit  specified  in  such  request,  may,  in  his  Jjjjjj^ 
discretion,  issue  a  certificate  of  the  amount  and  description  of  Court, 
such  funds,  and  such  certificate  shall  have  reference  to  the 
morning  of  the  day  of  the  date  thereof,  and  shall  not  include 
the  transactions  of  that  day,  and  the  Paymaster  shall  notify  on 
such  certificate  the  dates  of  any  Orders  restraining  the  transfer, 
sale,  delivery  out,  or  payment,  or  other  dealing  with  the  fimds 
in  Court  to  the  ledger  credit  mentioned  in  such  certificate,  and 
whether  such  Orders  affect  principal  or  interest,  and  any  charging 
Oiders,  affecting  such  funds,  of  which  respectively  he  has  received 
notice,  and  the  names  of  the  persons  to  whom  notice  is  to  be 
given,  or  in  whose  favour  such  restraining  or  charging  Orders 
have  been  made.     The  Paymaster  may  re-dale  any  such  certifi- 
cate, provided  that  no  alteration  in  the  amount  or  description  of 
the  funds  has  been  made  since  the  certificate  was  issued.     And 
when  a  cause  or  matter  has  been  inserted  in  the  list  referred  to 
in  Rule  101,  the  fact  shall  be  notified  on  the  certificate  relating 
tberetOb 

100.  Upon  a  request  signed  by  or  on  behalf  of  a  person  Paymaster 
claiming  to  be  interested  in  funds  in  Court,  the  Paymaster  may,  ^^  *""« 
in  his  discretion,  issue  a  transcript  of  the  account  in  his  books  ora<>M>unt8 
of  the  ledger  credit  specified  in  such  request ;  and  if  so  required  and  fomisU 
by  the  person  to  whom  it  is  issued,  such  transcript  shall  be  other  infor- 
authenticated  at  the  Audit  Office.     He  may  also  upon  a  like  nation, 
request  supply  such  other  information  or  issue  such  certificates 
with  respect  to  any  transactions  or  dealings  with  funds   in 
Court  as  may  from  time  to  time  be  required  in  any  particular 

lOL  On  or  before  the  Ist  day  of  March  in  every  third  year  List  of  dor- 
the  Paymaster  shall  prepare,  in  such  form  and  with  such  par-  J*'** '^'^*» 
ticulars  as  the  Treasury  may  from  time' to  time  direct,  a  list  or  *adeuSen- 
statement  of  the  ledger  credits  of  causes  and  matters  in  the  niallvand 
books  of  the  Pay  Office  (other  than  those  referred  to  in  the  next  publlsbed. 
following  Rule)  to  which  there  stood  on  the  Ist  day  of  September 
then  next  preceding  any  securities  or  any  money  not  less  than 
£50,  which  money  or  the  dividends  on  which  securities  have  not 
bebn  dealt  with,  otherwise  than  by  the  continuous  investment 
or  placing  on  deposit  of  dividends,  during  the  15  years  imme- 
diately preceding  the  last-mentioned  date. 

The  said  list  or  statement  shall  be  filed  in  the  Central  Office, 
and  a  copy  thereof  shall  be  inserted  in  the  *'  London  Gazette," 
and  exhibited  in  the  several  Offices  of  the  Court. 

The  Paymaster  shall  not  give  any  information  respecting  any 
funds  in  Court  mentioned  in  such  list  or  statement  except  upon 
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a  request  signed  by  the  person  applying  for  such  information. 
If  such  request  be  made  by  a  solicitor,  such  information  shall 
not  be  given  unless  the  request  states  the  name  of  the  person  on 
whose  behalf  it  is  made,  and  that  such  person  is  in  the  opinion 
of  the  applicant  beneficially  interested  in  such  funds.  If  such 
request  be  made  by  any  person  other  than  a  solicitor,  such 
information  shall  not  be  given  unless  the  applicant  is  able  to 
satisfy  the  Paymaster  that  the  request  is  such  as  may  in  the 
particular  case  be  properly  complied  with. 

102.  The  Paymaster  may  from  time  to  time  carry  over  to  a 
special  ledger  account  for  small  balances  such  ledger  credit 
balances  of  money  and  securities  as  do  not  together  amount  to 
£5,  and  on  which  the  money  or  securities  shall  not  have  been 
dealt  with  during  the  preceding  five  years.  When  an  Order 
dealing  with  funds  carried  over  under  this  Rule  is  to  be  acted 
upon,  the  Paymaster  shall  carry  back  such  funds  and  any  divi- 
dends accrued  thereon  to  the  ledger  credit  from  which  they 
were  so  carried  over,  and  shall  deal  therewith  as  directed  by 
such  Order. 

Titles  of  103.  The  length  of  the  title  of  any  ledger  credit  shall  not 

aocountanot  exceed  36  words,  exclusive,  in  the  case  of  a  separate  account  in 
words.  *  cause  or  matter,  of  the  title  of  the  cause  or  matter  in  which 

such  separate  account  is  opened  :  Provided  that  if  a  sufficient 
reason  be  assigned  to  the  satisfaction  of  the  Registrar  or  Master 
of  the  Supreme  Court  for  extending  beyond  36  words  the  title  of 
a  ledger  credit,  such  title  may  be  so  extended  ;  and  the  Registrar 
or  Master  shall  in  such  case  add  to  the  instruction  to  open  such 
credit  the  words  **  notwithstanding  Rule  108;"  and  provided 
that  the  Paymaster  may  extend  the  title  of  a  ledger  credit  if 
in  his  opinion  a  sufficient  reason  be  assigned  for  so  doing.  In  such 
title  four  figures  shall  be  reckoned  as  one  word. 

Outstanding  104.  Unpaid  cheques  signed  by  the  late  Accountant-General, 
cheques  of  or  any  of  his  predecessors,  shall  be  a  sufficient  authority  to  the 
wmntant-  Paymaster  for  making  the  payments  therein  purporting  to  be 
General.        intended  to  be  made. 

Index  of  105.  An  index  shall  be  made  and  kept  in  the  Central  Office 

documents    qJ  ^^y  documents  by  these  Rules  directed  to  be  filed  there. 

Names  and  106.  Upon  the  request  of  any  person,  or  of  a  solicitor  acting 
^!t!iS^  ^^  ^^  behalf  of  any  person,  named  in  an  Order  and  entitled  to  or 
interested  in  funds  iu  Court,  the  Paymaster  shall  record,  in 
such  manner  as  he  shall  consider  convenient  for  reference,  the 
name  and  address  of  such  person,  or  of  the  solicitor  for  the  time 
being  acting  on  his  behalf,  and  also  any  change  of  such  address 
which  may  be  notified  to  him. 


suitors. 


Paymaster's 
directions  to 
be  issued 
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as  Treasury 
may  pre- 
scribe. 

Identifica- 
tion of  per- 
sons to  be 
paid,  &c. 


107.  The  directions  of  the  Paymaster  for  giving  effect  to 
these  Rules  shall  be  prepared  and  issued  in  such  form  and 
manner  as  the  Treasury  may  from  time  to  time  direct,  and  shall 
be  signed  by  such  officers  as  the  Treasury  may  prescribe  or 
approve. 

108.  It  shall  be  the  duty  of  the  Paymaster  to  comply  with 
any  instructions  which  may  be  given  to  him  by  the  Treasury  as 
to  the  means  of  identifying  any  person  to  whom  a  direction  for 
payment  of  money  or  for  delivery  of  securities  out  of  Court  is 
issued,  when  such  identification  may  be  deemed  necessary. 
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109.  WhenevQr  any  ftmoont  or  number  of  stock,  shares,  or  when  stocks 
other  security  in  Ck>urt  (in  this  Rule  referred  to  as  the  original  or  shares  of 
security)  is  converted  into  any  other  stock,  shares,  or  other  ^°"5£ot**" 
security  (in  this  Rule  referred  to  as  the  substituted  security),  securities 
so  that  the  description  thereof  will  differ  from  the  description  are  con- 
given  of  the  original  security  in  the  Order  or  other  authority  verted, 
under  which  the  Paymaster  acts  respecting  the  same,  the  Fay- 
master  shall  write  off  from  the  ledger  credit  to  which  the  same 

may  be  standing  the  original  security  so  converted,  and  shall 
place  to  the  same  ledger  credit  a  proportionate  part  of  the  sub- 
stituted security ;  and  except  in  so  far  as  any  original  security 
may  be  affected  by  any  Order  brought  to  the  Pay  Office  in  due 
time  for  that  purpose,  the  Paymaster  shall,  as  far  as  may  be 
practicable,  give  effect  to  every  part  of  anv  Order  or  other 
authority  under  which  he  has  been  acting  which  shall  refer  to 
any  sndi  original  security  so  converted  as'  aforesaid,  or  the 
.  dividends  thereon,  as  if  it  referred  to  the  substituted  seciurity 
or  the  dividends  thereon,  but  no  payments  of  income  shall  ho 
made  in  pumuanoe  hereof  without  an  Order  in  any  case  where 
the  substituted  secority  is  in  the  natrure  of  a  terminable 
annnity. 

110.  Whenever  any  allotment  letters,  scrip  allotments,  or  ^fhaa  allot- 
other  securities  axe  allotted  or  assigned  in  respect  of  any  sums  ments  of 
of  stock,  or  of  any  shares  or  other  security  in  Court,  such  new  stock 
allotment  letters,  scrip  allotments,  or  other  securities  (excepting  ^  made  by 
such  of  them,  if  any,  as  may  be  affected  by  any  Order  of  which      ""P*'*  ®** 
the  Paymaster  has  notice)  shall  be  sold.     The  money  to  arise 

by  the  said  sale  shall  be  paid  (without  deduction  for  brokerage) 
by  the  broker  to  the  Pay  Office  Account  at  the  Bank  uid 
placed  in  the  books  of  the  Pay  Office  to  the  respective  ledger 
credits  to  which  the  said  stock  or  shares  or  other  security  are 
standing,  in  respect  of  which  such  allotment  letters,  scrip  allot- 
ments, or  other  securities  have  been  allotted  or  assigned. 

HI.  These  Rules  shall  not  apply  in  District  Registries  to  RuIm  not  to 
funds  in  Court  or  hereafter  lodged  in  Court.  apply  to 

District 

The  minutes  of  an  order  provided  for  taxation  of  the  costs  by  Keglstries. ; 
a  District  Registrar,  for  lodgment  in  Court  of  a  fund  then  in  the 
District  Registry,  and  for  payment  of  the  costs  out  of  the  fund 
to  be  lodged  in  Court.  Held  that  the  Court  had  jurisdiction  to 
make  the  order,  and  the  Paymaster  was  bound  to  act  upon  it 
{Re  WU9(m,  Wilton  v.  AUiree,  27  Ch.  D.  242). 

For  Forms  under  these  Rules  see  App.  P.  pott, 

13.  In   the   Queen's   Bench    Division,   unless   the  in  the 
cause  or  matter  is  proceeding  in  a  District  Registry,  Bench' 
and  unless  and  until  any  other  provision  shall  be  Di^won. 
made  by  Parliament  in  that  behalf,  money  paid  into 
Court  diall  be  paid  into  the  Bank  of  England  (Law 
Courts  Branch),  and  the  manner  of  payment  into  and 
out  of  Court,  and  the  manner  in  which  money  in 
Court  shall  be  dealt  with,  shall  be  subject  to  the 
Kegulations   contained   in   Appendix   M,   which   the 
Masters  of  the  Supreme  Court,  or  any  four  of  them. 
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with  the  consent  of  the  Governor  and  Company  of  the 
Bank  of  England,  may  from  time  to  time  modify 
by  way  of  addition  or  substitution ;  Provided  that  if 
any  Act  shall  be  passed  relating  to  funds  in  Court  in 
any  division  of  the  Supreme  Court,  all  money  so  paid 
into  Court  shall  be  subject  to  such  Eules  as  may  be 
made  under  that  Act,  so  far  as  applicable  thereto. 

14.  All  money  standing  in  Court  in  the  Queen's 
Bench  Division  on  the  day  on  which  these  Rules  come 
into  operation  shall  thereupon  be  subject  in  all  respects 
to  the  provisions  of  this  Order. 

Awarded  to       16.  In  any  cause  or  matter  in  the  Queen's  Bench 

**rTOn*o£  ^^  I)i vision  in  which  a  sum  of  money  has  been  awarded  ' 

unsound      to  or  recovered  by  an  infant,  or  person  of  unsound 

™*°^*  mind  not  so  found  by   inquisition,  the  Court  or  a 

Judge  may  at  or  after  the  trial  order  that  the  whole 

or  any  part  of  such  sum   shall  be  paid  into  Court 

to  the  credit  of  an  account  intituled  in  the  cause  or 

matter;   and  any  sum  so  paid  into  Courts  and  any 

dividends  or  interest  thereon,  shall  be  subject  to  such 

orders  as  may  from  time   to   time  be  made  by  the 

Court  or  a  Judge  concerning  the  same,  and  may  either 

be  invested,  or  be  paid  out  of  Court,  or  transferred  to 

such  persons,  to  be  hold  and  applied  upon  and  for 

such  trusts  and  in  such  manner,  as  the  Court  or  Judge 

shall  direct 


Dividends 
thereon. 


Invest* 
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16.  Money  paid  into  Court  or  securities  purchased 
under  the  provisions  of  the  last  preceding  Rule,  and 
the  dividends  or  interest  thereon,  shall  be  sold,  trans- 
ferred, or  paid  out  to  the  party  entitled  thereto,  pur- 
suant to  the  order  of  the  Court  or  a  Judge., 

17.  Cash  under  the  control  of  or  subject  to  the 
order  of  the  Court  may  be  invested  in  Bank  Stock, 
East  India  Stock,  Exchequer  Bills,  and  £2,  10s.  per 
cent  annuities,  and  upon  mortgage  of  freehold  and 
copyhold  estates  respectively  in  England  and  Wales, 
as  well  as  in  Consolidated,  Reduced,  and  New  £3  per 
cent  annuities. 

18.  Every  application  for  the  purpose  of  the  con- 
version of  any  stocks,  funds,  or  securities  into  any 
other  stocks,  funds,  or  securities  authorised  by  the 
last  preceding  Rule,  shall  be  served  upon  the  trustees 
thereof,  if  any,  and  upon  such  other  persons,  if  any,  as 
the  Court  or  Judge  shall  think  fit 
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19.  Subject  to  any  pip  vision  which  may  hereafter  Adminaty 
be  made  for  that  purpose  by  Parliament,  or  under  i^«^<*ar- 
any  Rules  to  be  made  by|  the  authority  of  Parliament, 

all  money  paid  into  Court  in  Admiralty  actions  not 
proceeding  in  a  District  Hegistry  shall  be  paid  to  the 
account  of  'Hhe  Admiralty  Registrar "  at  the  Bank 
of  England  (Law  Courti  Branch),  upon  receivable 
orders  to  be  obtained  in  the  Admiralty  Registry. 

20.  .Money  paid  into  Court  in  an  Admiralty  action  i°  '^- 
shall  not  be  paid  out  of  Ccmrt  except  in  pursuance  of  ActionT 
an  order  of  the  Court  or  a  ^^dge. 

21.  A  solicitor  desiring  to  prevent  the  payment  of  caveat 
m(mey  out  of  Court  in  an  Admiralty  action  shall  file  a  ^J^J®"* 
notice,  and  thereupon  a  caveat  shall  be  entered  in  a 

book  to  be  kept  in  the  Admiralty  Registry,  called  the 
"  Caveat  Payment  Book." 


ORDER  XXIII. 
Replt  and  Subsequent  Pleadings. 

In  Admiralty  actions  the  plaintiff  shall  deliver  his  reply 
within  six  days  (r.  1).  Where  a  oounter-daim  is  pleaded  a 
reply  thereto  shall  be  subject  to  the  Rules  applicable  to  state- 
ments of  defence  {t.  4).  Matters  formerly  idleged  by  way  of 
new  assignment  may  now  be  pleaded  either  by  amendment  of 
the  statement  of  daun  or  by  reply. 

1.  A  plaintiff  shall  deliver  his  reply,  if  any,   in    xxiv,  i. 
Admiralty   actions   within    six    days,   and   in    other  J^^jj®'' 
actions  within  twenty-one  days,  after  the  defence  or 
the  last  of  the  defences  shall  have  been   delivered, 
unless  the  time  shall  be  extended  by  the  Court  or  a 
Judge. 

The  necessity  of  delivering  a  reply  has  been  considerably 
affected  by  Order  XXVII.  18,  which  enacts  that  if  not  delivered, 
all  the  material  statements  of  fact  in  the  pleading;;  last  delivered 
shall  be  deemed  to  be  put  in  issue. 

Plaintiff  is  entitled  to  reply  by  traverse  or  confession  and 
avoidance,  ot  both  combined  {Hall  v.  Eve,  4  Ch.  D.  341.  A).  It 
should  not  set  up  a  fresh  claim  for  damages  ( Williamton  v.  L. 
A  N.  W.  Ry.  Co.,  12  Ch.  D.  787).    And  see  Order  XIX.  16. 

Where  a  plaintiff  is  out  of  time,  and  a  motion  is  made  for 
judgment  on  admissions,  or  to  dismiss  for  want  of  prosecution, 
the  usual  course  is  to  give  the  plaintiff  time  to  t&ke  the  next 
step  on  payment  of  oosto  {EaUm  v.  Storer,  22  Ch.  D.  91.  A). 
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XXIV.  %.        2.  No  pleading  subsequent  to  reply  other  than  a 
Ster'^re^y.  joinder  of  issue  shall  be  pleaded  without  leave  of  the 
Court  or  a  Judge,  and  then  shall  be  pleaded  only  upon 
such  terms  as  the  Court  or  Judge  shall  think  fit. 

3.  Subject  to  the  last  preceding  Rule,  every  plead- 
ing subsequent  to  reply  shall  be  delivered  within  four 
days  after  the  delivery  of  the  previous  pleading,  unless 
the  time  shall  be  extended  by  the  Court  or  a  Judge. 

Reply  to  4.  Where  a  counter-claim  is  pleaded,  a  reply  thereto 

cUUmf^       shall  be  subject  to  the  Rules  applicable  to  statements 
of  defence. 

A  reply  to  a  counter-claim  may  contain  a  claim  for  damages 
arising  out  of  the  same  transaction  as  the  counter-claim, 
though  after  the  issue  of  the  writ  {Toilce  v.  Andrewt,  8  Q.  R  D. 

428). 

6.  As  soon  as  any  party  has  joined  issue  upon  the 
preceding  pleading  of  the  opposite  party  simply  with- 
out adding  any  further  or  other  pleading  thereto,  or 
has  made  default  as  mentioned  in  Order  XXVIL  Rule 
13,  the  pleadings  as  between  such  parties  shall  be 
deemed  to  be  closed. 

XIX.  u.        6.  No  new  assignment  shall  be  necessary  or  used. 

me^t.**"^  But  everything  which  was  formerly  alleged  by  way 

of  new  assignment  may  hereafter  be  introduced  by 

amendment  of  the  statement  of  claim,  or  by  way  of 

reply. 

Under  the  C.  L.  P.  Act,  1852,  s.  87,  it  will  be  found  that  a 
new  assignment  was  a  pleading  in  which  the  plaintiff  stated 
that  he  proceeded  for  causes  of  action  different  from  all  those 
which  the  pleas  professed  to  justify,  or  for  an  excess  over  and 
above  what  all  the  defences  set  up  in  such  pleas  would  justify, 
or  both. 


XXV. 
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ORDER  XXIV. 
Matters  arising  pending  the  Action. 

The  defendant  may  plead  any  ground  of  defence  which  has 
arisen  after  the  delivery  of  his  statement  of  defence,  if  he  do  so 
within  eight  days  after  it  has  arisen,  or  at  any  subsequent  time 
by  leave.  A  similar  provision  has  been  made  for  a  plaintiff 
where  a  defence  to  a  set-off  or  counter-claim  has  arisen  after 
reply. 

1,  Any  ground  of  defence  which  has  arisen  after 
action  brought,  but  before  the  defendant  has  delivered 
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Lis  statement  of  defence,  and  before  the  time  limited 
for  his  doing  so  has  expired,  may  be  raised  by  the  de- 
fendant in  his  statement  of  defence,  either  alone  or 
together  with  other  grounds  of  defence.  And  if,  after 
a  statement  of  defence  has  been  delivered,  any  gronnd 
of  defence  arises  to  any  set-off  or  counter-claim  all^d 
therein  by  the  defendant,  it  may  be  raised  by  the 
plaintiff  in  his  reply,  either  alone  or  together  with  any 
other  ground  of  reply. 

A  counter-daim  ftrisii^  after  action  brought  should  be  so 
stated  in  the  pleadings  (Eu%$  v.  Munmm,  85  L.  T.  585.  A). 

A  reply  to  a  counter-claim  may  contain  a  claim  for  damages 
arising  out  of  the  same  transaction  as  the  counter-claim,  though 
after  the  issue  of  the  writ  (Toke  v.  Ahdrewi,  8  Q.  B.  D.  428). 

2.  Where  any  ground  of  defence  arises  after  the     -jrjr. «. 
defendant  has  delivered  a  statement  of  defence,  or  pleading 
after  the  time  limited  for  his  doing  so  has  expired,  delivered, 
the  defendant  may,  and  where  any  ground  of  defence 

to  any  set-off  or  counter-claim  arises  after  reply,  or 
after  the  time  limited  for  delivering  a  reply  has 
expired,  the  plaintiff  may,  within  eight  days  after 
such  ground  of  defence  has  arisen,  or  at  any  subse- 
quent time  by  leave  of  the  Court  or  a  Judge,  deliver 
a  further  defence  or  further  reply,  as  the  case  may  be, 
setting  forth  the  same. 

3.  Whenever  any  defendant,  in  his  statement  of     ^^«- 
defence,  or  in  any  further  statement  of  defence  as  in  of  plea.  ^^ 
the    last    Rule    mentioned,   alleges    any    ground  of 
defence  which  has  arisen  after  the  commencement  of 

the  action,  the  plaintiff  may  deliver  a  confession  of 
such  defence  (which  confession  may  be  in  the  Form 
No.  5  in  Appendix  B,  with  such  variations  as  cir- 
cumstances may  require),  and  may  thereupon  sign 
judgment  for  his  costs  up  to  the  time  of  the  pleading 
of  such  defence,  unless  the  CJourt  or  a  Judge  shall, 
either  before  or  after  the  delivery  of  such  confession, 
otherwise  order. 

In  an  action  for  rent  and  damafres  for  breach  of  covenant  in 
not  building  a  wall,  and  an  injunction,  the  defendant  paid 
money  into  Court  as  to  the  rent,  pleaded  performance  of  the 
covenant  by  building  the  wall  after  action  brought,  and  paid 
one  pound  into  Court  in  respect  of  the  breach  before  action. 
The  plaintiff  took  the  money  out  of  Court,  confessed  the  defence 
as  to  the  wall,  and  claimed  his  costs  under  this  Rule  ;  held  that 
he  was  not  entitled  to  such  costs,  for  that  the  statement  did  not 
amount  to  a  defence  within  the  meaning  of  the  Rule,  but  that 
he  was  entitled  to  the  costs  of  the  action  under  Order  LXV. 
{CaUMidery.  Hawkmt,  2  a  P.  D.  592). 

Q 
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In  Wood  T.  Goodwin,  W.  X.  1884, 17,  MathewH,  J.,  allowed 
the  plaintiff  to  have  the  costs  of  the  cause  up  to  the  time  of  the 
defendant's  pleading  a  set-off  and  counter-claim  which  arose 
after  action  brought 

Where  a  defendant  is  adjudicated  bankrupt  after  action 
brought  upon  an  act  of  bankruptcy  whidi  occurred  before  action 
brought,  the  plaintiff  may  confess  that  the  property  claimed 
was  m  the  order  and  disposition  of  the  bankrupt  at  the  date  of 
the  act  of  bankruptcy,  and  siffu  judgment  for  his  costs  under 
this  Rule  {Champion  v.  FomUfg,  7  Ch.  D.  87S).  In  Foster  t. 
Gamgee,  1  Q.  B.  D.  666,  the  defendant  pleaded  the  bankruptcy 
of  the  plaintiff ;  it  was  held  that  the  plaintiff  was  entitled  to 
his  costs  under  this  Rule  up  to  the  plea. 

Pleading  matter  after  action  brought  must  be  so  stated  {EUU 
y.  MuTuon,  85  L.  T.  585.  A). 

There  is  no  appeal  without  leave  to  a  Divisional  Court  from 
the  refusal  of  a  Judge  at  Chambers  to  deprive  the  plaintiff  of 
his  costs  under  the  above  Rule  (Porkim  y.  Beretford,  47  L.  T. 
615). 


ORDEE  XXV. 
Prooesdinos  in  Libit  of  Dsmurrsr. 


Points  of 
law,  how 
disposed  of. 


Action 
decided  by. 


This  Order  is  entirely  new.  Rule  5  is  adopted  from  Ch.  Proc. 
Act,  1852,  50. 

1.  TSo  demurrer  shall  be  allowed. 

This  Order,  although  in  form  abolishing  demurrers,  has  merelj 
substituted  other  modes  of  procedure  by  which  the  objects  of  a 
demuner  so  far  as  it  served  a  beneficial  purpose  in  obtaining  a 
speedy  decision  of  the  point  at  issne  can  now  be  attained 
{BurwtaU  v.  Beyfu»,  26  Ch.  D.  85.  A.  For  an  example  see 
Grifiiki  V.  London  ds  SL  £,  Docks,  12  Q.  B.  D.  493). 

2.  Any  party  shall  be  entitled  to  raise  by  his  plead- 
ing any  point  of  law,  and  any  point  so  raised  shall  be 
disposed  of  by  the  Judge  who  tries  the  cause,  at  or 
after  the  trial,  provided  that,  by  consent  of  the  parties, 
or  by  order  of  the  Court  or  a  Judge  on  the  application 
of  either  party,  the  same  may  be  set  down  for  hearing 
and  disposed  of  at  any  time  before  the  trial 

In  Mr.  Justice  Pearson's  Court  the  action  does  not  take  pre- 
cedence over  other  non-witness  actions,  but  must  take  its  place 
in  the^neral  list  (Re  ThomiUy^  58  L.  J.  Ch.  499). 

3.  If,  in  the  opinion  of  the  Court  or  a  Judge,  the 
decision  of  such  point  of  law  substantially  disposes 
of  the  whole  action,  or  of  any  distinct  cause  of  action, 
ground  of  defence,  set-off,  counter-claim,  or  reply 
tnerein,  the  Court  or  Judge  may  thereupon  dismiss 
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the  action  or  make  such  other  order  therein  as  may 
he  just 

4.  The  Court  or  a  Judge  may  order  any  pleading  Frivolous 
to  he  struck  out,  on  the  ground  that  it  discloses  no  p^^^*"^' 
reasonable  cause  of  action  or  answer,  and  in  any  such 
case,  or  in  case  of  the  action  or  defence  being  shown 
by  the  pleadings  to  be  frivolous  or  vexatious,  the 
Court  or  a  Judge  may  order  the  action  to  be  stayed 
or  dismissed,  or  judgment  to  be  entered  acoHxlingly, 
as  may  be  just 

A  return  to  a  writ  of  mftndfttttM  ii  not  a  pleading,  and  there- 
fore cannot  be  stniok  out  under  tbia  Bole  {Reg.  V.  Oheahunt 
Local  Board,  W.  N.  1884,  78). 

The  pleading  will  not  be  struck  out  under  this  Rule  unless  it 
difldofRS  no  reasonable  of  probable  cause  of  action.  The  Rule 
was  framed  to  get  rid  of  frivolous  actions  and  not  to  revive  in 
another  form  t^  defence  b j  demurrer  which  has  been  abolished 
[Battkyany  v.  Walford,  82  W.  R.  879  ;  BuriUdl  v.  Beyfu$,  26 
Ch.  D.  35.  A  ;  Parsons  v.  Burton,  W.  N.  1883,  215). 

An  action  brought  bj  executors  before  they  have  obtained 
probate  may  be  stayed  {Tarn  v.  Com.  Bank  of  Sidnty,  12  Q. 
B.  D.  294). 

To  make  solicitors  or  others,  parties  to  an  action,  without 
seeking  any  relief  against  them  except  payment  of  costs  or 
discoveiy,  ia  tezatious  {Bv/rsUjiU  v,  Beyfui,  26  CL  B.  35.  A). 

6.  Ko  action  or  proceeding  shall  be  open  to  objeo-  DociATAtory 
tion  on  the  ground  that  a  merely  declaratory  judg- ^"^**^*"** 
ment  or  order  is  sought  thereby,  and  the  Court  may 
make  binding  declarations  of  right,  whether  any  con- 
sequential relief  is  or  could  be  claimed  or  not. 

Whefe  the  interest  of  the  parties  to  a  special  case  were  not 
of  such  a  nature  as  to  give  jurisdiction  to  decide  the  questions, 
the  Court  did  not  feel  bound  to  decide  upon  a  fictitious  interest 
created  for  the  exmess  purposo  of  obtaining  a  decision  {Bright 
V.  TyndaU,  4  Ob.  D.  189).  In  which  case  the  earlier  authorities 
as  to  decidiag  future  rights  were  reviewed. 

There  is  an  obvious  objection  tQ  making  a  declaration  as  to 
future  rights,  see  some  observations  of  Turner,  L.J.,  in  Lady 
iMmgdtde  y.  Briggs,  8  De  G.  M.  ft  G.  419.  Bat  it  is  hi  the 
power  of  the  Court  to  do  so  where  the  intereets  of  justice  seem 
to  require  {Bogg  v.  Mid.  Ry.  Oo,,  4  fiq.  814  ;  Greenwood  y. 
Sutherland,  FUieher  y.  Bogers,  and  OaHick  v.  Laweon^  10  Hare 
App^  ziL  to  xv. ;  Jackson  r.  Tumley,  1  Drew.  617). 


ORDER  XXVL 

DiSOONTINUANCa 

The  first  Rule  has  been  slightly  altered,  to  meet  the  case  of 
two  or  more  defendants.  A  plaintiff  who  discontinues  his  action 
may  avoid  judgment  being  entered  against  him  for  the  costs,  by 
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payment  of  them  within  four  days  after  taxation  (r.  8).  The 
Court  may  order  the  stay  of  a  subsequent  action  until  the  costs 
of  the  discontinued  action  have  been  paid  (r.  4). 

1.  The  plaintiff  may,  at  any  time  before  receipt  pf 
the  defendant's  defence,  or  after  the  receipt  thereof, 
before  taking  any  other  proceeding  in  the  action 
(save  any  interlocutory  application),  by  notice  in 
writing,  wholly  discontinue  his  action  against  all  or 
any  of  the  defendants,  or  withdraw  any  part  or  parts 
of  his  alleged  cause  of  complaint,  and  thereupon  he 
shall  pay  such  defendant's  costs  of  the  action,  or,  if 
the  action  be  not  wholly  discontinued,  the  costs 
occasioned  by  the  matter  so  withdrawn.  Such  costs 
shall  be  taxed,  and  such  discontinuance  or  with- 
drawal, as  the  case  may  be,  shall  not  be  a  defence  to 
any  subsequent  action.  Save  as  in  this  Rule  other- 
wise provided,  it  shall  not  be  competent  for  the 
plamtiff  to  withdraw  the  record  or  discontinue  the 
action  without  leave  of  the  Court  or  a  Judge,  but  the 
Court  or  a  Judge  may  before,  or  at,  or  after  the 
hearing  or  trial,  upon  such  terms  as  to  costs,  and  as 
to  any  other  action,  and  otherwise,  as  may  be  just, 
order  the  action  to  be  discontinued,  or  any  part  of  the 
alleged  cause  of  complaint  to  be  struck  out  The 
Court  or  a  Judge  may,  in  like  manner,  and  with  the 
'  like  discretion  as  to  terms,  upon  the  application  of  a 
defendant,  order  the  whole  or  any  pcirt  of  his  alleged 
grounds  of  defence  or  counter-claim  to  be  withdrawn 
or  struck  out,  but  it  shall  not  be  competent  to  a 
defendant  to  withdraw  his  defence,  or  any  part 
thereof,  without  such  leave. 

Where  an  action  is  discontinued,  the  costs  of  all  work  in  pre- 
paring, briefing,  or  otherwise  relating  to  affidavits  or  pleadings, 
reasonably  and  properly  and  not  prematurely  done,  down  to 
any  notice  which  stops  the  ji^ork,  will  be  allowed  {Harrimm  v. 
LeiOner,  16  Ch.  D.  659). 

A  letter  from  plaintiff's  solidtors  to  defendant's  solicitors 
announcing  that  they  are  instructed  to  proceed  no  further,  is 
sufficient  notice  of  discontinuance  (The  Pometxuna,  89  L.  T. 
6i2).  Where  the  finding  of  an  arbitrator  substantially  amotmts 
to  a  verdict  in  favour  of  the  defendant,  he  is  entitled  to  judg- 
ment, and  the  plaintiff  is  not  entitled  to  discontinue  the  action 
{StahUchmidt  v.  Walford,  4  Q.  B.  D.  217.  A).  Nor  is  a  plaintiff 
who  has  obtained  an  interim  injunction  upon  the  usual  under- 
taking as  to  damages,  allowed  to  discontinue  without  paymg  the 
damages  to  which  he  has  rendered  himself  liable  [Newcomen  y. 
CouUvn^  7  Ch.  D.  764).  And  it  would  seem  from  the  practice 
in  patent  cases,  that  where  defendant  is  allowed  to  amend  and 
raise  a  new  case  the  plaintiff  should  be  placed  in  the  same  con- 
dition as  to  discontinuance  as  he  would  have  been  had  the 
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matters  been  pleaded  at  the  proper  time  {Edison  Telephone  Co, 
y.  India  Rubber  Co.,  17  Ch.  D.  187).  And  where  the  plamtifih 
abandoned  their  statement  of  claim,  except  with  regard  to  two 
issues,  it  was  held  that  the  defendants  were  entitled  to  an 
actual,  and  not  to  a  future  and  contingent  discontinuance  of  the 
action,  as  to  all  matters  not  covered  by  those  issues  ( The  Bmma 
saver  Mining  Co,  v.  Oramt,  11  Ch.  D.  980). 

This  Rule  does  not  entitle  the  plaintiff  to  discontinue  the 
action  after  entry  for  trial  although  no  statement  of  defence  has 
been  delivered  {MaUhewt  r.  Antrobtu,  49  L.  J.  Ch.  80). 

Following  the  practice  of  the  C.  L.  P.  Act,  1852,  sea  205, 
Fry,  J.,  has  decided  that  if  one  of  several  defendants  in  eject- 
ment give  notice  confessing  the  plaintiff^s  title,  the  plaintiff  is 
entitled  to  sign  judgment  for  the  costs  occasioned  by  that 
defendant's  defence  only  {Real  d*  Pen.  Advance  Co,  v.  McCarthy^ 
14  Ch.  D.  191).  On  appeal  on  the  construction  of  this  order 
the  Court  had  oonsiden^le  doubts  as  to  its  propriety  under  the 
circumstances  {Ibid,,  18  Ch.  D.  862). 

A  defendant  is  not  bound  by  a  defence  put  in  by  his  solicitor 
fraudulently  and  without  authority,  and  on  discovering  the  fraud 
he  may  be  allowed  to  withdraw  it  ( WiUiamt  v.  Presion,  61  L.  J. 
Ch.  927.  A). 

In  Robinson  v.  Chadwick,  7  Ch.  D.  878,  Bfalins,  V.C,  refused 
to  allow  plaintiff  to  discontinue  his  action  on  the  ground  that 
as  it  was  a  test  action  he  was  not  tiominus  litis.  When  such 
plaintiff  is  unwilling  to  proceed,  it  would  be  better  to  substitute 
one  who  is  vriUing  to  carry  on  the  action,  as  the  result  of  the 
above-mentioned  case  was  that  that  course  had  at  length  to  be 
adopted  {Amos  v.  Chadwick,  9  Ch.  D.  459.  A). 

When  defendant  sets  up  a  coimter-claim  and  plaintiff's  action 
is  discontinued,  the  counter-claim  may  nevertheless  be  proceeded 
with  (Order  XXI.  16). 

Form  of  order  for  leave  to  withdraw  a  defence  to  a  fore- 
closure  action :  "And  the  defendants  by  their  counsel  applying 
to  be  at  liberty  to  withdraw  their  statement  of  defence :  it  is 
ordered  that  the  defendants  be  at  liberty  to  withdraw  their 
statement  of  defence  "  {Smnddl  ▼.  Birm,  SyndiccUe,  W.  N.  1884, 
98). 

2.  When  a  cause  has  been  entered  for  trial,  it  may  xxiii.  2. 
be  withdrawn  by  either  plaintiff  or  defendant,  upon  ^*^awut 
producing  to  the  proper  officer  a  consent  in  writing, 

signed  by  the  parties. 

3.  Any  defendant  may  enter  judgment  for  the  costs  xxiii.  sa 
of  ike  action,  if  it  is  whoDy  discontinued  against  him,  ^^^* 

or  for  the  costs  occasioned  by  the  matter  withdrawn, 
if  the  action  be  not  wholly  discontinued,  in  case  such 
respective  costs  are  not  paid  within  four  days  after 
taxation. 

4.  If  any  subsequent  action  shall  be  brought  before  stsy  of 
payment  of  the  costs  of  a  discontinued  action,  for  the  1"  a^.**®**^ 
same,  or  substantially  the  same,  cause  of  action,  the 

Ck)urt  or  a  Judge  may,  if  they  or  he  think  fit,  order  a 
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stay  of  such  subsequent  action,  until  such  costs  shall 
have  been  paid. 

This  is  analogous  to  the  established  mie  that  where  a  plaintiif 
having  failed  in  an  action  commences  a  second  action  for  the 
same  matter,  the  second  action  must  be  stajed  until  the  costs 
of  the  first  action  have  been  paid  {Randle  v.  Payne,  28  Ch.  D. 
288.  A. ;  MarUn  v.  EoH  Beawhamp,  25  Gh.  D.  12.  A). 
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Dbpault  of  Plkadino. 

A  claim  for  double  value  in  respect  of  the  premises  has  been 
included  in  the  indorsements  to  which  Rule  8  applies.  The 
ninth  Rule  provides  for  the  entiy  of  judgment  where  part  of  a 
claim  is  unanswered,  saving  that  execution  may  be  sta^^  where 
there  is  a  counter-claim  to  be  tried.  Rule  18  makes  a  most 
important  alteration  :  where  a  reply  or  subsequent  pleading  is 
not  delivered  within  the  proper  time  the  pleadings  are  deemed 
to  be  closed,  and  the  material  facts  in  the  last  pleading  delivered 
to  be  denied  and  put  in  issue. 

1.  If  the  plaintiff,  being  bound  to  deliver  a  state- 
ment of  claim,  does  not  deliver  the  same  within  the 
time  allowed  for  that  purpose,  the  defendant  may,  at 
the  expiration  of  that  time,  apply  to  the  Court  oi  a 
Judge  to  dismiss  the  action  with  costs,  for  want  of 
prosecution;  and  on  the  hearing  of  such  application 
the  Court  or  Judge  may,  if  no  statement  of  claim 
shall  have  been  delivered,  order  the  action  to  be  dis- 
missed accordingly,  or  may  make  such  other  order  on 
such  terms  as  the  Court  or  Judge  shall  think  just 

On  the  hearing  of  such  motion  the  Court  will  usually  grant 
extension  of  time  on  payment  of  the  costs  (ffigginbcUom  ▼. 
Ayndey,  8  Ch.  D.  288). 

When  the  plaintiff  has  become  bankrupt,  notice  of  the  motion 
should  be  served  upon  the  trustee  ( Wright  v.  The  Swindon,  dtc, 
Ry.  Co.,  4  Ch.  D.  164). 

Where  an  action  has  been  dismissed  for  want  of  prosecution 
it  is  n6  bar  to  a  fresh  action  in  the  same  matter  {Orrdl  Colliery 
Co.,  12  Ch.  D.  681). 

2.  If  the  plaintiff's  claim  be  only  for  a  debt  or 
liquidated  demand,  and  the  defendant  does  not,  within 
the  time  allowed  for  that  purpose,  deliver  a  defence, 
the  plaintiff  may,  at  the  expiration  of  such  time,  enter 
final  judgment  for  the  amount  claimed,  with  costs. 

If  in  an  action  on  a  replevin  bond  the  plaintiff,  instead  of 
claiming  damages,  tslaims  the  amount  for  which  the  bond  is 
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giveii,  and  beoomee  entitled  to  judgment  by  default,  his  proper 
conne  ii  to  enter  final  judgment  under  thia  Rule,  and  not  inter- 
loeutoiy  judgment  under  Rule  4  {Dix  ▼.  Oroom,   5  Ex.  D.  91). 

The  practioe  in  Admiral^  is  not  governed  bj  this  Rule  {The 
J^faetona,  2  P.  D.  9). 

3.  When  in  any  such  action  as  in  the  last  preced-   xx/jr.  8. 
ing  Bule  mentioned  there  are  seveial  defendants,  ii^^^^^ 
one  of  them  make  default  as  mentioned  in  the  last  J^T^^^i^ 
preceding  Rule,  the  plaintiff  may  enter  final  judgment 
against  the  defendant  so  making  default,  and  issue 
execution  upon  such  judgment  without  prejudice  to 

his  right  to  proceed  with  ms  action  against  the  other 
defendante. 

4.  If  the  plaintifiTs  claim  be  for  detention  of  goods   xx/x.  4, 
and  pecuniary  damiages,  or  either  of  them,  and  the  ^^  ^jdm. 
defendant  or  all  the  defendants,  if  more  than   one, 

make  default  as  mentioned  in  Rule  2,  the  plaintiff 
may  enter  an  interlocutory  judgment  against  the 
defendant  or  defendants,  and  a  writ  of  inquiry  shall 
issue  to  assess  the  value  of  the  goods,  and  the 
damages,  or  the  damages  only,  as  the  case  may  be. 
But  the  Court  or  a  Judge  may  order  that,  instead  of 
a  writ  of  inquiry,  the  Talae  and  amount  of  damages,  or 
either  of  them,  shall  be  ascertained  in  any  way  which 
the  Court  or  Judge  may  direct 

6.  When  in  any  such  action  as  in  Bule  4  mentioned   xxix,  5. 
there  are  seyeral  defendants,  if  one  or  more  of  them  ^^j^^^f 
make  default  as  mentioned  in  Rule  2,  the  plaintiff  may  seyenti 
enter  an  interlocutory  judgment  against  the  defendant  ^®'«'**^*"*^ 
or  defendants  so  making  default,  and  proceed  with 
his  action  against  the  others.     And  in  such  case  the 
value  and  amount  of  damages  against  the  defendant 
making  default  shall  be  assessed  at  the  same  time  with 
the  trial  of  the  action  or  issues  therein  against  the 
other  defendants,  unless  the  Court  or  a  Judge  shall 
otherwise  direct. 

6.  If  the  plaintiff's  claim  be  for  a  debt  or  liquidated   xxix.  6. 
demand,  and  also  for  detention  of  goods  and  pecuniary  SJ^tand' 
damages,  or  pecuniary  damages  only,  and  any  defen-  damngeg. . 
dant  make  default  as    mentioned    in    Rule   2,   the 
plaintiff  may  enter  final  judgment  for  the  debt  or 
liquidated  demand,  and  also  enter  interlocutory  judg- 
ment for  the  value  of  the  goods  and  the  damages,  or 
the  damages  only,  as  the  case  may  be,  and  proceed  as 
mentioned  in  Rules  4  and  5. 
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XXIX,  8. 
Recover; 
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Judgment 
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XXIX.  1.        7.  In  an  action  for  the  recovery  of  land,  if  the 

RewTery  of  (Jefendant  makes  default  as  mentioned  in  Rule  2,  the 

plaintiff  may  enter  a  judgment  that  the  person  whose 

title  is  asserted  in  the  writ  of  summons  shall  recover 

possession  of  the  land,  with  his  costs.     , 

*^'  8.  Where  the  plaintiff  has  indorsed  a  claim  for 
[J^  mesne  profits,  arrears  of  rent,  or  double  value  in 
respect  of  the  premises  claimed,  or  any  part  of  them, 
or  damages  for  breach  of  contract  upon  a  writ  for 
the  recovery  of  land,  if  the  defendant  makes  default  as 
mentioned  in  Rule  2,  or  if  there  be  more  than  one 
defendant,  some  or  one  of  the  defendants  make  such 
default,  the  plaintiff  may  enter  judgment  against  the 
defaulting  defendant  or  defendants  and  proceed  as 
mentioned  in  Rules  4  and  5. 

If  the  plaintiff's  claim  be  for  a  debt  or  liquidated 
demand,  the  detention  of  goods  and  pecuniary  damages, 
or  for  any  of  such  matters,  or  for  the  recovery  of  land, 
and  the  defendant  delivers  a  defence,  which  purports 
to  offer  an  answer  to  part  only  of  the  plaintiff's  alleged 
cause  of  action,  the  plaintiff  may  by  leave  of  the  Court 
or  a  Judge  enter  judgment,  final  or  interlocutory,  as 
the  case  may  be,  for  the  part  unanswered ;  provided 
that  the  unanswered  part  consists  of  a  separate  cause 
of  action,  or  is  severable  from  the  rest,  as  in  the  case 
of  part  of  a  debt  or  liquidated  demand  :  provided  also 
that,  where  there  is  a  counter-claim,  execution  on  any 
such  judgment  as  above  mentioned  in  respect  of  the 
plaintiff's  claim  shall  not  issue  without  leave  of  the 
Court  or  a  Judge. 

10.  In  Probate  actions,  if  any  defendant  make 
default  in  filing  and  delivering  a  defence,  the  action 
may  proceed,  notwithstanding  such  default. 

11.  In  all  other  actions  than  those  in  the  preceding 
Rules  of  this  Order  mentioned,  if  the  defendant  makes 
default  in  delivering  a  defence,  the  plaintiff  may  set 
down  the  action  on  motion  for  judgment,  and  such 
judgment  shall  be  given  as  upon  the  statement  of  claim 
the  Court  or  a  Juc^e  shall  consider  the  plaintiff  to  be 
entitled  to. 


Execution 
stayed 
where 
counter- 
claim. 


XXIX.  9. 
Probate 
Actions. 


XXIX.  10. 
In  other 
Actions. 
Motion  for 
judgment. 


Where  the  mortgagor,  defendant  in  a  foreclosure  action,  had 
not  appeared,  the  usual  order  for  foredoeure  was  made  against 
him  {Patey  v.  Flint,  48  L.  J.  Ch.  696). 

In  Hunter  v.  Myatt,  W.  N.  1884,  236,  a  foreclosure  action  bj 
a  first  mortgagee  against  the  mortgagor  and  a  second  mortgagee, 
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where  the  mortgagor  did  not  appear,  and  the  second  mortgagee 
failed  to  deliver  a  defence,  Pearson,  J.,  made  the  followmg 
Order  :  The  mortoigor  within  one  month  after  the  date  of  the 
judgment  to  pay  uie  sum  daimed  to  the  plaintiff ;  then  that  an 
acoomit  should  be  taken  of  what  was  due  to  the  plaintiff  under 
and  by  virtue  of  his  mortgage,  and  for  the  taxed  costs  of  the 
action,  and  in  taking  the  account  regard  was  to  be  had  to  the 
amount  (if  any)  which  the  plaintiff  might  have  received  under 
the  previous  direction  for  payment.  Then  followed  the  ordinary 
provisions  for  redemption  and  foreclosure,  giving  the  second 
mortgagee  six  months  for  redemption,  and  a  further  period  of 
one  month  to  the  mortgagor. 

In  Smith  V.  Olding,  25  Gh.  D.  462,  Pearson,  J.,  on  motion  for 
judgment,  allowed  only  one  period  of  six  months  for  redemption 
to  two  defendants,  mortgagor  and  second  mortgagee  {PlcUt 
V.  Mendel,  27  Ch.  D.  246).  A  period  of  nine  months  was 
aUowed  where  there  were  two  sets  of  incumbrancers  subsequent 
to  the  mortgagee  foreclosing  {Leicis  v.  Aherdare  Qo,^  50  L.  T.  451). 

For  an  order  absolute  for  foreclosure  see  WUverhampUm 
Banking  Co,  v.  Qwrge  (Order  XVL  16). 

A  defence  put  in  after  the  proper  time  cannot  be  treated  as  a 
nullity  {QiU  v.  Woodfin ;  Qibbingt  v.  Str<mg,  Order  XXL  7.  anU), 

A  plaintiff  is  not  entitled  to  have  money,  admitted  by  the 
defence  to  be  due,  paid  into  Court  unless  the  counter-claim  be 
frivolous  and  unsubstantial  (Mersey  Steam  Co,  v.  SkvUUworth, 
11  CJ.  R  D.  532.  A). 

Costs  of  an  affidavit  in  support  where  defendant  had  put  in 
no  defence  were  disallowed  (Panned  Building  Sac,  v.  Gillespie, 
W.  N.  1882,  4). 

As  to  deliveiy  of  pleadings  to  a  defendant  who  has  not  ap- 
peared see  Order  XXX.  10,  ante, 

12.  Where,  in  any  such  action  as  montioned  in  the   xxix.  ii. 
last  preceding  Rule,  there  are  several  defendants,  then,  JSo*o?*^^ 
if  one  of  such  defendants  make  such  default  as  afore-  5JJ®'^   ^ 
said,  the  plaintiff  may  either  (if  the  cause  of  action  is 
severable)  set  down  the  action  at  once  on  motion  for 
judgment  against  the  defendant  so  making  default,  or 

may  set  it  down  against  him  at  the  time  when  it  is 
entered  for  trial  or  set  down  on  motion  for  judgment 
against  the  other  defendants. 

13.  If  the  plaintiff  does  not  deliver  a  reply,  or  any  ^^^^'.  ^^' 
party  does  not  deliver  any  subsequent  pleading  within  pi^Si^. 
the  period  allowed  for  that   purpose,  the   pleadings 

shall  be  deemed  to  be  closed  at  the  expiration  of  that 
period,  and  all  the  material  statements  of  fact  in  the 
pleading  last  delivered  shall  be  deemed  to  have  been 
denied  and  put  in  issue. 

The  pleadings  may  also  be  closed  by  joinder  of  issue  (Order 
XXIIL6). 

14.  In  any  case  in  which  issues  arise  in  an  action  xxjx.  is. 
other  than  between  plaintiff  and  defendant,  if  any  twA^iiir^. 
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XXIX.  14. 
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party  to  any  such  issue  makes  default  in  delivering 
any  pleading,  the  opposite  party  may  apply  to  the 
Court  or  a  Judge  for  such  judgment,  if  any,  as  upon 
the  pleadings  he  may  appear  to  he  entitled  to.  And 
the  Court  or  Judge  may  order  judgment  to  he  entered 
accordingly,  or  may  make  such  other  order  as  may  be 
necessary  to  do  complete  justice  between  the  parties. 

16.  Any  judgment  by  default,  whether  under  this 
Order  or  under  any  other  of  these  Rules,  may  be  set 
aside  by  the  Court  or  a  Judge,  upon  such  terms  as 
to  costs  or  otherwise  as  such  Court  or  Judge  may 
think  fit 

A  winding-up  order  may  be  discharged  on  payment  of  plain- 
tifTs  debt,  if  no  other  creditor  appear  {Rt  Aston  Hall  Co.,  45  L. 
T.  677). 

There  are  two  modes  by  which  a  stranger  to  an  action  who  is 
injuriously  affected  may  apply  to  set  a  judgment  aside  :  he  may 
obtain  the  defendant's  leave  to  use  the  defendant's  name,  or  if 
he  be  not  entitled  to  do  so,  may  take  out  a  summons  in  his  own 
name,  to  be  served  on  both  the  defendant  and  the  plaintiff, 
asking  leave  to  have  the  judgment  set  aside  and  to  be  at  liberty 
to  defend  the  action  upon  terms  {Jacques  v.  Harrison,  12  Q.  B.  D. 
167.  A). 


ORDER  XXVIir 
Amendment. 


ludorse* 
tn  enter 
pleadings. 


Rule  1  allows  a  party  to  amoad  his  indorsement  or  pleadisg 
by  leave.  The  power  to  strike  out  scandalous  and  embarrassing 
matter  has  been  separated  from  it,  and  now  forms  Rule  27  of 
Order  XIX.  Rule  5  enables  a  party  to  plead  to  an  amended 
pleading  without  any  order  for  the  purpose.  Order  XLIa.  as 
to  amending  clerical  mistakes  in  judgments,  &a,  has  been  incor- 
porated in  this  Order  (r.  11)  as  well  as  Order  LIX.  2,  which 
allows  the  Court  to  amend  at  any  time  any  defect  in  any  pro- 
ceedings (r.  12).  Costs  of  amendment  under  Rules  2  and  3  shall 
be  borne  by  the  party  making  the  same  unless  the  Judge  other- 
wise order  ^r.  18). 

1.  The  Court  or  a  Judge  may,  at  any  stage  of  the 
proceedings,  allow  either  party  to  alter  or  amend  his 
indorsement  or  pleadings,  in  such  manner  and  on  such 
terms  as  may  be  just,  and  all  such  amendments  shall 
be  made  as  may  be  necessary  for  the  purpose  of 
determining  the  real  questions  in  controversy  between 
the  parties. 

The  order  for  amendment  need  not  be  drawn  up  unless  directed 
(Oi'der  LII.  14). 
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In  CoOate  y.  Ooode,  7  Cb.  D.  842,  Fry,  J.,  refased  to  allow 
an  amendment  npon  a  state  of  facts  first  appearing  at  the  trial, 
for  the  mere  purpose  of  enabling  the  defendant  to  raise  a  purely 
technical  objection  to  the  plaintiff's  title  to  sue. 

As  to  setting  up  a  new  case  see  CargiU  v.  Bower,  4  Ch.  D. 
78  ;  Ibid.  (Na  2)  10  Ch.  D.  502 ;  Budding  v.  Murdock,  1  Ch. 
D.  42,  on  which  see  some  observations  of  Jessel,  M.R.,  in  EeSt, 
NattUre  Co.,  12  Ch.  D.  92.  A  ;  King  v.  Corke,  1  Ch.  D.  67. 

An  amendment  will  not  be  allowed  for  the  sole  purpose  of 
determining  how  the  costs  of  the  action  should  be  awarded 
{Wdher  v.  Wedgewood,  W.  N.  1888,  8) ;  and  the  effect  of  which 
would  be  to  chimge  the  whole  nature  of  the  action  {BUnkkom  v. 
Pmrote,  29  W.  R.  288  ;  Newby  v.  Sharw,  8  Ch.  D.  89.  A  ;  da/rke 
▼.  Torhe,  31  W.  R  62  ;  Ixwrd  v.  Br%gg$,  16  Ch.  D.  440,  664). 
On  the  hearing  of  the  appeal  in  this  latter  case  the  Court  of 
Appeal  differed  from  Fry,  J.,  as  to  one  of  the  desired  amend- 
ments being  such  as  to  alter  the  nature  of  the  case  or  prejudice 
the  plaintiff  (19  Ch.  D.  22). 

Refusal  of  aa  application  for  leave  to  amend  should  not  be 
included  in  the  judgment  {Laird  v.  Briggs,  16  Ch.  D.  664.  A). 
On  an  appeal  from  the  judgment  the  Court  of  Appeal  has  power 
if  it  thinks  fit  to  give  leave  to  amend  (Ibid.) 

2.  The  plaintiff  may,  without  any  leave,  amend  his  ^^^^'  *• 
statement  of  claim,  whether  indorsed  on  the  writ  or  uave^i^ 
not>  once  at  any  time  before  the  expiration  of  the  p^"***- 
time  limited  for  reply  and  before  replying,  or,  where 

no  defence  is  delivered,  at  any  time  before  the  expira- 
tion of  four  weeks  from  the  appearance  of  the  defen- 
dant who  shall  have  last  appeared. 

Plaintiff  may  alter,  modify,  or  extend  bis  statement  of 
claim  without  any  amendment  in  the  indorsement  of  the  writ 
(Order  XX  4). 

An  amendment  will  generally  be  allowed  on  terms  when  no 
injury  will  be  caused  save  such  as  the  other  side  can  be  com- 
penai^ted  for  by  costs  {CUirafede  v.  Comuurcial  Unum^  82  W.  R. 
262.  A). 

3.  A  defendant  who  has  set  up  any  counter-claim  J^^JP-  f 
or  set-off  may,  without  any  leave,  amend  such  counter-  a/t,  when. 
claim  or  set-off  at  any  time  before  the  expiration  of 

the  time  allowed  him  for  answering  the  reply,  and 
before  such  answer,  or  in  case  there  be  no  reply, 
then  at  any  time  before  the  expiration  of  twenty-eight 
days  from  defence. 

4.  Where  any   party  has  amended   his    pleading  xxvila. 
under   either  of  the   last  two  preceding  Eules,  the  SheS**''^' 
opposite  party  may,  within  eight  days  after  the  deli- 
very to  lum  of  the  amended  pleading,  apply  to  the 

Court  or  a  Judge  to  disallow  the  amendment,  or  any 
part  thereof,  and  the  Court  or  Judge  may,  if  satisfied 
that  the  justice  of  the  case  requires  it,  disallow  the 
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same,  or  allow  it  subject  to  such  terms  as  to  costs  or 
otherwise  as  may  be  just. 

By  opposite  5,  Where  any  party  has  amended  his  pleading  under 
Rules  2  or  3,  the  opposite  party  shall  plead  to  the 
amended  pleading,  or  amend  his  pleading,  within  the 
time  he  then  has  to  plead,  or  within  eight  days  from 
the  delivery  of  the  amendment,  whichever  shall  last 
expire ;  and  in  case  the  opposite  party  has  pleaded 
before  the.  delivery  of  the  amendment,  and  does  not 
plead  again  or  amend  within  the  time  above  men- 
tioned, he  shall  be  deemed  to  rely  on  his  original 
pleading  in  answer  to  such  amendment. 

xxrii.  6.        6.  In  all  cases  not  provided  for  by  the  preceding 

forSwve^to  R^les  of  this  Order,  application  for  leave  to  amend 

other  case«.  may  be  made  by  either  party  to  the  Court  or  a  Judge, 

or  to  the  Judge  at  the  trial  of  the  action,  and  such 

amendment  may  be  allowed  upon  such  terms  as  to 

costs  or  otherwise  as  may  be  just. 

Leave  will  be  given  to  amend  unless  it  will  work  some 
injustice  to  the  other  side  (TUdesley  v.  Harper,  10  Gh.  D.  393. 

A). 

XXVII.  7.  7.  If  a  party  who  has  obtained  an  order  for  leave 
wmen?  ***  ^^  amend  does  not  amend  accordingly  within  the 
withiutime.  time  limited  for  that  purpose  by  the  order,  or  if  no 
time  is  thereby  limited,  then,  within  fourteen  days 
from  the  date  of  the  order,  such  order  to  amend  shall, 
on  the  expiration  of  such  limited  time  as  aforesaid, 
or  of  such  fourteen  days,  as  the  case  may  be,  become 
ipso  facto  void,  unless  the  time  is  extended  by  the 
Court  or  a  Judge. 

8.  An  indorsement  or  pleading  may  be  amended 
by  written  alterations  in  the  copy  which  has  been 
delivered,  and  by  additions  on  paper  to  be  interleaved 
therewith  if  necessary,  unless  the  amendments  re- 
quire the  insertion  of  more  than  1 44  words  in  any 
one  place,  or  are  so  numerous  or  of  such  a  nature 
that  the  making  them  in  writing  would  render  the 
document  difficult  or  inconvenient  to  read,  in  either 
of  which  cases  the  amendment  must  be  made  by 
delivering  a  print  of  the  document  as  amended. 

xxrii.9.  9.  Whenever    any    indorsement    or    pleading     is 

maricedon  ^°^^^^®^»  ^^^  Same,  when  amended,  shall  be  marked 

the  plead-  with  the  date  of  the  order,  if  any,  under  which  the 

^^'  same  is  so  amended,  and  of  the  day  on  which  such 
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amendment  is  made,  in  manner  following — viz. : 
"  Amended  day  of  pursuant 

"to  order  of  dated  the  of 

10.  Whenever    any  indorsement    or    pleading    is  xxrii.  lo. 
amended,  such  amended  document  shall  be  delivered  ]^^ded^ 
to  the  opposite  party  within  the  time  allowed  forpi«*di^- 
amending  the  same. 

11.  Clerical  mistakes  in  judgments  or  orders,  or     xLiti. 
errors   arising  therein   from    any   accidental  slip    or^rof^n 
omission,  may  at  any  time  be  corrected  by  the  Court  ^<i^:n»ant«, 
or  a  Judge  on  motion  or  summons  without  an  appeal 

An  omission  to  ask  for  the  costs  of  an  adjourned  motion  was 
rectified  by  Fry,  J.,  under  this  Rule  {Fritz  v.  ffohton,  14  Oh.  D. 
543).  In  Re  Savage,  15  Oh.  D.  557,  a  vesting  order  was  amended 
where  the  parties  were  joined  as  oo-petitioners  without  their 
authority,  by  striking  out  the  names  of  such  co-petitioners; 
where  by  mistake  it  was  alleged  that  a  trustee  had  died  intestate 
[Re  ainUm,  W.  N.  1882, 176).  In  PUlinff'i  TnuU,  26  Oh.  D.  483, 
Pearson,  J.,  refused  to  alter  a  vesting  order  made  by  Fry,  J., 
before  the  Oonv.  Act,  1881,  but  made  a  new  order  to  carry  out 
Fry,  J.*8,  intention,  in  conformity  with  that  Act. 

In  EekereUy  v.  BekenUy,  W.  N.  1884,  183,  Pearson,  J.,  rec- 
tified by  supplemental  order  an  error  in  the  original  order  which 
had  arisen  through  a  mistake  in  the  Ohief  01erk*s  certificate. 

Where  an  order  is  made  subject  to  an  affidavit  of  service  it 
ought  to  bear  date  on  the  day  the  affidavit  ii  filed  (Ashley  v. 
Tayhr,  10  Oh.  D.  778). 

12.  The  Court  or  a  Judge  may  at  any  time,  and  on     ux.  2. 
such  terms  as  to  costs  or  otherwise  as  the  Court  or  ^  «^*pK>- 
Judge  may  think  just,  amend  any  defect  or  error  in  oeedings. 
any  proceedings,  and  all  necessary  amendments  shall 

be  made  for  the  purpose  of  determining  the  real  ques- 
tion or  issue  raised  by  or  depending  on  the  proceed- 
ings. 

In  WinHey  ▼.  WinkUyy  29  W.  R  628,  an  action  for  partition 
and  sale,  after  the  order  for  sale  had  been  made  by  consent  of  all 
parties,  it  was  allowed  to  amend  the  statement  of  claim  so  as  to 
include  property  omitted  by  mistake  from  it,  and  to  alter  the 
date  of  the  order  so  as  to  refer  to  the  amended  statement  of 
ftlainii 

13.  The  costs  of  and  occasioned  by  any  amendment  Coets, 
made  pursuant  to  Rules  2  and  3  of  this  Order  shall 

be  borne  by  the  party  making  the  same,  unless  the 
Court  or  a  Judge  shall  otherwise  order. 

Where  defendant  moved  more  than  eight  days  after  the    . 
amended  statement  of  claim  had  been  delivered  to  have  his 
costs,  on  the  ground  that  it  set  up  a  wholly  new  claim,  it  was 
held  too  late  (Bourne  v.  C<mUer,  53  L.  J.  Oh.  699). 
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KSLEABES  IK   ADMIRiiLTT  ACTIONS. 

?Foperty,         1^  Property  arrested  by  warrant  shall  only  be  re- 
laued.         leased  under  the  authority  of  an   instrument  issued 
from  the  Registry,  to  be  called  a  release. 

Withdrawal      2.  A  Solicitor,"  at  whose  instance  any  property  has 
warran     ^^^^^  arrested,  may,  before  an  appearance  has   been 
entered^  obtain  the  release  thereof  by  filing  a  notice 
that  he  withdraws  the  warrant. 


By  payment 
of  amount. 


Cargo  ar- 
icstod  for 
freight. 


Ill  action  of 
fifilvage. 


Where 
i?[kveat 
Gtitered. 


3.  A  solicitor  may  obtain  the  release  of  any  pro- 
perty by  paying  into  the  Registry  the  sum  in  respect 
of  which  the  action  has  been  commenced. 

4.  Cargo,  arrested  for  freight  only,  may  be  released 
by  filing  an  affidavit  as  to  the  value  of  the  freight,  and 
by  paying  the  amount  of  the  freight  into  the  Registry, 
or  by  satisfying  the  Judge  that  it  has  already  been 
paid. 

5.  In  an  action  of  salvage,  the  value  of  the  property 
under  arrest  shall  be  agreed,  or  an  affidavit  of  value 
filed,  before  the  property  is  released,  unless  the  Court 
or  a  Judge  shall  otherwise  order. 

6.  A  solicitor,  who  shall  have  filed  a  bail  bond  in 
the  sum  in  respect  of  which  the  action  has  been  com- 
menced, or  paid  such  sum  into  the  Registry,  and,  if 
the  action  be  one  of  salvage,  shall  have  also  filed  an 
affidavit  as  to  the  value  of  the  property  arrested,  shall 
be  entitled  to  a  release  for  the  same,  unless  there  be  a 
caveat  against  the  release  thereof  outstanding  in  the 
"  Caveat  Release  IJook." 

To  be  left  in  7.  The  release,  when  obtained,  shall  be  left  with  a 
iiegiatry.  notice  in  the  Registry  by  the  solicitor  taking  out  the 
same,  who  shall  also  at  the  same  time  pay  all  costs, 
charges,  and  expenses  attending  the  care  and  custody 
of  the  property  whilst  under  arrest ;  and  the  property 
shall  thereupon  be  released. 

8.  A  solicitor  in  an  action,  desiring  to  prevent  the 
release  of  any  property  under  arrest,  shall  file  in  the 
Registry  a  notice,  and  thereupon  a  caveat  against  the 
release  of  the  property  shall  be  entered  in  a  book  to  be 
kept  in  the  Principal  Registry,  called  the  "Caveat 
Release  Book." 


Caveat,  how 
entered. 
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9.  Where  an    action  is  proceeding  in  a  District  in  ntctriot 
Re^ry,  the  District  Registrar  shall^  before  author-  K«8****y- 
ising  a  release,  ascertain  by  telegraph,  or  otherwise, 

from  the  Principal  Registry  whether  or  not  any  caveat 
has  been  entered  there. 

10.  A  party,  delaying  the  release  of  any  property  by  improper 
the  entry  of  a  caveat,  shall  be  liable  to  be  condemned  ^J2t^'  * 
in  costs  and  damages,  unless  he  sh&ll  show  to   the 
satisfaction  of  the  Court  or  a  Judge  good  and  sufficient 
reason  for  having  so  done. 

IL  A  party^  desiring  to  prevent  the  arrest  of  any  caTMt 
property,   may  cause  a    caveat  against  the  issue  of  JgJ^ 
a  warrant  for  the  arrest  thereof  to  be  entered  in  the 
Principal  Registry. 

12.  For  the  purpose  in  the  last  preceding  Rule  undertak- 
mentioned,  the  party  shall  cause  to  be  filed  in  the  ^^^^^ 
R^istry  a  notice,  signed  by  himself  or  his  solicitor, 
undertc^ing  to  enter  an  appearance  in  any  action  that 

may  be  commenced  against  the  said  property,  and  to 
give  bail  in  such  action  in  a  sum  not  exceeding  an 
amount  to  be  stated  in  the  notice,  or  pay  such  sum 
into  the  Registry ;  and  a  caveat  against  the  issue  of  a 
warrant  for  the  arrest  of  the  property  shall  thereupon 
be  entered  in  a  book  to  be  kept  in  the  Registry,  called 
the  **  Caveat  Warrant  Book." 

13.  Where  an  action  is  proceeding  in  a  District  in  District 
Registry,  the    District  Registrar  (unless  required  to  ^^f^^'^' 
act  under  Rule  18  of  this  Order)  shall,  before  issuing 

a  warrant  for  the  arrest  of  the  property,  ascertain  by 
tel^raph,  or  otherwise,  from  the  Principal  Registry, 
whether  or  not  any  caveat  has  been  entered  against 
the  issue  of  a  warrant  for  the  arrest 'thereof. 

14.  A  solicitoi^,  commencing  an  acticm  against  any  coe^  writ 
property  in  respect  of  which  a  caveat  has  been  entered  J^J^ 
in  the  "  Caveat  Warrant  Book,"  shall  forthwith  serve 

a  copy  of  the  writ  upon  the  party  on  whose  behalf  the 
caveat  has  been  entered,  or  upon  his  soHcitor. 

16.  Within  three  days  from  the  service  of  the  writ  BAUtobe 
or  copy  thereof,  the  party  on  whose  behalf  the  caveat  ^^^ 
has  been  entered  shall,  if  the  sum  in  respect  of  which 
the  action  is  commenced  does  not  exceed  the  amount  * 
for  which  he  has  undertaken,  give  bail  in  such  sum,  or 
pay  the  sune  into  the  Registry. 


w 


Procedure 
In  default 
r^rbail. 


Judgmenti 
liDW  en- 
frprced. , 
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16.  After  the  expiration  of  twelve  days  from  the 
filing  of  the  notice  in  Rule  12  mentioned,  if  the  party 
on  whose  behalf  the  caveat  has  been  entered  shall 
not  ;have  given  bail  in  such  sum,  or  paid  the  same 
into  the  registry,  the  plaintiff's  solicitor  may  proceed 
with  the  action  by  default,  and  on  filing  his  proofs  in 
the  Registry  may  have  the  action  placed  on  the  list 
for  hearing. 

17.  If,  when  the  action  comes  before  the  Judge,  he 
is  satisfied  that  the  claim  is  well  founded,  he  may 
pronounce  for  the  amount  which  appears  to  him  to  be 
due,  and  may  enforce  the  payment  thereof  by  attach- 
ment against  the  party  on  whose  behalf  the  caveat  has 
been  entered,  and  by  the  arrest  of  the  property,  if  it 
then  be  or  thereafter  come  within  the  jurisdiction  of 
the  Court. 

Liabiuty  18.  Nothing  in  this  Order  shall  prevent  a  solicitor 

alveat^  ®'  from  taking  out  a  warrant  for  the  arrest  of  any  pro- 
perty, notwithstanding  the  entry  of  a  caveat  in  the 
"Caveat  Warrant  Book;"  but  the  party,  at  whose 
instance  any  property  in  respect  of  which  a  caveat  is 
entered  shall  be  arrested,  shall  be  liable  to  have  the 
warrant  discharged  and  to  be  condemned  in  costs  and 
damages,  unless  he  shall  show,  to  the  satisfaction  of 
the  Judge,  good  and  sufficient  reason  for  having  so 
done. 


ORDER  XXX. 


SUIOCONS   FOR  DiRBOnONS. 

inwbat  1.  In  every  cause  or  matter  one  general'  Summons 

jnattera.  f^^  directions  may  be  taken  out  at  any  time  by  any 
party  with  respect  to  the  following  matters  and  pro- 
ceedings :  particulars  of  claim,  defence,  or  reply,  state- 
ment of  special  case,  discovery  (including  interroga- 
tories), commissions  and  examinations  of  witnesses, 
mode  of  trial  (including  proceedings  in  lieu  of  de- 
murrer, trial  on  motion  for  judgment,  and  reference), 
place  of  trial,  and  any  other  matter  or  proceeding  in 
the  cause  or  matter  previous  to  triaL 

Returnable       2.  Such  summons  foT  directions  shall  be  a  summons 

In  four  days,  r^tmnable  in  not  less  than  four  days,  in  the  Form 

No.  3  in  Appendix  K,  with  such  variations  as  circum- 
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stances  may  require,  and  shall  be  addressed  to  and 
served  npon  all  such  parties  to  the  cause  or  matter  as 
may  be  affected  thereby.     The  applicant  shall,  so  far  To  be  com- 
as practicable,  include  in  the  summons  all  or  as  many  p^®^**^*** 
of  the  above-mentioned  matters  and  proceedings  as, 
having  regard  to  the  nature  of  the  cause  or  matter, 
can  conveniently  be  dealt  with   by   the  order  and 
directions  of  the  Court  or  Judge,     tjpon  the  hearing 
of  the  summons,  any  party  to  whom  the  summons  is 
addressed  shall  be  at  liberty  to  apply  for  any  order 
or    directions    as    to    any    of    the    above-mentioned 
matters   or  proceedings   which   he  may  desire,    and 
thereupon,  after  giving  notice  to  such  parties  (if  any) 
as  the  Court  or  Judge  may  direct,  any  order  may  be 
made,  and  all  necessary  directions  given,  as  to  all  or  Directiona 
any  of  such  matters  and  proceedings  as  may  be  just,  ?j,ou^h  not 
whether  applied  for  or  not ;  such  order  shall  be  in  the  applied  for. 
Form  No.  4  in  Appendix  K,  with  such  variations  as 
circumstances  may  require. 

3.  If,  upon  any  other  application  as  to  any  of  the  Coeu  of 
above-mentioned  matters  or  proceedings,  it  shall  appear  Sp^k"*^ 
to  the  Court  or  Judge  that  tiie  application  is  one  that  ^^^' 
could  and  ought  to  have  been  included  in  or  made 
upon  the  general  summons  for  directions,  such  appli- 
cation shall  be  granted  only  at  the  costs  of  the  paxty 
making  the  same. 


ORDER  XXXL 

DiscovsaT  AND  Inspbotion. 

Except  in  actaons  for  fraud  or  breach  of  trust,  interrogatories 
can  now  only  be  admin»tered  by  leave.  They  must  be  strictly 
relevant  to  the  matters  in  question  in  the  cause  (r.  1).  The 
Court  is  to  take  into  consideration  any  ofifer  which  has  been 
made  to  volunteer  the  required  information  (r.  2).  The  Taxing 
Officer  or  Court  may  direct  the  costs  unreasonably  incurred  to 
be  paid  by  the  party  in  fault  without  any  application  beins^ 
made  (r.  3).  An  application  to  have  interrogatories  struck  out 
as  prolix  or  vexatious,  &c.,  may  be  made  within  seven  days, 
not  four  days  as  heretofore  (r.  7).  On  the  hearing  of  an  applica- 
tion for  discovery  the  Court  has  wider  powers  as  to  refusing  or 
adjourning  the  same,  as  not  necessary,  or  not  necessary  at  that 
sti^  of  t£e  proceedings  (r.  12).  Inspection  of  bankers'  books 
and  books  of  account  may  be  offered  at  their  usual  place  of 
custody  (r.  17)f  subject  to  the  discretion  of  the  Judge  (r.  18). 
Rule  19  allows  limited  inspection  of  the  rolls  of  a  manor. 
Bulea  25-27  prescribe  a  new  practice  by  which  security  for  the 
costs  of  the  required  discovery  is  to  be  given  in  the  first  instance 
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XXXI.  1. 
Interroga- 
tories. 
Fraud  or 
breach  of 
tnist. 


In  other 
oases  by 
leaye. 


Irrelevant. 


by  tbe  party  seeking  it ;  28,  as  to  discovery  in  actions  against  a 
sheriff.  It  will  be  observed  that  in  the  use  of  the  forms  the 
words  "  shall  be  "  are  now  substituted  for  "  may  be." 

This  Order  is  applied  to  interpleader  issues  by  Order  LVIL 
13.  Applications  for  discovery  are  made  in  Chambers,  Order 
LV.  2  (17). 

1.  In  any  action  where  relief  by  way  of  damages 
or  otherwise  is  sought  on  the  ground  of  fraud  or 
breach  of  trust,  the  plaintiff  may  at  any  time  after 
delivering  his  statement  of  claim,  and  a  defendant 
may  at  or  after  the  time  of  delivering  his  defence, 
without  any  order  for  that  purpose,  and  in  every 
other  cause  or  matter  the  plaintiff  or  defendant  may 
by  leave  of  the  Court  or  a  Judge,  deliver  interroga- 
tories in  writing  for  the  examinatidh  of  the  opposite 
parties,  or  any  one  or  more  of  such  parties,  and  such 
interrogatories  when  delivered  shall  have  a  note  at 
the  foot  thereof,  stating  which  of  sUch  interrogatories 
each  of  such  persons  is  required  to  answer :  Provided 
that  no  party  shall  deliver  more  than  one  set  of  in- 
terrogatories to  the  same  party  without  an  order  for 
that  purpose:  Provided  also  that  interrogatories 
which  do  not  relate  to  any  matters  in  question  in 
the  cause  or  matter  shall  be  deemed  irrelevant,  not- 
withstanding that  they  might  be  admissible  on  the 
oral  cross-examination  of  a  witness. 

Parties  may  be  made  defendants  for  the  purpose  of  discovery 
(Orr  V.  I>iap€r,  i  Ch.  D.  92).  This  cannot  be  done  with  a 
person  whose  proper  character  is  that  of  a  mere  witness  (per 
Jessel,  M.R,  in  Berry  v.  King,  B,  J.  1882,  812 ;  BurttaU  v. 
Beyfui,  26  Ch.  D.  41.  A).  If  in  the  opinion  of  the  Court  they 
be  joined  unnecessarily,  they  may  be  struck  out,  or,  if  retained 
till  the  hearing,  they  will  be  entitled  to  their  costs  {BuU  ▼. 
L(md(m  School  Board,  84  L.  T.  674 ;  Wilmn  v.  CAurc^  9  Ch. 
D.  662). 

Where  discovery  of  documents  is  sought  the  proper  procedure 
is  under  Rule  12  pott,  and  not  by  delivering  interrogatories 
{Mobi/Mon  v.  Budgett,  W.  N.  1884,  94 ;  Jacobtv,  O.  W,  JL  Co., 
W.  N.  1884,  88). 

Upon  an  application  for  leave  to  interrogate,  the  Judge  will 
not  decide  as  to  the  relevancy  of  particular  interrogatories 
{HaU  V.  Liardet,  W.  N.  1888,  176).  In  asking  for  leave  the 
party  applying  should  make  a  statement  of  the  nature  of  the 
action,  of  the  issues  involved,  and  of  the  general  scope  and  object 
of  the  proposed  interrogatories  {IHd,  166). 

As  to  interrogatories  in  an  Admiralty  action  see  TJie  BiUa, 
24  W.  K  624  ;  T%e  Badnorshire,  6  P.  D.  172.  In  a  suit  for 
nullity  of  marriage  {Etuton  ▼.  SmUh,  9  P.  D.  67 ;  Harvey  v. 
Harvey,  W.  N.  1884,  282.  A). 

A  petitioner  who  objected  to  a  patent  was  allowed  to  ad- 
minister interrogatories  to  the  claimant  on  the  usual  terms 
{Be  Haddan's  PaterU,  W.  N.  1884,  192). 

As  a  general  rule  a  defendant  will  not  be  allowed  to  deliver 
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interrogatories  before  statement  of  defenoe  {Disney  v.  Zong- 
bourne,  2  Ch.  D.  704;  Mavfley  v.  Heade,  W.  N.  1876,  64). 
When  interrogatories  are  delivered  before  the  statement  of 
defence,  it  must  be  shown  that  they  are  material  at  that  stage  of 
the  action  {Mercler  v.  CoUoUy  1  Q*  B.  D.  442.  A,  discussed  in 
QuiUer  v.  BeaUy,  23  Ch.  D.  50.  A).  In  an  action  in  the 
Chancery  Division  the  materiality  often  sufficiently  appears 
from  the  interrogatories  themselves  {Harbord  v.  M(mk,  9  Ch.  D. 
616). 

If  the  interrogatories  be  not  delivered  till  some  time  after  the 
dose  of  the  pleadings,  the  delay  must  be  satisfactorily  accounted 
for  (London  Prov.  Co,  v.  Davi^,  6  Ch.  D.  776 ;  EUU  v.  AmUei\ 
25  W.  R.  657). 

As  the  principles  of  Equity  are  to  prevail,  the  rules  previously 
existing  respecting  discovery  in  the  Court  of  Chancery  are  to  be 
binding  in  all  Divisions  (per  Hellish,  L.J.,  in  Anderson  v.  Bankt 
of  Columbia,  2  Ch.  D.  668.  A). 

The  discovery  must  be  from  the  opposite  party  ;  there  is  none 
directly  from  agents  {Hail  v.  L.  N.  W.  Ry.  Co.,  35  L.  T.  848). 
Nor  was  there  from  co-defendants  {MoUoy  v.  Kilby,  16  Ch.  D. 
162 ;  but  see  now  Order  XVI.  66). 

A  person  may  be  interrogated  as  to  acts  done  by  his  agent  or 
servant,  if  he  have  the  means  of  getting  the  information  from 
them  {Bolckow  v.  Fisher,  10  Q.  B.  D.  161.  A).  And  in  Jones  v. 
London  Road  Car.  Co.,  W.  N.  1888,  196,  leave  was  ffiven  to 
interrogate  defendants  as  to  verbal  statements  mode  oy  their 
servants  to  them.  As  to  the  extent  to  which  parties  are  bound 
to  inquire  of  their  servants  or  agents  on  what  days  occurrences 
in  dispute  took  place ;  see  RasboSuim  v.  Skroptkire  Union,  24  Ch. 
D.  110  ;  Pavitt  v.  N.  Metrop.  Tramxcays,  48  L.  T.  780 ;  Poakes 
V.  Wehb,  W.  N.  1884,  234. 

A  guardian  ad  litem  of  an  infant  cannot  be  compelled  to 
answer  interrogatories  in  an  action  brought  against  a  defendant 
of  whom  he  is  appointed  guardian  {Ingram  v.  LitUe,  11  Q.  B.  D. 
251). 

Where  an  interrogatory  was  not  considered  to  be  for  the 
ordinary  purposes  of  discovery,  but  was  directed  to  the  details  of 
the  plsontifiTs  evidence,  it  was  held  to  be  rifirhtly  disallowed 
{Benbow  v.  Low,  16  Ch.  D.  93.  A). 

The  proceedings  in  a  winding-up  are  in  the  nature  of  an 
action,  and  the  official  liquidator  may  be  permitted  to  deliver 
interrogatories  to  daiments  {Re  Alexandra  Palace  Co.,  16  Ch.  D. 
58). 

In  a  voluntary  winding-up,  if  the  liquidator  have  brought  an 
action  and  administered  interrogatories  to  defendant  he  will  not 
usually  be  allowed  to  proceed  under  the  powers  of  the  Com- 
panies' Acts  {ffeiron*s  Case,  15  Ch.  D.  139.  A). 

The  plaintiff  in  an  action  to  recover  statutory  penalties  cannot 
administer  interrogatories  to  the  defendant,  for  in  such  an  action 
the  Court  of  Equity  would  not  before  the  Judicature  Acts  have 
granted  any  incidental  discovery,  and  the  effect  of  the  Judicature 
Acts  has  been  not  to  alter  the  law  but  only  the'  practice  {Hun- 
nings  v.  Williamson,  10  Q.  B.  D.  469). 

2.  In  deciding  upon  any  application  for  leave  to  jud^e  to , 
exhibit  interrogatories,  the  Court  or  Judge  shall  take  ^"^^JJ 
into  account  any  offer  which  may  be  made  by  the  party  admit, 
sought  to  be  interrogated,  to  deUver  particulars,  or  to 
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make   admissions,   or  to  produce  documents  relating 
to  the  matter  in  question,  or  any  of  them. 

3'  In  adjusting  the  costs  of  the  cause  or  matter, 
inquiry  shall  at  the  instance  of  any  party  be  made 
into  the  propriety  of  exhibiting  such  interrogatories, 
and  if  it  is  the  opinion  of  the  taxing  officer  or  of  the 
Court  or  Judge,  either  with  or  without  an  application 
fdr  inquiry,  that  such  interrogatories  have  been 
exhibited  unreasonably,  vexatiously,  or  at  improper 
length,  the  costs  occasioned  by  the  said  interrogatories 
and  the  answers  thereto  shall  be  paid  in  any  event 
by  the  party  in  fault,  t 

Tonnot^'  ^  Interrogatories  shall  be  in  the  Form  No.  6  in 
Appendix  B,  with  such  variations  as  circumstances 
may  require. 

5.  If  any  party  to  a  cause  or  matter  be  a  body 
corporate  or  a  joint  stock  company,  whether  incor- 
porated or  not,  or  any  other  body  of  persons  em- 
powered by  law  to  sue  or  be  sued,  whether  in  its  own 
name  or  in  the  name  of  any  officer  or  other  person, 
any  opposite  party  may  apply  for  an  order  allowing 
him  to  deliver  interrogatories  to  any  member  or 
officer  of  such  corporation,  company,  or  body,  and 
an  order  may  be  made  accordingly. 

This  Rule  supersedes  the  old  practioe  of  the  Court  of  Chancery 
of  making  an  officer  of  a  corporation  a  defendant  for  the  purpose 
of  discovery  only  ( Wilson  v.  Church,  9  Ch.  D.  662). 

The  town  clerk  to  a  corporation 'cannot  object  that  his  infor- 
mation is  derived  as  solicitor  in  the  action,  the  corporation  having 
elected  to  answer  through  him  {Mayor  of  Sioansea  v.  Quirk,  5 
C.  P.  D.  106). 

In  order  to  interrogate  a  member  of  a  company,  it  must  be 
shown  that  he  has  the  required  information,  and  that  there  is  no 
officer  competent  to  make  the  required  discovery  {Berkeley  v. 
Standard  Co.,  13  Ch.  D.  97.  A).  A  company  will  not  be  ordered 
to  answer  interrogatories  by  a  member  agamst  whom  a  reason- 
able objection  can  be  shown  {Manchester  Paving  Co.  v.  Slagg, 
W.  N.  1882, 127). 

Leave  to  interrogate  a  corporation  is  necessary.  The  informa- 
tion may  extend  to  knowledge  in  the  possession  of  agents.  It 
would  seem  to  be  a  good  ground  for  objection  that  the  inquiry 
would  involve  an  unreasonable  amount  of  expense  {ffall  v.  Lon- 
don and  North-  Western  %,  35  L.  T.  848). 

When  the  plaintiff  is  a  foreign  government,  the  proceedings 
may  be  stayed  till  a  proper  person  is  named  for  the  purpose 
of  giving  discovery  {Rep,  of  Costa  Rica  y.  Erlanger,  1  Ch.  D. 
174.  A). 

ow^^^'  ^'        ^'  ^^  objection  to  answering  any  one  or  more  of 
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several  interrogatories  on  the  ground  that  it  or  they  to  aniwer, 
is  or  are  scandalous  or  irrelevant,  or  not  bond  fide  ^®^  **^®°' 
for  the  purpose  of  the  cause  or  matter,  or  that  the 
matters  inquired  into  are  not  sufficiently  material  at 
that  stage,  or  on  any  other  ground,  may  be  taken  in 
the  affidavit  in  answer. 

A  party  may  refuse  to  answer  an  interrogatory  on  the  ground 
that  it  would  tend  to  criminate  himself ;  but  be  is  not  thereby  en- 
titled to  have  it  struck  out  {AUJmuen  v.  Labouchere^  3  Q.  B.  D. 
654.  A ;  Oay  v.  Labouchere,  4  Q.  B.  D.  206).  In  Harvey  v. 
Barvey,  W.  N.  1884,  232.  A,  a  respondent  was  asked  a  question 
tending  to  show  that  she  had  committed  bigamy,  it  was  held 
that  she  must  take  the  exception  in  her  answer. 

The  form,  **!  decline  to  answer  aU  the  said  interrogatories 
upon  the  ground  that  my  answer  to  them  might  tend  to 
criminate  me,*'  was  held  sufficient  {Lamb  v.  Afunster,  10  Q.  B.  D. 
110).  The  Court  must  be  satisfied  from  the  circumstances  of 
the  case  and  the  nature  of  the  evidence  which  the  witness  is 
called  upon  to  give,  that  he  has  reasonable  ground  to  apprehend 
danger  from  his  being  compeUed  to  answer.  If  it  once  be  made 
to  appear  that  such  is  the  case,  great  latitude  should  be  aUowed 
to  him  in  judging  for  himself  of  the  effect  of  any  particular 
question  {Ex  parte  ReynoUU,  20  Ch.  D.  294.  A). 

A  person  answering  is  obliged  to  answer  fully,  unless  he  can 
make  out  an  exceptional  case — viz.,  that  the  discovery  is  sought 
vexatiously  or  oppressively,  or  is  a  discovery  which  it  will  be 
burdensome  or  injurious  to  the  defendant  to  give,  and  which 
probably  m^y  never  be  used  at  all  (per  James,  £.  J.,  in  Savll  v. 
Brcwnt,  L.  K.  9  Ch.  367).  The  Court  in  such  a  case  may  be 
trusted  to  exercise  a  proper  control  over  any  attempt  to  press 
for  any  such  minuteness  of  discovery  as  would  be  either 
vexatious  or  unreasonable  {Elmer  v.  Crecuy,  Ibid.  73;  O.  W, 
CoUiery  Co.  v.  Tucker,  Ibid.  878 ;  Parker  v.  Wells,  18  Ch.  D. 
477.  A). 

Interrogatories  as  to  the  amount  of  damages  claimed  are  only 
admissible  as  a  rule  when  the  defendant  does  not  directly 
traverse  all  the  plaintiff's  claim,  but  has  either  paid  money  into 
Court,  or  can  show  that  such  claims  toe primd  facie  extortionate 
{Clark  V.  BenneU,  32  W.  R  550). 

A  plaintiff  is  entitled  to  a  discovery  of  the  facts  upon  which 
the  defendant  relies,  but  not  of  the  evidence  which  it  is  proposed 
to  adduce  ;  hence  he  was  aUowed  to  interrogate  as  to  what  con- 
versation took  place,  but  not  in  whose  presence  it  took  place 
{Eade  v.  Jacob*,  3  Ex.  D.  335,  commented  on  in  Johns  v.  James, 
13  Ch.  D.  375).  If  a  party  to  an  action  rest  his  claim  or 
defence  upon  an  aUeged  conversation,  he  is  bound  to  answer  an 
interrogatory  by  the  other  party  as  to  what  his  version  of  the 
conversation  is  {AtL-Oen,  v.  Gaskill,  46  L.  T.  180.  A). 

It  is  not  within  the  province  of  an  interrogatory  to  ask  whether 
a  certain  allegation  in  the  statement  of  claun  is  not  a  falsehood 
{Johns  V.  Jam£S,  supra).  A  defendant,  however,  who  had  denied 
that  a  certain  passage  was  a  public  highway,  was  obliged  to 
answer  an  interrogatory  as  to  whether  there  was  not  and  had 
not  been  of  right  for  upwards  of  forty  years  a  public  highway 
over  the  close  in  question  {AtL-Oen.  v.  Gaskill,  46  L.  T.  180.  A). 

An  executor  defendant  in  an  administration  action  cannot 
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refuse  to  answer  interrogatories  delivered  before  close  of  the 
pleadings  as  to  particulars  of  real  and  personal  estate  of  testator 
{Rt  Sutdiffe,  29  W.  R.  732).  If  an  account  has  been  already 
rendered,  it  seems  it  would  be  sufficient  to  verify  such  account 
(Ibid,). 

As  to  disobedience  to  an  order  to  answer  interrogatories  see 
Rules  21  and  22,  note,  post. 

In  an  action  for  the  recovery  of  land  the  plaintiff  is  entitled 
to  interrogate  the  defendant  as  to  all  matters  relevant  to  his 
own,  and  not  to  the  defendant's  case  {Lyell  v.  Kennedy,  8  App. 
Cas.  217). 

The  ordinary  rules  of  discovery  apply  to  patent  actions  {Birch 
v.  Mather,  22  Ch.  D.  629). 

As  to  particulars  of  misconduct  see  Saunders  v.  Jones,  7  Ch. 
D.  435. 

In  an  action  by  trustees  for.  specific  performance  of  a  contract 
entered  into  with  them,  it  is  irrelevant  to  put  interrogatories 
tending  to  show  that  the  proposed  investment  was  a  breach  of 
their  trust  {Mansfield  v.  Childerhouse,  4  Ch.  D.  82). 

Interrogatories  have  been  admitted  as  to  what  newspapers 
and  circulars  contained  the  false  statements  whereby  the  plain- 
tiff was  induced  to  take  shares  in  a  company  {Ashley  v.  Taylor, 
38  L.  T.  44.  A). 

Under  the  Newspaper  Libel  and  Registration  Act,  1881,  a 
register  of  the  proprietors  of  newspapers  has  been  established. 
In  an  action  against  a  newspaper  for  Ubel,  a  defendant  may  be 
asked  if  he  is  the  printer  or  publisher  or  both  {Ramsden  v. 
Hrearley,  W.  N.  1875,  199) ;  and  as  to  what  further  interroga- 
tories will  be  allowed  see  Carter  v.  Lf>eds  News  Co.',  W.  N.  1876, 
11 ;  Wilton  v.  BriyneU,  W.  N.  1875,  239.  As  to  interrogatories 
disallowed  as  being  too  remote  from  the  matter  in  issue,  and 
opening  too  wide  a  field  for  inquiry,  in  fact  obliging  the  plaintiffs 
to  detail  the  whole  manner  of  conducting  their  business,  see 
Sheward  v.  L(yrd  Lonsdale,  5  C.  P.  D.  47. 

In  an  action  by  a  second  against  a  first  mortgagee,  the  de 
fendant  may  be  asked  not  only  what  is  due  upon  his  security, 
but  what  security  he  holds  ( West  of  England  Bank  v.  Nickolls, 
6  Ch.  D.  613). 

7.  Any  interrogatories  may  be  set  aside  on  the  ground 
that  they  have  been  exhibited  unreasonably  or  vexa- 
tiously,  or  struck  out  on  the  ground  that  they  are 
prolix,  oppressive,  unnecessary,  or  scandalous ;  and 
any  applicatiou  for  this  purpose  may  be  made  within 
seven  days  after  service  of  the  interrogatories. 

This  Rule  applies  only  to  cases  where  interrogatories  should 
not  have  been  exhibited  at  all,  and  then  only  in  cases  where 
leave  is  not  obtained  to  exhibit  them.  The  application  should 
only  deal  with  matters  as  described  in  the  Rule — if  the  interro- 
gatories are  irrelevant  or  unnecessary  the  objection  should  be 
taken  in  the  affidavit  in  answer  {Mcllray  v.  Duncan,  W.  N. 
1884,  48).  If  they  be  vexatious  or  oppressive,  recourse  may  be 
had  to  this  Rule.  Is  it,  says  Grove,  J.,  in  Orumbrecht  v.  Parry, 
49  L.  T.  571,  to  be  deemed  a  part  of  our  system  that  a  man 
may  ask  his  opponent  anything  which  he  chooses  even  from  his 
imagination,  and  not  only  ask  him  but  compel  him  to  make 
inquiry  from  other  persons  ? 
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A  party  may  refuse  to  answer  an  interrogatory  on  the  ground 
that  it  would  tend  to  criminate  himself,  but  he  is  not  thereby 
entitled  to  have  it  struck  out  On  applying  to  have  interroga- 
tories struck  out,  be  must  specify  those  to  which  be  objects, 
unless  .they  are  so  utterly  irrelevant  as  to  be  an  abuse  of  the 
process  of  the  Court  {AUhusen  v.  Labouchert,  3  Q.  B.  D.  654.  A; 
CawUy  V.  Burton^  32  W.  R  83,  where  they  were  struck  out  en 
bloc  ;  Gay  v,  Labouchere^  4  Q.  R  D.  206).  Objection  to  answer 
particular  interrogatories  on  the  g^und  that  they  are  irrelevant, 
or  that  they  seek  discovery  of  the  other  party's  evidence,  must 
be  taken  in  the  affidavit  in  answer,  and  do  not  afford  ground  for 
setting  aside  the  interrogatories  (Ibid.).  Interrogatories  should 
only  be  struck  out  when  they  are  objectionable  or  oppressive. 
The  mere  fact  that  they  are  open  to  criticism  is  not  a  reason  for 
striking  them  out  {Winten  v.  Dahb»,  W.  N.  1876,  21). 

In  an  action  for  breach  of  promise  of  marriage,  Lindley,  J., 
struck  out  interrogatories  as  to  mere  expectations  of  means 
by  defendant,  as  to  the  means  of  his  relations,  and  as  to  any 
settlement  made  by  them  on  his  wifa  Such  objections  would 
probably  be  taken  now  in  the  affidavit  in  answer  {Anon,  W.  N. 
1876,  22). 

Interrogatories  shall  be  answered  by  affidavit  to  be  xxxi  6. 
filed  within  ten  days,  or  within  such  other  time  as  a  au®^*  ^^ 
Judge  may  allow. 

When  a  member  of  a  company  is  interrogated  the  Court  will 
not  make  an  order  as  to  the  payment  of  his  costs  separately  from 
the  costs  of  the  company,  and  be  cannot  refuse  to  file  his  affidavit 
until  he  has  been  paid  the  taxed  costs  of  making  it  {Berkdey  v. 
IStandard  IHscaurU  Co.,  18  Ch.  D.  97.  A). 

The  objection  to  answer  interrogatories  on  the  ground  that 
they  are  irrelevant,  or  that  they  seek  discovery  of  the  other 
party's  evidence,  must  be  taken  in  the  affidavit  in  answer  {Oay 
V.  Lahouchertj  4  Q.  B.  D.  206) ;  or  that  they  tend  to  criminate 
{Uarvey  v.  Harvey,  W.  N.  1884,  232.  A). 

Where  defendant  was  asked  if  she  had  written  a  letter  con- 
taining certain  statements  or  statement  to  the  same  purport  and 
effect,  it  was  considered  a  sufficient  answer  to  say  that  she  did 
write  a  letter,  but  that  she  had  no  copy  of  it,  and  was  unable  to 
state  with  exactness  what  the  statements  made  therein  were 
(DalrympU  v.  Ledie,  8  Q.  B.  D.  5). 

9.  An  affidavit  in  answer  to  interrogatories  shall,    xxxi.  i. 
unless  otherwise  ordered  by  a  Judge,  if  exceeding  ten  P^i**!^  »'• 
folios,  be  printed,  and  shall  be  in  the  Form  No.  7  in 
Appendix  B,  with  such  variations  as  circumstances 

may  require. 

In  Webb  v.  Bomford,  46  L.  J.  Ch.  288,  Hall,  V.C,  declined 
to  allow  a  written  schedule  to  a  printed  answer,  but  under  the 
circumstancee  dispensed  with  the  printing  altogether. 

10.  No  exceptions  shall  be  taken  to  any  affidavit  in  xxxi.  9. 
answer,  but  the  sufficiency  or  otherwise  of  any  such  o?2is^f 
affidavit  objected  to  as  insufficient  shall  be  determined 

by  the  Court  or  a  Judge  on  motion  or  summons. 
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XXXI.  10.  11.  If  any  person  interrogated  omits  to  answer,  or 
fi^swer'  answers  insufficiently,  the  party  interrogating  may 
apply  to  the  Court  or  a  Judge  for  an  order  requiring 
him  to  answer,  or  to  answer  further,  as  the  case  may 
be.  And  an  order  may  be  made  requiring  him  to 
answer,  or  answer  further,  either  by  affidavit  or  by 
vtvd  voce  examination,  as  the  Judge  may  direct. 

An  objection  to  answer  an  interrogatory  most  be  spedfio 
{Church  V.  Perry,  S6  L.  T.  613). 

The  old  rule  still  sarrives  that  every  one  who  answers  must 
answer  fully  {Furber  v.  King,  29  W.  R  686  ;  BurreU  v.  Bun-eU, 
W.  N.  1880,  198). 

Under  the  present  practice  it  is  the  substance  and  not  the 
form  of  the  answer  that  must  be  looked  to  to  determine  its 
sufficiency  {Lyell  v.  Kennedy,  27  Ch.  D.  16.  A).  And  the  party 
may  on  such  a  question  refer  to  the  whole  of  bis  affidavits  in 
answer,  and  is  not  confined  simply  to  those  passages  which 
purport  to  deal  with  the  particular  interrogatory  {IbUL  16). 
But  an  answer  should  not  be  so  involved  and  so  insufficient  in 
the  particular  statement  as  not  to  be  capable  of  being  used  at 
the  trial  (Ibid,  28). 

When  an  order  is  made  for  the  vivd-voce  examination  of  a 
party,  it  ought  to  be  confined  strictly  to  the  interrogatories,  and 
he  is  only  required  to  answer  them  as  sufficiently  as  he  ought 
to  have  done  in  writing  {LitchfiM  v.  J(me$,  W.  N.  1884,  218). 

A  summons  under  this  Rule  should  state  to  what  part  or  parts 
of  the  interrogatories  a  further  answer  is  required  {Amtey  v. 
Woolwich  Co.,  11  Ch.  D.  439).  It  may  be  in  general  terms 
where  all  the  answers  to  interrogatories  are  properly  objected  to 
(Furha*  V.  King,  60  L.  J.  Ch.  496). 

The  Master  may  direct  which  party  is  to  pay  the  costs  of  the 
examination,  though  it  would  seem  more  judicious  that  those 
costs  should  be  reserved  ( Vicary  v.  0,  N,  R,  9  Q.  B.  D.  168). 

XXXI.12.  12.  Any  party  may,  without  filing  any  affidavit, 
dwumeSs^'  ^PP^J  ^  ^^^  Court  or  a  Judge  for  an  order  directing 
any  other  party  to  any  cause  or  matter  to  make  dis- 
covery on  oath  of  the  documents  which  are  or  have 
been  in  his  possession  or  power,  relating  to  any  matter 
in  question  therein.  On  the  hearing  of  such  applica- 
tion the  Court  or  Judge  may  either  refuse  or  adjourn 
the  same,  if  satisfied  that  such  discovery  is  not  neces- 
sary, or  not  necessary  at  that  stage  of  the  cause  or 
matter,  or  make  such  order,  either  generally  or  limited 
to  certain  classes  of  documents,  as  may,  in  their  or  his 
discretion,  be  thought  fit. 

The  Court  has  a  discretionary  power  to  make  an  order  for 
production  of  documents  at  any  time  after  the  writ  is  issued  ; 
unless  some  valid  reason  be  shown  to  the  contrary,  it  is  unusual 
to  grant  the  discovery  before  delivery  of  the  statement  of 
defence  {The  Republic  of  Costa  Rica  v.  Strousberg,  11  Ch.  D. 
323.  A ;  Union  Bank  of  London  v.  Manby,  18  Ch.  D.  241.  A  ; 
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MeHor  ▼.  rAompwrn,  49  L.  T.  222.  A  ;  BrU.  <fe  For.  Chntract  Co. 
V.  Wright,  32  W.  R.  413).  With  regard  to  documents  referred 
to  in  the  pleadings,  Rule  15  post  enables  a  party  to  give  notice 
to  produce  such  documents  at  any  time  under  the  penalty  of  not 
being  allowed  to  read  the  same  at  the  trial  without  leave. 

\^niere  discovery  of  documents  is  sought,  the  proper  procedure 
is  under  this  Rule  and  not  by  delivering  interrogatories  {Robinson 
V.  Budgett,  W.  N.  1884,  94 ;  Jacobs  v.  O.  W.  R.  Co.,  W.  N. 
1884,  33). 

In  an  action  for  breach  of  promise  judgment  had  gone  by 
default,  plaintiff  had  claimed  the  right  to  inspect  her  letters  as 
material  to  the  question  of  damages,  the  Judge  in  the  exercise 
of  his  discretion  held  that  ii  was  unnecessary  (Ladd$  v.  Walthew, 
82  W.  R.  1000). 

The  Court  must  feel  assured  that  the  affidavit  of  documents 
is  incorrect  to  warrant  an  order  for  further  discovery  {Appleby 
V.  Waring,  L.  J.  N.  C.  1880,  126). 

An  official  liquidator  being  an  officer  of  the  Court  is  not  in  the 
position  of  an  ordinary  litigant,  and  will  not  in  the  absence  of 
special  circumstances  be  required  to  make  an  affidavit  as  to 
documents  in  his  possession,  though  he  is  bound  to  produce  to 
the  adverse  litigant  the  documents  which  the  latter  requires  to 
see  (Be  Mutual  Soc,  22  Ch.  D.  714.  A). 

This  Rule  does  not  apply  to  an  action  for  penalties  {Eunniayjs 
V.  WiUiarMon,  10  Q.  B.  D.  459). 

See  note  to  Rule  13. 

13.  The  affidavit  to  be  made  by  a  party  against  xxxi.n. 
whom  such  order  as  is  mentioned  in  the  last  preceding  ^^er!*  *" 
Eule  has  been  made,  shall  specify  which,  if  any,  of 
the  documents  therein  mentioned  he  objects  to  produce, 
and  it  shall  be  in  the  Form  No.  8  in  Appendix  B,  with 
such  variations  as  circumstances  may  require. 

'  The  Rules  previously  existing  respecting  discovery  in  the 
Court  of  Chancery  are  now  binding  upon  all  the  Courts  {Ander- 
Ml  V.  B.  of  Columbia,  2  Ch.  D.  644.  A). 

The  Court  will  not  grant  discovery  or  production  of  documents  Privilege 
where  it  would  be  injurious  to  the  public  interest.     Thus  docu-  Public 
ments  were  considered  protected  fix>m  production  which  were  ^^^^y* 
described  as  consisting  exclusively  of  political  communications 
kept  in  the  fulfilment  of  a  public  political  duty,  and  for  the 
purpose  of  periorming  that  duty  ( Wadeer  v.  £ast  India  Co.,  8 
De  G.  M.  &  6.  186). 

.In  an  action  against  officers  in  H.M.S.  for  damages  resulting 
from  a  collision  caused  by  one  of  Her  Majesty's  ships,  reports 
were  held  privileged  which  were  designed  solely  for  the  informa- 
tion of  the  Admiralty,  and  concerning  which  the  Secretary  of 
the  Admiralty  stated  that  it  WQuld  be  prejudicial  to  the  public 
service  to  allow  such  reports  to  become  liable  for  inspection 
{The  BeUerophon,  44  L.  J.  Ad.  6).  Further,  as  to  the  grounds 
of  privilege  of  reports  of  officers  in  the  public  service  in  the 
discharge  of  their  duty,  see  Dawkins  v.  Lord  PauUt,  L.  R.  5  Q. 
B.  94;  Bawkim  y.  Lord  Bokd>y,  L.  R.  8Q.  B.  255  ;  L.  R  7  H. 
L.744. 

The  depositions  oi  the  master  and  crew  of  a  British  ship  in 
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regard  to  a  collision  taken  by  the  Receiver  of  Wrecks  were  held 
privileged  {The  Palermo,  9  P.  D.  6.  A). 

In  a  petition  of  right  the  suppliant  is  not  entitled  to  obtain 
discovery  from  the  Crown  {Thomcu  v.  Beg.^  L.  R.  10  Q.  B.  44). 
But  the  Crown  is  entitled  to  obtain  discovery  from  the  suppliant 
(TonUine  v.  JUg.,  4  Ex.  D.  252.  A). 

The  affidavit  in  support  of  the  objection  to  discovery,  on  the 
ground  that  the  production  would  be  contrary  to  public  policy, 
must  state  sufficient  to  enable  the  Court  to  see  whether  that 
objection  can  be  sustained  {Kain  v.  Farrer,  W.  N.  1877,  266) ; 
semble,  the  mind  of  a  responsible  person  must  have  been  brought 
to  bear  on  the  question. 
Privilege.  A  person  who  objects  to  the  production  of  documents,  on  the 

Penal  conse-  ground  that  they  may  tend  to  criminate  himself,  must  make  the 
quences.  objection  on  oath  {Webb  v.  East,  6  Ex  D.  23  ;  HiU  v.  Campbdl, 
L.  R.  10  C.  P.  222).  It  does  not  follow  that  under  all  circum- 
stances a  party  can  resist  the  production  of  a  document  known 
to  be  in  his  custody,  on  the  ground  that  the  production  of  it 
might  render  him  liable  to  penal  consequences.  Thus,  it  is  no 
answer  to  a  motion  for  production  of  documents  in  the  custody 
of  a  defendant  that  they  tend  to  support  an  indictment  pending 
at^ainst  him  for  perjury  committed  in  the  cause  {Jiice  v.  Gordon^ 
13  Sim.  680).      , 

In  Bunn  v.  Bunr^  4  De  G.  J.  &  S.  816,  it  was  objected  on 
the  part  of  the  defendants  that  the^  were  not  bound  to  give  dis- 
covery of  a  deed  which  might  subject  them  to  penalties  under 
13  Eliz.  c.  5,  and  27  Eliz.  c.  4  ;  they  were  nevertheless  ordered 
to  make  the  common  affidavit  of  documents.  If,  says  Turner, 
L. J.,  you  defend  the  deed  honestly  and  justly  you  are  exposed 
to  no  penalty. 

In  Wat(r»  v.  E.  of  Shaftesbury,  14  W.  R  259,  it  was  held 
that  as  the  accounts  sought  were  not  material  to  the  defendant 
for  resisting  the  relief  sought  at  the  hearing,  and  as  the  Court 
had  reason  to  suspect  they  might  be  used  as  evidence  against 
the  plaintiff  in  criminal  proceedings  then  pending,  the  defendant 
was  not  entitled  to  their  production  before  the  hearing. 

One  party  is  entitled  to  the  production  of  documents  in  the 
possession  of  the  other,  relating  to  the  matter  in  question,  unless 
they  be  privileged ;  the  Judge  has  no  discretion  {Bustros  v. 
White,  1  Q.  B.  D.  428.  A). 

An  affidavit  that  a  document  is  privileged  is  insufficient.  It 
ought  to  state  and  verify  the  facts  constituting  the  privilege 
{Gardner  v.  Irvin,  4  Ex.  D.  49.  A).  The  docimients  may  be 
described  as  "letters  and  correspondence  which  have  passed 
between  my  legal  advisers  and  myself,  numbered  from  to 
inclusive,  and  tied  up  in  a  bundle  marked  with  the  letter  A,  and 
initialed  by  me  "  {Taylor  v.  Batten,  4  Q.  B.  D.  85.  A). 

Documents  prepared  with  a  bond  fide  intention  of  being  laid 
before  a  solicitor,  in  relation  to  an  intended  action,  are  privileged 
{Southwark  Co.  v.  Quick,  3  Q.  B.  D.  315.  A;  M'CorquodaU  v. 
Bell,  1  C.  P.  D.  471).  A  report,  for  instance,  procured  by  the 
solicitor  and  furnished  by  a  medical  man,  as  to  the  injuries  sus- 
tained by  the  plaintiff  in  a  railway  accident  {Friend  v.  Chatham 
and  Dover  Jiy.,  2  Ex.  D.  437.  A) ;  reports  of  surveyors  as  to  the 
condition  of  a  cargo  {Theodor  Komer,  8  P.  D.  162).  Opinions 
of  counsel  with  reference  to  proceedings,  whether  taken 
before  or  after  the  commencement  of  an  action ;  and  the  fact 
that   the    defendant   is  a  ratepayer,  and    that  the  opinions 
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might  have  been  paid  for  oat  of  the  rates,  gives  him'no  special 
dium  to  inspection  (Mayor  of  Bristol  v.  Cox,  26  Ch.  D.  678). 

Where  a  diary  that  would  not  have  been  protected  from  pro- 
duction has  been  lost,  extracts  made  from  it  since  the  com- 
mencement, and  for  the  purpose  of  litigation,  are  not  protected 
[Land  Corp.  of  Canada  v.  Puleston,  W.  N.  1884,  1). 

In  my  opinion,  says  Cotton,  L.  J.,  in  Wheder  v.  Le  Marcfiant, 
17  Ch.  I).  685.  A,  the  plaintiff  is  entitled  to  have  an  order  for 
production  of  the  documents  as  to  which  the  contest  has  arisen, 
except  such,  if  any,  as  the  defendant  shall  state  by  affidavit  to 
have  been  prepared  confidentially  after  dispute  had  arisen  be- 
tween the  plaintiff  and  defendant,  and  for  the  purpose  of  obtain- 
ing information,  evidence,  or  legal  advice  with  reference  to 
litigation  existing  or  contemplated  between  the  parties  to  this 
action. 

The  plaintiff  having  been  interrogated  as  to  his  knowledge, 
information,  and  belief  upon  matters  relevant  to  the  defendant's 
case,  answered  that  he  had  no  personal  knowled^  of  any  of  the 
matters  inquired  into,  that  such  information  as  he  had  received 
in  respect  of  those  matters  had  been  derived  from  information 
procured  by  his  solicitors  or  their  agents  in  and  for  the  purpose 
of  his  own  case,  held  a  sufficient  answer  (I/ydl  v.  Kennedy, 

9  App.  Cas.  81  (2). 

In  an  action  by  ceituis  que  trust  against  their  trustees  to 
make  good  the  loss  resulting  from  an  alleged  breach  of  trust, 
the  defendants  must  produce  correspondence  between  themselves 
and  their  solicitors  ante  litem  motam  {Maton  v.  Cattley,  22  Ch. 
D.  609). 

A  trustee  is  not  bound  to  produce  to  his  cestui  que  -trust  a 
case  laid  before  counsel  ante  litem  motam  where,  although  not 
personally  interested  in  the  matter,  the  case  is  laid  before  coun- 
sel with  a  view  to  resisting  the  claim  {Thomas  v  Sec.  State  for 
Jndia,  18  W.  R  812). 

A  letter  which  cannot  be  said  to  be  a  confidential  communica- 
tion between  the  defendant  and  any  one  in  the  nature  of  a 
legal  adviser  is  not  privileged  {English  v.  Tottie,  1  Q.  B.  D.  141  ; 
Andei-scn  v.  Bank  of  Columbia,  2  Ch.  D.  644.  A).  In  Storey  v. 
Lennox,  1  M.  &  C.  625,  where  the  plaintiff  collected  materials 
for  himself,  with  a  view  to  anticipated  litigation,  they  were  held 
not  protected. 

A  collection  of  records  the  result  of  the  solicitor's  professional 
knowledge,  research,  and  skill,  even  if  he  have  employed  others 

10  obtain  ^em,  is  privileged  {Lyell  v.  Kennedy,  27  Ch.  D.  81.  A). 
So  are  the  reports  of  an  accountant  employed  by  defendant's 
solicitor  to  investigate  books  ;  also  drafts  of  pleadings  and 
observations  made  upon  briefs,  though  the  briefs  are  not  when 
they  consist  of  matter  pu^uri^vm  (Walsham  v.  Stainton,  2  H. 
&  M.  1  ;  Wilson  v.  NoHhampton  By,  Co.,  14  Eq.  477  ;  Be  Brown, 
Tyas  V.  Brown.  42  L.  T.  501).  The  indorsement  on  the  brief  is 
not  privileged  {NichoU  v.  Jones,  18  W.  R.  451) ;  nor  are  the 
fthorthand  writer's  notes,  and  the  indorsement  on  counsel's  brief, 
in  proceedings  in  Lunacy  {Be  Brown,  28  W.  R.  675). 

A  pursuivant  of  the  Heralds'  College  is  not  the  legal  adriser 
of  a  person  who  employs  him  to  oppose  the  enrolment  of  a  pedi- 
gree in  the  College,  and  so  communications  between  them  are 
not  privileged  {Slade  v.  Tucker,  14  Ch.  D.  824). 

Answers  to  inquiries  addressed  by  defendants  to  their  agent  by 
direction  of  their  solicitor,  for  the  purpose  of  procuring  evidence 
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in  support  of  defendant's  case,  are  within  the  rale  as  to  protec- 
tion {Lafone  v.  Falkland  Islandt  Co,,  4  K.  &  J.  84). 

The  mere  fact  that  letters  might  afford  materials  for  the 
cross-examination  of  the  opponent's  witnesses  is  no  ground  for 
inspection  {Jticharda  v.  QMady,  L.  R.  7  C.  P.  127). 

A  plaintiff  has  obtained  inspection  of  an  agpreement  of  com- 
promise by  defendant  in  a  former  action  {Hutchinson  v,  Q I  over, 
1  Q.  B.  D.  138);  but  if  it  had  been  a  document  privileged  in  the 
former  action  it  would  have  retained  its  privilege  (BuUoek  v. 
Carry,  3  Q.  B.  D.  366);  Nordon  v.  Dtfriet,  8  Q.  K  D,  608. 
A).     • 

On  the  application  of  any  party  to  a  legal  proceeding  a  Court 
or  Judge  may  order  that  such  party  be  at  liberty  to  inspect  and 
take  coj^ies  of  any  entries  in  a  banker's  book  for  any  of  the 
purposes  of  such  proceedings.  An  order  under  this  section  may 
be  made  either  with  or  without  summoning  the  bank  or  any 
other  party,  and  shall  be  served  on  the  bank  three  clear  days 
before  the  same  is  to  be  obeyed,  unless  the  Court  or  Judge 
otherwise  directs.  {Bankers*  Book  Evidence  Act,  1879,  sec.  7.) 
By  this  section  the  Judge  has  power  to  make  the  order  ex  parte, 
but  except*  under  very  unusual  circumstances  such  jurisdiction 
in  civil  cases  ought  never  to  be  exercised  without  notice  to  the 
opposite  party.  The  power  given  to  the  Judge  should  be  exer- 
cised in  conformity  with  well-established  principles  of  juris- 
prudence {Davies  v.  White,  53  L.  J.  276). 

Discovery  must  be  from  the  opposite  party,  there  is  none 
directly  from  agents  {HaU  v.  L.  d:  N.  W,  By,  Co.,  86  L.  T.  848). 
In  an  action  for  an  account  of  profits  made  as  agents,  when  the 
agencywwas  denied,  that  question  was  directed  to  be  tried  before 
production  of  invoices  was  granted  {VemUnck  v.  Edvoards,  29  W. 
R.  189).  The  secretary  of  a  tramway  company  was  directed  to 
inquire  of  the  tram  driver,  or  otherwise  obtain  information  on 
the  subject-matter,  and  could  not  justify  a  refusal  to  do  so  on 
the  ground  that  evidence  had  been  obtamed  by  the  solicitor  for 
the  purposes  of  the  action  {Pavitte  v.  N.  Metrop,  Tramways,  48 
L.  T.  730).  And  a  defendant  was  asked  and  obliged  to  answer 
whether  his  solicitor  had  not  bad  numerous  interviews  with  the 
plaintiff's  solicitor,  previous  to  the  delivery  of  the  defence  in  the 
action  {Poakes  v.  Webb,  W.  N.  1884,  234).  In  Colyer  v.  Colyer, 
30  L.  J.  Ch.  408,  it  was  held  that  the  plaintiff  could  not  have 
inspection  of  the  private  books  kept  by  the  defendant's  agent. 

Discovery  may  be  had  of  third  parties  who  have  been  served 
with  notice  under  Order  XVI.  48  {MacAUisterx.  B.  of  Rochestei', 

6  C.  P.  D.  194) ;  there  was  none  from  co-defendants  {MoUoy  v. 
KUby,  16  Ch.  D.  162.  A) ;  but  see  now  Order  XVI.  56.  As  to 
obliging  third  parties  to  produce  documents  at  the  hearing  in 
the  Court  of  Appeal  see  Benyon  v.  Godden,  W.  N.  1877,  257. 

As  to  underwriters  suing  in  the  name  'of  the  assured  and 
unable  to  make  the  required  discovery  see  Wilson  v.  Raffalovich, 

7  Q.  B.  D.  653.  A. 

Next  friend.  A  defendant  is  entitled  to  an  affidavit  of  documents  from  the 
next  friend  of  a  plaintiff  of  unsound  mind  {Uigginson  v.  BaU, 
10  Ch.  D.  235).  When  it  is  sought  to  remove  a  person  from 
being  next  friend  of  an  infant  in  an  action  he  cannot  be  com- 
pelled to  give  discovery  for  this  purpose  {Re  Corsdlif,  Lawton  v. 
Elwes,  52  L.  J.  Ch.  399,  approved  in  Ingram  v.  LiUle,  11  Q.  B. 
D.  261). 

Luuatic.  In  an  action  against  the  committee  of  a  lunatic,  the  defendant 
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sucoessfollj  resisted  an  order  for  inspection,  on  the  ground  that 
the  documents  were  not  in  his  possession  or  control,  but  in  that 
of  the  Court  of  Chancery  {Vivian  v.  LiUU,  11  Q.  B.  D.  870). 

As  to  an  order  for  inspection  of  documents  relating  to  the 
estate  of  a  deceased  lunatic  see  Re  Smyth^  Rule  14,  n.  jtotL        • 

It  was  a  rule  of  the  Court  of  Chancery  that  the  discovery  Materiality, 
ought  to  be  material  to  the  relief  sought  {KefUewell  v.  Barstow, 
L.  R.  7  Ch.  698 ;  Mocre  v.  Craven,  Ibid,  din).  Where  the 
production  sought  is  material  only  on  the  quantum  of  the  amount 
payable  it  may  properly  be  postponed  to  the  hearing  to  deter- 
mine if  any  account  should  be  directed  ( Turney  v.  Bayley^  4  De 
G.  J.  &  S.  882). 

When  the  materiality  is  sufficiently  apparent  the  Court  will 
order  the  required  disooveiy,  unless  the  documents  be  privileged* 
There  is  a  reluctance  to  xnake  this  order  before  delivery  of 
statement  of  claim  {Caihin  v.  Craddock,  2  Ch.  D.  140 ;  Rep.  of 
CoOa  Rica  v.  Str<nub€rg,  11  Ch.  D.  823.  A).  Indeed,  it  seems 
obvious  that  it  would  not  be  desirable  to  make  it  a  general 
practice  to  issue  a  writ  merely  to  find  what  dociuuents  are  in 
the  adversary's  possession.  There  is  less  objection,  though  it  is 
not  a  matter  of  course,  to  make  this  order  before  delivery  of 
statement  of  defence  (Hancock  v.  Chjierm,  4  Ex.  D.  8  ;  Union 
Bank  v.  Manby,  13  Ch.  D.  241.  A).  When,  however,  documents 
have  been  referred  to  in  the  pleadings  they  come  within  the 
operation  of  Rule  15,  post 

Where  discovery  will  not  help  the  plaintiff  at  the  trial,  the 
Court  has  a  discretion  as  to  obliging  the  defendant  to  answer, 
and  will  not  do  so  where  compelling  the  answer  would  be  op- 
pressive. When  the  plaintiff  in  the  Court  below  insisted  on  an 
answer,  and  not  the  qualified  answer  he  was  entitled  to,  it  was 
held  that  the  order  for  a  further  answer  must  be  simply  dis- 
charged {Parker  v.  WeUt,  18  Ch.  D.  486.  A).  In  White  v. 
AhretiSf  26  Ch.  D.  717.  A,  the  Court  were  equally  divided  as  to 
whether  the  plaintiff  could  get  production  of  documents  where 
the  statement  of  daim  alleged  fraud,  but  did  not  allege  any 
specific  errors  in  the  accounts  already  furnished,  and  Uie  de- 
fendants denied  the  charges  and  pleaded  a  settled  account. 

Generally  speaking,  the  Court  does  not  weigh  with  great 
nicety  the  materiality  or  immaterality  of  the  discovery,  except 
where  the  discovery  would  be  such  as  the  plaintiff,  though 
failing  at  the  hearing,  might  afterwards  use  in  a  way  pre- 
judicial to  the  defendant  (per  Hatherley,  L.C.,  cited  in  Carver 
V.  Pinlo  Leite,  L.  R.  7  Ch.  97,  and  to  the  same  effect  see  Heugk 
V.  GarrtU,  44  L.  J.  Ch.  805). 

To  protect  a  defendant  from  production  of  a  document  on 
which  he  relies  as  evidence  of  his  title,  it  must  contain  no  matter 
supporting  the  plaintiff's  case  or  impeaching  the  defdkice.  The 
character  ascribed  to  it  by  the  defendant  must  be  averred  with 
a  reasonable  distinctness  and  positiveness  {Coomhe  v.  Corp,  of 
London,  1  T.  &  C.  681).  When  a  party  swears  that  documents 
are  immaterial,  it  has  been  held  to  be  sufficient,  unless  there  be 
something  which  qualifies  the  statement,  or  shows  substantial 
insufficiency  on  the  face  of  the  affidavit  {Minet  v.  Morgan,  L.  R. 
8  Ch.  366,  approving  PeUe  v.  Stoddart,  1  M.  &  G.  192,  where 
belief  upon  advice  and  no  more  was  considered  adequate). 

As  to  instances  of  where  discovery  has  been  refused,  as  not 
being  sought  for  the  purposes  of  the  action,  but  in  aid  of  some 
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other  proceedings,   see  Temperfey  v.  WUUU,   6  E.  &  B.   380  ; 
MetropdUan  Saloon  Co.  v.  Hawkins,  4  H.  &  N.  146. 

It  must  be  shown  that  there  is  such  a  connection  between 
plaintiff  and  defendant  as  entitles  the  plaintiff  to  see  the 
documenti^.  A  bill  could  not  be  61ed  against  a  mere  stranger 
for  the  production  of  documents  (per  Lord  Cottenham,  in  Adamt 
V.  Fisher,  8  M.  &  C.  541). 
Affidavit  of  The  test  of  the  sufficiency  of  the  affidavit  is,  Can  a  definite 
privilege.  issue  of  perjury  be  put  to  the  jurv,  assuming  the  answer  to  be 
false?  (TToZ^cr  v.  DanidL,  22  W.  R.  595). 

An  affidavit  that  a  document  is  privileged  is  insufficient  It 
ought  to  state  and  verify  the  facts  constituting  the  privilege 
{Gardner  v.  Imn,  4  Ex.  D.  49.  A). 

An  affidavit  setting  out  a  very  large  number  of  letters  instead 
of  referring  to  them  in  bundles  properly  identified  was  ordered 
to  be  taken  off  the  file  ( WaUcer  v.  PooU,  21  Ch.  D.  835). 

The  documents  may  be  described  as  "letters  and  corre- 
spondence which  have  passed  between  my  legal  advisers  and 
myself,  numbered  from  to  inclusive,  and  tied  up  in 

a  bundle  marked  with  the  letter  A,  and  initialed  by  me"  (Taylor 
v.  BaUen,  4  Q.  B.  D.  85.  A). 

In  Bewicke  v.  Graham,  7  Q.  B.  D.  400.  A,  an  affidavit  that 
"  certain  documents  related  solely  to  the  case  of  defendants,  and 
not  to  case  of  plaintiffs,  and  did  not  tend  to  support  it,  and  to 
the  best  of  their  knowledge,  information,  and  belief  contained 
nothing  to  impeach  the  case  of  defendants,"  wa?  held  sufficient 
objection.  Similarly  for  a  plaintiff  {Minet  v.  Morgan,  L.  R.  8 
Ch.  361).  In  Bvlman  v.  Young,  49  L.  T.  736.  A,  a  document 
was  described  as  a  copy  of  or  extract  from  a  confidential  letter 
from  a  person  who  was  no  party  to  the  action,  and  related  solely 
to  defendant's  case  and  not  to  plaintiff's  case,  and  did  not  tend 
to  support  plaintiff's  claim  or  contain  anything  impeaching 
defendant's  case.  The  affidavit  was  held  sufficient  But  this 
principle  does  not  hold  good  when  the  litigant  has  a  special 
interest  in  the  document  to  be  inspected ;  as,  for  instance,  where  a 
person  interested  under  the  will  of  a  deceased  partner  desires  to 
inspect  the  partnership  books.  Re  Pickering,  25  Ch.  D.  247.  A. 
For  other  forms  of  affidavits  see  KeUfewell  v.  Barttow,  L.  R.  7 
Ch.  693,  and  Moore  v.  Craven,  cited  in  Carver  v.  Pinto  Leite, 
Ibid.  91.  ♦ 

When  the  documents  afe  privileged  the  Court  will  not  order 
the  names  of  the  parties  to  be  set  out  {Taylor  v.  Oliver,  45  L. 
J.  Ch.  774). 

An  affidavit  of  documents  is  conclusive  unless  it  can  be  shown 
either  from  the  affidavit  itself,  or  from  the  documents  referred 
to,  or  from  an  admission  in  the  pleadings,  that  other  documents 
exist  {Jones  v.  Monte  Video  Gas  Co.,  5  Q.  B.  D.  556.  A;  Wdsh 
Coal  Co.  V.  GaskeU,  36  L.  T.  352  ;  SauU  v.  Browne,  17  Eq.  404  ; 
Cie,  Financi^re  v.  Peruvian  Guano  Co.,  11  Q.  B.  D.  65.  A; 
BoHnson  v.  BudgeU,  W.  N.  1884,  94  ;  Lyell  v.  Kennedy,  27  Ch. 
D.  19  A).  In  my  opinion,  says  Cotton,  L.J.,  where  there  is  a 
case  of  mere  suspicion,  the  Court  is  not  justified  in  disregarding 
the  oath  of  the  defendant  by  which  he  claims  that  which  is  in 
law  a  sufficient  protection  (Ibid.  21),  in  which  Bowen,  L.J., 
fully  concurred  (p.  29).  It  is  not  sufficient  to  make  an  affidavit 
denying  that  the  documents  in  question  assist  the  applicant, 
when  the  Court  is  reasonably  certain  from  the  nature  of  the 
documents  themselves  that  the  plaintiff  is  under  a  misconception 
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as  to  their  eflFect  {Att-QeneraX  v.  Emerson,  10  Q.  B.  D.  191.  A  ; 
Ponsonby  v.  Hartley,  W.  N.  1883,  44.  A).  It  seems  to  me  that 
eveiy  document  relates  to  the  matter  in  question  in  the 
action  which  not  only  would  be  evidence  on  any  issue,  but 
also  which  it  is  reasonable  to  suppose  contains  information 
which  may,  not  which  must,  either  directly  or  indirectly  enable 
the  party  requiring  the  affidavit  either  to  advance  his  own 
ease  or  to  damage  the  case  of  his  adversary  (per  Brett,  M.R., 
in  Cie,  PmancUrt  v.  Peruvian  Quano  Cb.  11  Q.  B.  D.  63.  A). 

On  an  application  for  discovery  the  nature  of  the  case  must 
be  such  as  to  suggest  to  the  Judge  that  documents  are  ox  have 
been  in  the  possession  or  power  of  the  party  against  whom  the 
order  is  sought  {Joknton  v.  Smith,  26  W.  R  539). 

In  an  action  for  the  recovery  of  land,  the  defendant  is  obliged  Privilege 
to  make  an  affidavit  of  his  documents  of  title,  but  he  may  object  Title, 
to  produce  them  {The  New  Investment  Co.  v.  Peed,  8  0.  P.  D. 
196 ;  Egremont  Burial  Board  v.  Egremont  Iron  Co,,  28  W.  R. 
594).  The  plaintiff  must  show  that  his  plaim  rests  on  some  rea- 
sonable foundation  (Phillips  v.  Phillips,  27  W.  R.  939 ;  Tovme 
V.  Coeks,   L.  R.  9  Ex.  45). 

It  would  be  very  dangerous  to  allow  a  plaintiff  to  enter  upon 
a  roving  inquiry,  which  might  result  in  his  finding  flaws  in  the 
title  of  the  defendant  for  the  benefit  of  somebody  else  (per  James, 
L.J.,  m  Kettlevjdl  v.  Barstow,  L.  R.  7  Oh.  694).  A  plaintiff  will 
not  be  compelled  to  produce  muniments  of  title  which  he  swears 
do  not,  to  the  best  of  his  knowledge,  information,  and  belief,  con- 
tain anything  impeaching  his  case,  or  supporting  or  material  to 
the  case  of  the  defendant  {Minet  v.  Morgan,  L.  R.  8  Oh.  361 ; 
Bewicke  v.  Graham,  7  Q.  B.  D.  400.  A). 

In  an  action  for  the  recovery  of  land,  a  plaintiff  is  entitled  to 
discovery  as  to  all  matters  relevant  to  bis  own,  and  not  to  the 
defendant's  case  (Lydl  v.  Kennedy,  8  App.  Cas.  217). 

An  application  wiU  not  be  granted  that  one  man  should  be 
compelled  to  produce  another  man*s  title  deeds  because  he  has 
joint  possession  of  them.  But  an  allegation  that  other  parties, 
who  are  not  before  the  Court,  have  an  interest,  will  not  be 
sufficient  {KearsUy  v.  Philips  &  Ducane,  10  Q.  B.  D.  465.  A  ; 
KetUewdl  v.  Barstow,  L.  R.  7  Ch.  698 ;  HacUey  v.  McDougaU, 
Ibid.  812).  The  objection  ought  to  state  the  nature  of  the 
joint  ownership  {Bovill  v.  Cotoan,  L.  R.  5  Ch.  495). 

In  an  action  against  the  committee  of  a  lunatic,  the  defendant 
snccessfnlly  resisted  an  order  for  inspection,  on  the  ground  that 
the  documents  were  not  in  his  possession  or  control,  but  in  that 
of  the  Court  of  Chancery  ( Vivian  v.  Little,  11  Q.  B.  D.  370). 

A  lessee  holding  over  will  not  be  allowed  to  interrogate  his 
landlord  with  the  object  of  showing  that  his  title  has  expired 
[Walien  v.  Porrestt,  L.  R.  7  Q.  B.  289). 

A  lessor  is  entitled  to  have  the  boundaries  kept  distinguished, 
and  where  thifi  has  been  neglected,  discovery  has  been  granted 
to  restore  the  successor  to  the  lessor  to  the  position  he  would 
have  occupied  but  for  the  omiasion  {Brown  v.  Wales,  15  Eq.  142). 

A  mortgagee  can  only  be  compelled  to  produce  deeds  ( 1 ) 
where  fraud  is  charged  {Kennedy  v.  Oreen,  6  Sim.  6) ;  (2)  where 
the  deed  is  referred  to  in  the  defence  so  as  to  make  it  pajrt  of  it 
{Latimer  v.  Neate,  4  CL  &  F.  570 ;  (8)  where  a  mortgagor  has 
become  bankrupt,  under  the  Bankruptcy  Act  (Bankruptcy  Rules, 
1884,  68). 

A  mortgagee  in  a  redemption  action  brought  by  a  remainder- 
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man  cannot  be  ordered  to  produce  the  deed  of  settlement  under 
which  the  mortgage  was  made  {Chichester  v.  Marquis  of 
BonegoR,  L.  R.  5  Ch.  497).  But  he  may  be  obliged  to  disclose 
the  amount  due  on  the  security,  and  what  security  he  holds  for 
his  debt  {Wat  of  Engla'nd  Bank  v.  NichdU,  6  Ch.  D.  613). 

Discovery  will  not  be  granted  in  aid  of  an  action  for  recovery 
of  land  in  India  {Reiner  v.  M.  of  Salisbury,  2  Ch.  D.  378). 

The  peculiarity  of  insurance  business  has  given  rise  to  a 
practice  of  granting  discovery  to  a  larger  extent  than  in  ordinary 
business.  The  underwriters  are  entitled  to  discovery  of  ships' 
papers  without  an  affidavit,  and  from  all  persons  interested  in 
the  proceedings  {China  S.S,  Co.  v.  Commercial  Assvr.t  8  Q.  B.  D. 
142.  A). 

In  an  action  on  a  policy  of  insurance  the  defendants  obtained 
an  order  that  the  action  should  be  stayed  until  the  plaintifiFs 
satisfied  the  Court  that  they  had  done  all  in  their  power  to 
obtain  production  of  the  ship  s  papers  ( West  of  England  Bank  v. 
Canton  Co,,  2  Ex.  D.  472) ;  but  the  plaintiff  should  show  that  he 
has  tried  to  obtain  the  required  information  {Mertens  v.  Eaigh, 
8  De  G.  J.  &  S.  528). 

In  an  action  on  a  policy  of  marine  insurance,  the  order  for  the 
discovery  of  the  ship's  papers  may  be — "  That  the  plaintiffs  and 
all  persons  interested  in  these  proceedings,  and  in  the  insurance 
the  subject  of  this  action,  do  produce  and  show  to  the  de-  . 
fendants  all  ship's  papers  "  (describing  them  as  in  Form  K,  19), 
''  which  are  now  in  the  custody  of  the  plaintiffs  and  the  other 
persons  aforesaid,  their  or  any  of  their  brokers,  &c.,  and  in  the 
meantime  all  proceedings  be  stayed  {China  Steamship  Co.  v. 
CommerciaZ  Insurance  Co,,  8  Q.  B.  D.  142.  A).  For  form  of 
order  for  production  (Underwriters)  see  App.  K,  Form  19,  post. 

Where  defendant  was  clerk  to  a  local  board,  and  the  pro* 
duction  would  have  prejudiced  his  lien,  the  Court  would  not 
make  the  order  before  the  trial,  unless  a  sufficient  sum  were 
paid  into  Court,  upon  which  he  was  to  have  the  same  lien  as 
upon  the  papers  {Nevnngton  Board  v.  Eldridge,  12  Ch.  D.  349.  A). 

A  solicitor  cannot  set  up  a  lien  acquired  in  a  cause  as  against 
the  right  of  parties  to  the  action  to  have  production  of  the 
documents  ( Vale  v.  Oppert,  L.  R  10  Ch.  340) ;  nor  can  he 
resist  production  of  a  settlement  when  summoned  under  a 
subpoena  duces  tecum,  on  the  ground  that  he  has  not  been  paid  the 
costs  of  preparing  it  {Fowler  v.  Forder,  60  L.  J.  Ch.  686).  He 
is  not  entitled  to  refuse  to  produce  documents  for  examination 
by  the  trustee  on  which  he  claims  a  lien  in  respect  of  professional 
services  done  for  a  bankrupt  before  the  bankruptcy  {Be  ToUma,n, 
13  Ch.  D.  885.  A). 

The  words,  "  and  never  have  had,"  are  material  ( Wagsta^e  v. 
Anderson,  39  L.  T.  832). 

Where  the  documents  by  the  consent  of  parties  are  submitted 
to  the  Judge  his  decision  is  final  {Bustros  v.  White,  1  Q.  B.  D. 
423.  A). 

If  the  person  in  whose  control  the  documents  are  is  not 
within  the  jurisdiction  of  the  Court,  and  it  is  difficult  if  not 
impossible  to  obtain  the  discovery,  the  Court  will  not  stay  the 
action  under  those  cinrnmstances  {Eraser  v.  Burrows,  2  Q.  B.  D. 
624). 

If  the  Court  be  not  satisfied  that  its  order  has  been  complied 
with  the  action  may  be  dismissed  {Bep.  of  Liberia  v.  Bove^  1 
App.  Cas.  139). 
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Where  the  issue  is  whether  certain  aooounts  httve  been 
settled,  the  pUuntiffs  who  were  alleged  to  be  parties  to  those 
accounts  have  been  held  entitled  to  their  production  {Dickton 
V.  Harriton,  47  L.  J.  Ch.  686).  On  app^  defendants  were 
ordered  to  file  an  affidavit  that  they  had  no  documents  showing 
or  tending  to  show  that  the  aooounts  alleged  to  be  settled  were 
not  settled  (W.  N.  1878,  146). 

An  order  for  discovery  may  be  made  in  proceedings  under  the 
Ck)mpanie8  Act,  1862,  though  no  action  is  prooeeding  {Re 
Natumal  Fundt  Co.,  24  W.  R.  774). 

In  an  Admiralty  action  an  order  for  discovery  may  be  made 
against  the  owners  o(  a  foreign  ship  (The  £mma,  24  W.  B. 
687). 

14.  It  shall  be  lawful  for  the  Court  or  a  Judge,  at  J^^^^^^ 
any  time  during  the  pendency  of  any  cause  or  matter,  ©f  docu.  ^'^ 
to  order  the  production  by  any  party  thereto,  upon  «»«»<»• 
oath,  of  such  of  the  documents  in  his  possession  or 
power,  relating  to  any  matter  in  question  in  such  cause 
or  matter,  as  the  Court  or  Judge  shall  think  right ;  and 
the  Court  may  deal  with  such  documents,  when  pro- 
duced, in  such  manner  as  shall  appear  just. 

There  are  certain  classes  of  actions  in  which  documents 
referred  to  in  the  pleadings  ought  to  be  produced  forthwith. 
See  the  remarks  of  Bowen,  L.  J.,  in  QuUter  v.  HeaJUyy  28  Ch.  D. 
61.  A,  where  WAsUr  v.  Whewell,  16  Ch.  D.  121,  was  considered. 
Rule  16jpoit  enables  a  party  to  place  his  opponent  in  the  pre- 
dicament that  he  may  not  be  allowed  to  use  the  documents 
referred  to  in  the  pleadings  at  the  trial  after  notice  to  produce. 

When  a  Judge  directs  documents  to  be  produced  at  a  particular 
place  he  is  exercising  a  discretion  with  which  the  Court  of 
Appeal  will  not  interfere  {Bu»tro8  v.  Buttros,  80  W.  R  374.  A). 

An  order  for  inspection  of  documents  relating  to  the  estate  of 
a  lunatic  deceased  was  made  on  production  of  an  affidavit  show- 
ing a  primd  fctcie  title  to  the  lunatic's  property  {Re  Smyths  16 
Ch.  D.  673.  A) ;  the  solicitor  of  the  Treasury  to  whom  a<kQinis- 
tration  of  the  estate  of  an  intestate  had  been  granted  was  held 
not  bound  to  make  an  affidavit  of  documents  until  a  primd  facie 
case  had  been  made  by  the  plaintiff  alleged  next  of  kin  {Lane  v. 
Gray,  16  Eq.  662). 

fVesh  orders  as  to  the  production  of  documents  may  be  made 
from  time  to  time  accordmg  to  the  circumstances  brought  to  the 
knowledge  of  the  Court  {PreHney  v.  M,  of  Colcheeter,  24  Ch.  D. 
376.  A). 

A  party  who  has  a  right  to  have  documents  produced  for  his 
inspection  has  also  a  right  to  take  copies  of  them  {Pratt  v.  Pratt, 
80  W.  R  837). 

As  to  the  power  of  the  Court  to  allow  original  documents  to 
be  taken  out  of  the  jurisdiction,  see  Lafone  v.  Falkland  /elands 
Co.,iK.k  J.  89). 

16.  Every  party  to  a  cause  or  matter  shall  be  xxxi.  i4. 
entitled,  at  any  time,  by  notice  in  writing,  to  give  2j*SSi!£  "* 
notice  to  any  other  party,  in  whose  pleadings  or  affi-  ings. 
davits  reference  is  made  to  any  document,  to  produce 
such  document  for  the  inspection  of  the  party  giving 
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such  notice,  or  of  his  solicitor,  and  to  permit  him  or 
them  to  take  copies  thereof ;  and  any  party  not  com- 
plying with  such  notice  shall  not  afterwards  be  at 
liberty  to  put  any  such  document  in  evidence  on  his 
behalf  on  such  cause  or  matter,  unless  he  shall  satisfy 
the  Court  or  a  Judge  that  such  document  relates  only 
to  his  own  title,  he  being  a  defendant  to  the  cause  or 
matter,  or  that  he  had  some  other  cause  or  excuse 
which  the  Court  or  Judge  shall  deem  sufficient  for  not 
complying  with  such  notice  :  in  which  case  the  Court 
or  Judge  may  allow  the  same  to  be  put  in  evidence  on 
such  terms  as  to  costs  and  otherwise  as  the  Court  or 
Judge  shall  think  fit 

This  Rule  only  Bays  that  if  a  plaintiff  does  not  prodnce  a 
document  to  which  he  has  referred  in  his  pleading  he  shall  not 
be  at  liberty  afterwards  to  put  that  document  in  evidence. 
That  is  the  penalty.  It  may  be>that  that  part  of  his  claim  will 
fail  in  consequence,  but  the  Rule  does  not  take  away  the 
privilege  against  production,  per  Cotton,  L.J.,  in  Rchertt  v. 
Opptnheim,  26  Oh.  D.  724.  A). 

In  Cam  v.  Fitzgerald,  W.  N.  1884, 18,  Mathew,  J.,  held  that  a 
document  referred  to  in  particulars  (which  had  been  ordered  by 
a  Master)  were  docnments  referred  to  in  a  pleading  within  the 
meaning  of  this  Rule. 

There  is  a  distinction  between  ordinary  discovery  and  the 
discovery  of  documents  referred  to  in  pleadings  and  affidavits 
(QuUter  v.  HeaUy,  28  Oh.  D.  51.  A,  where  WebiUr  v.  WhevmU, 
15  Oh.  D.  121,  is  considered). 

When  the  production  of  writings  for  the  purpose  of  comparison 
is  desired,  as  they  can  be  compared  only  with  writings  proved 
to  the  satisfaction  of  the  Judge  to  be  genuine,  this  can  only^be 
done  at  the  hearing  {WiUon  v.  Thomhury,  17  Eq.  517). 

As  to  costs  under  this  Rule  see  Order  LXY.  27  (17). 

16.  Notice  to  any  party  to  produce  any  documents 
referred  to  in  his  pleading  or  affidavits  shall  be  in  the 
Form  No.  9  in  Appendix  B,  with  such  variations  as 
circumstances  may  require. 

17.  The  party  to  whom  such  notice  is  given  shall, 
within  two  days  from  the  receipt  of  such  notice,  if  all 
the  documents  therein  referred  to  have  been  set  forth 
by  him  in  such  affidavit  as  is  mentioned  in  Eule  13, 
or  if  any  of  the  documents  referred  to  in  such  notice 
have  not  been  set  forth  by  him  in  any  such  affidavit, 
then  within  four  days  from  the  receipt  of  such  notice, 
deliver  to  the  party  giving  the  same  a  notice  stating 
a  time  within  three  days  from  the  delivery  thereof  at 
which  the  documents,  or  such  of  them  as  he  does  not 
object  to  produce,  may  be  inspected  at  the  office  of  his 
solicitor,  or  in  the  case  of  bankers*  books  or  other 
books  of  account,  or  books  in  constant  use  for  the  pur- 
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poses  of  any  trade  or  business,  at  their  usual  place  of 
custody,  and  stating  which  (if  any)  of  the  documents 
he  objects  to  produce,  and  on  what  ground.  Such 
notioe  shall  be  in  the  Form  Ko.  10  in  Appendix  £, 
with  such  variations  as  circumstances  may  require. 

18.  If  the  party  served  with  notice  under  Eule  17     f/f/* 
omits  to  give  such  notice  of  a  time  for  inspection,  or  oider  for 
objects  to  give  inspection,  or  offers  inspection  else- ^'^•p®*^**"- 
where  than  at  the  office  of  his  solicitor,  the  Judge  may, 

on  the  application  of  the  party  desiring  it,  make  an 
order  for  inspection  in  such  place  and  in  such  manner 
as  he  may  think  fit ;  and,  except  in  the  case  of  docu- 
ments referred  to  in  the  pleadings  or  affidavits  of  the  Docum^u 
party  against  whom  the  application  is  made,  or  dis- ^^ 
dosed  in  his  affidavit  of  documents,  such  application 
shall  be  founded  upon  an*  affidavit  showing  of  what 
documents  inspection  is  sought,  that  the  party  apply- 
ing is  entitled  to  inspect  them,  and  that  they  are  in 
the  possession  or  power  of  the  other  party. 

19.  An  order  upon  the  lord  of  a  manor  to  allow  r.  o.  h.  t. 
limited  inspection  of  the  Court  Rolls  may  be  made  on  co^Srt  iSii*. 
the  application  of  a  copyhold  tenant  supported  by  an 
affidavit  tiiat  he  has  applied  for  inspection,  and  that 

the  same  has  been  refused. 

20.  If  the  party  from  whom  discovery  of  any  kind  xxxi,  i9. 
or  inspection  is  sought  objects  to  the  same,  or  any  SSybo" 
part  thereof,  the  Court  or  a  Judge  may,  if  satisfied  that  reaerved. 
the  right  to  the  discovery  or  inspection  sought  depends 

on  the  determination  of  any  issue  or  question  in  dis- 
pute in  the  cause  or  matter,  or  that  for  any  other 
reason  it  is  desirable  that  any  issue  or  question  in 
dispute  in  the  cause  or  matter  should  be  determined 
before  deciding  upon  the  right  to  the  discovery  or 
inspection,  order  that  such  issue  or  question  be  deter- 
mined first,  and  reserve  the  question  as  to  the  dis- 
covery or  inspection. 

'  In  Re  Leigh,  6  Oh.  D.  256.  A,  where  an  executrix  disputed  a 
hone-dealer's  aoccmnt,  and  the  dispute  was  whether  or  not 
certain  horses  were  sold  on  commission,  the  Court  refused  to 
order  the  horse-dealer  to  disclose  the  prices,  as  being  immaterial, 
until  it  had  been  decided  that  the  hones  were  sold  on  com- 
mjssioo. 

In  an  action  for  an  account  of  profits  made  as  agents,  where 
the  agency  was  denied,  that  question  was  directed  to  be  tried 
before  production  of  invoioes  was  granted  ( Verminck  v.  Edwards, 
29  W.  B.  189). 


%n 


Order  XXXL  Discovery  and  Inspection, 


TJJTi.  20.  21.  If  any  party  fails  to  comply  with  any  order  to 
tL.tti ply  with  answer  interrogatones,  or  for  discovery  or  inspection 
*^^'  of  documents,  he  shall  he  liable  to  attachment.  He 
shall  also,  if  a  plaintiff,  he  liable  to  have  his  action 
dismissed  for  want  of  prosecution,  and,  if  a  defendant, 
to  have  his  defence,  if  any,  struck  out,  and  to  be  placed 
in  the  same  position  as  if  he  had  not  defended,  and 
the  party  interrogating  may  apply  to  the  Court  or  a 
Judge  for  an  order  to  that  effect,  and  an  order  may  be 
made  accordingly. 

On  giying  a  notice  of  motion  to  commit  a  defendant  for 

contempt  in  disobeying  an  order  for  discovery,  a  copy  of  the 

affidavits  relied  on  should  be  served  under  Order  LIT.  4  {Litchjitld 

V.  Jones,  25  Ch.  D.  84  ;  Hampden  v.  WaUis,  26  Ch.  D.  746.  A). 

.    The  order  should  be  indorsed  pursuant  to  Order  XLI.  5  (Ibid. ). 

In  DanvUlier  v.  Myers,  W.  N.  1883,  58,  the  action  was  dis- 
missed, although  this  bad  the  effect  of  defeating  the  plaintiff's 
claim,  even  to  those  parts  of  his  demand  to  which  the  discovery 
sought  did  not  relate. 

Where  a  Master  has  made  an  order  under  this  Rule,  that  an 
action  be  dismissed  unless  certain  interrogatories  be  answered 
by  a  certain  day,  the  action  does  not  come  to  an  end  so  as  to 
prevent  an  extension  of  time  after  that  day,  under  Order  LXTV. 
(7  Burke  v.  Roonet/,  4  C.  P.  D.  226). 

It  will  only  be  in  extreme  cases  that  the  Court  will  consent 
to  strike  out  the  defence  (W.  N.  1876,  202). 

This  Rule  does  not  ap^y  to  orders  made  under  Order  XVI. 
14  {Pike  v.  Seene,  85  L.  T.  841). 

J^^'V'  22.  Service  of  an  order  for  interrogatories  or  dis- 
taio  Older,  covery  or  inspection  made  against  any  party  on  his 
solicitor  shall  be  sufficient  service  to  found  an  applica- 
tion for  an  attachment  for  disobedience  to  the  order. 
But  the  party  against  whom  the  application  for  an 
attachment  is  made  may  show  in  answer  to  the  appli- 
cation that  he  has  had  no  notice  or  knowledge  of  the 
order. 


XXXI.  22. 
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23.  A  solicitor,  upon  whom  an  order  against  any 
party  for  interrogatories  or  discovery  or  inspection  is 
served  under  the  last  preceding  Eule,  who  neglects 
without  reasonable  excuse  to  give  notice  thereof  to  his 
client,  shall  be  liable  to  attachment. 

24.  Any  party  may,  at  the  trial  of  a  cause,  matter 
or  issue,  use  in  evidence  any  one  or  more  of  the 
answers  or  any  part  of  an  answer  of  the  opposite  party 
to  interrogatories  without  putting  in  the  others  or  the 
whole  of  such  answer  :  Provided  always,  that  in  such 
case  the  Judge  may  look  at  the  whole  of  the  answers, 
and  if  he  shall  be  of  opinion  that  any  others  of  them 
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are  so  coimectdd  with  those  put  in  that  the  last- 
mentioned  answers  ought  not  to  be  used  without  them, 
he  may  direct  them  to  be  put  in 

25.  In  every  cause,  or  matter,  the  costs  of  discovery,  Secnrity  for 
by  interrogatories  or  otherwise,  shall,  unless  otherwise  SJen  to 
ordered  by  the  Court  or  a  Judge,  be  secured  in  the  first  \l^^' 
instance  as  provided  by  Rule  26  of  this  Order,  by  the 

party  seeking  such  discovery,  and  shall  be  allowed  as 
part  of  his  costs  where,  and  only  where,  such  discovery 
shall  appear  to  the  Judge  at  the  trial,  or,  if  there  is  no 
trial,  to  the  Court  or  a  Judge,  or  shall  appear  to  the 
Taxing  Ofl&cer,  to  have  been  reasonably  asked  for. 

Rules  25  and  26  do  not  apply  to  an  order  for  discovery  of  ship's 
papers  (Law  v.  Budd,  W.  N.  1883,  166). 

The  deposit  is  only  to  be  dispensed  with  when  there  is  a 
genuine  inability  to  make  it  {Henderton  v.  RipUy,  W.  N.  1884, 
85 ;  Cbmp.  du  Pacifiqw  v.  Quano  Oo.,  W.  N.  1883,  166). 

26.  Any  party  seeking  discovery  by  interrogatories  Amount  of 
shall,  before  delivery  of  interrogatories,  pay  into  Court  *®*'"'**y- 
to  a  separate  account  in   the  action,   to   be  called 

"  Security  for  Costs  Account,"  to  abide  further  order, 
the  sum  of  £5,  and,  if  the  number  of  folios  exceed 
five,  the  further  sum  of  10s.  for  every  additional  folio. 
Any  party  seeking  discovery  otherwise  than  by  in- 
terrogatories shall,  before  making  application  for 
discovery,  pay  into  Court,  to  a  like  account,  to  abide 
farther  order,  the  sum  of  £5,  and  may  be  ordered 
further  to  pay  into  Court  as  aforesaid  such  additional 
sum  as  the  Court  or  a  Judge  shall  direct  The  party 
seeking  discovery  shall,  with  his  interrogatories  or 
order  for  discovery,  serve  a  copy  of  the  receipt  for  the  Ctopy  receipt 
said  payment  into  Court,  and  the  time  for  answering  ^  ^^^  ' 
or  making  discovery  shall  in  all  cases  commence  from 
the  date  of  such  service.  The  party  from  whom  dis- 
covery is  sought  shall  not  be  required  to  answer  or 
make  discovery  unless  and  until  the  said  payment  has 
been  made. 

The  deposit  required  by  this  Rule  prior  to  discovery  is  security 
for  the  general  costs  of  the  action  (Jubb  v.  Bibbs,  W.  N.  1883, 
208). 

Where  interrogatories  are  delivered  to. more  than  one  defen- 
dant in  an  action,  the  prescribed  deposit  is  to  be  made  in  respect 
of  each  defendant  {Smith  v.  JUed,  W.  N.  1883,  196). 

A  single  deposit  of  £5  is  sufiBcient  before  an  application  for 
an  order  for  discovery  of  documents  is  made  against  several  co- 
plaintiffs  {Oampbdl  v.  Z&rd  PouleU,  W.  N.  1884,  48). 

The  provisions  as  to  giving  security  in  the  first  instance  can- 
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not  be  waived  by  consent  {Aste  v.  Stumore^  IS  Q.  B.  D.  820.  A). 
They  can  only  be  dispensed  with  by  the  Court  {Btirr  v.  ffubbard, 
W.  N.  1883,  198).  As  for  instance  where  beneficiaries  under  a 
will  in  poor  circumstances  alleged  that  the  executor  had  sold  the 
property  to  his  nominee  at  under  value  {Smith  v.  Wmty  32  W. 
R  512). 

In  Jones  v.  Jones,  W.  N.  1884,  17,  Matthew,  J.,  appeared  to 
be  of  opinion  that  he  had  no  power  to  abridge  the  time  when 
the  receipt  was  neglected  to  be  served,  nd  cotter  Order  LXIV. 
7,  post 

27.  Unless  the  Court  or  a  Judge  shall  at  or  before 
the  trial  otherwise  order  the  amount  standing  to  the 
credit  of  the  "Security  for  Costs  Account"  in  any 
cause  or  matter,  shall  after  the  cause  or  matter  has 
been  finally  disposed  of  be  paid  out  to  the  party  by 
whom  the  same  was  paid  in  on  his  request,  or  to  his 
solicitor  on  such  party's  yrritten  authority,  in  the 
event  of  the  costs  of  the  cause  or  matter  being  ad- 
judged to  him,  but,  in  the  event  of  the  Court  or  Judge 
ordering  him  to  pay  the  costs  of  the  cause  or  matter, 
the  amount  in  Court  shall  be  subject  to  a  lien  for  the 
costs  ordered  to  be  paid  to  any  other  party. 

27(X.  If  after  a  cause  or  matter  has  been  finally  dis- 
posed of,  by  consent  or  otherwise,  no  taxation  of  costs 
shall  be  required,  the  Taxing  Officer,  Master,  or  Chief 
Clerk  (as  the  case  may  be)  may,  either  by  consent  of 
the  parties,  or  on  being  satisfied  that  any  party  who 
has  lodged  any  money  to  the  "Security  for  Costs 
Account "  in  such  cause  or  matter  has  become  entitled 
to  have  the  same  paid  out  to  him,  give  a  certificate  to 
that  effect,  which  certificate  shall  be  acted  on  and 
have  effect  in  all  respects  as  if  the  same  had  been  an 
order  made  in  the  said  cause  or  matter. 

In  actions  28.  In  any  action  against  or  by  a  sheriff  in  respect 
bTa^aherifr.  ^^  ^^7  ^lattcrs  Connected  with  the  execution  of  liis 
office,  the  Court  or  a  Judge  may,  on  the  application 
of  either  party,  order  that  the  affidavit  to  be  made  in 
answer  either  to  interrogatories  or  to  an  order  for 
discovery  shall  be  made  by  the  officer  actually  con- 
cerned. 


R8.C. 
Oct.  IP 84. 
Certificate. 


OKDER  XXXIL 
Admissions. 

A  party  may  now  call  on  his  opponent  to  admit,  for  the  purpose 
of  the  cause,  any  specific  facts  which  he  may  think  expedient, 
and  the  part^  refusing  will  have  to  bear  the  cost  of  proof,  unless 
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the  Jradge  certify  that  such  refosal  wm  reaaonable.  He  will  re- 
quire leave  to  withdraw  such  admisson  (r.  4).  Rule  6  ia  similar 
in  purport  to  the  previoas  Order  XL.  11,  to  obtain  judgment  on 
the  pleadings.  A  Rule  (9)  is  added,  that  if  a  notice  to  admit  or 
produce  comprise  documents  which  are  not  necessary,  the  costs 
are  to  be  borne  by  the  party  giving  the  notice. 

1.  Any  party  to  a  cause  or  matter  may  give  notice,  xxxii  i. 
by  his  pleading,  or  otherwise  in  writing,  'that  he  ^®*  "'^^ 
admits  the  trath  of  the  whole  or  any  part  of  the  case 

of  any  other  party. 

Where  defendant  in  a  salvage  action  admits  all  the  facts,  the 
plainti£f  will  not  be  allowed  to  call  evidence  except  by  leave  of 
the  Court  and  on  special  grounds  {The  Bai-dmckf  9  P.  D.  82). 

2.  Either  party  may  call  upon  the  other  party  to   xxxii.  2. 
admit  any  document,  saving  all  just  exceptions ;  and  ^^^^aScu- 
in  case  of  refusal  or  neglect  to  admit,  after  such  notice,  ments. 
the  costs  of  proving  any  such  document  shall  be  paid 

by  the  party  so  neglecting  or  refusing,  whatever  the 
result  of  the  cause  or  matter  may  be,  unless  at  the 
trial  or  hearing  the  Court  or  a  Judge  shall  certify  that 
the  refusal  to  admit  was  reasonable ;  and  no  costs  of 
proving  any  document  shall  be  allowed  unless  such 
notice  be  given,  except  where  the  omission  to  give  the 
notice  is,  in  the  opinion  of  the  Taxing  Officer,  a  saving 
of  expense. 

The  admission  of  a  copy  as  being  a  true  copy  will  not  enable 
the  party  to  dispense  with  the  production  of  the  original,  other- 
wise, as  0)leridge,  J.,  observed,  when  once  the  correctness  of  a 
copy  was  admitted,  no  original  would  be  produced  (Sharpe  v. 
Lambf  11  Ad.  &  £.  807).  One  obvious  reason  why  the  Court 
should  insist  on  the  production  of  originals,  is  to  see  that  they 
are  properly  stamped  ( Vane  v.  WkiUington,  2  DowL  N.  S.  757). 
In  which  case  it  appeared  that  the  bill  sued  upon  was  in- 
sufficiently stamped,  and  see  Wrtght  v.  Smilkt  8  Ad.  &  E.  255, 
where  defendant  had  admitted  the  execution  of  a  document  as 
a  counterpart  lease.  It  turned  out  at  the  trial  that  though 
indorsed  and  stamped  as  a  counterpart  it  was  executed  by  both 
parties,  and  was  in  effect  an  original  lease. 

3.  A  notice  to  admit  documents  shall  be  in  the  xxxn.  3. 
Form  No.  11  in  Appendix  B,  with  such  variations  as  ''o'^ot 
circumstances  may  require. 

4.  Any  party  may,  by  notice  in  writing,  at  any  Notice  to 
time  not  later  than  9  days  before  the  day  for  which  **^^*  ^'^**' 
notice  of  trial  has  been  given,  call  on  any  other  party 

to  admit,  for  the  purposes  of  the  cause,  matter,  or 
issue  only,  any  specific  fact  or  facts  mentioned  in  such 
notice.  And  in  case  of  refusal  or  neglect  to  admit  the 
same  within  6  days  after  service  of  such  notice,  or 
within  such  further  time  as  may  be  allowed  by  the 
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Court  or  a  Judge,  the  costs  of  proving  such  fact  or 
facts  shall  be  paid  by  the  party  so  neglecting  or  refus- 
ing, whatever  the  result  of  the  cause,  matter,  or  issue 
may  be,  unless  at  the  trial  or  hearing  the  Court  or  a 
Judge  certify  that  the  refusal  to  admit  was  reasonable,  or 
unless  the  Court  or  a  Judge  shall  at  any  time  other- 
Tor  psrticu-  wise  order  or  direct  Provided  that  any  admission 
made  in  pursuance  of  such  notice  is  to  be  deemed  to 
be  made  only  for  the  purposes  of  the  particular  cause, 
matter,  or  issue,  and  not  as  an  admission  to  be  used 
against  the  party  on  any  other  occasion  or  in  favour  of 
any  person  other  than  the  party  giving  the  notice : 
Provided  also,  that  the  Court  or  a  Judge  may  at 
any  time  allow  any  party  to  amend  or  withdraw  any 
wtthdnwai.  admission  so  made  on  such  terms  as  may  be  just. 

There  is  no  power  to  set  aside  such  notice  {Crawford  v.  Chn-Uy, 
W.  N.  1883,  198). 

The  service  of  a  notice  to  admit  a  fact  does  not  preclude  the 
party  from  delivering  interrogatories  for  the  same  purpose  {Hellier 
V.  EUii,  W.  N.  1884,  9). 

6.  A  notice  to  admit  facts  shall  be  in  the  Form  No. 
1 2  in  Appendix  B,  and  admissions  of  facts  shall  be  in 
the  Form  No.  13  in  Appendix  B,  with  such  variations 
as  circumstances  may  require. 

6.  Any  party  may  at  any  stage  of  a  cause  or  matter, 
where  admissions  of  fact  have  been  made,  either  on  the 
pleadings  or  otherwise,  apply  to  the  Court  or  a  Judge 
for  such  judgment  or  order  as  upon  such  admissions 
he  may  be  entitled  to,  without  waiting  for  the  deter- 
mination of  any  other  question  between  the  parties ; 
and  the  Court  or  a  Judge  may  upon  such  application 
make  such  order,  or  give  such  judgment  as  the  Court 
or  Judge  may  think  just 

Ordinarily  the  application  for  judgment  under  this  Rule  in  the 
Ch.  D.  should  be  by  motion,  and  judgment  pronounced  in  Court, 
per  Kay,  J.,  in  Cook  v.  Haynet,  W.  N.  1884,  76  ;  Hetherington 
V.  Longrigg^  10  Ch.  D.  162  ;  sed  confer  Gough  v.  Heady,  49  L. 
T.  772.  The  affidavit  of  service  should  be  filed  before  the  rising 
of  the  Court  on  the  day  of  the  motion  {Jonei  v.  Bartliolomew,  49 
L.  T.  442). 

In  the  Q.  B.  D.  it  is  usually  by  summons  {Padgett  v.  BinnSf 
W.  N.  1884,  10). 

Motions  for  judgment  on  admissions  in  the  pleadings  may  be 
made  at  any  stage  of  the  proceedings  ;  it  makes  no  difference 
that  plaintiff  has  joined  issue  on  the  defence  and  given  notice  of 
trial  {Brovm  v.  Pearson,  21  Ch.  D.  716).  The  costs  of  the 
reply  were  not  given  to  the  plaintiff. 

The  exercise  of  the  power  given  by  the  Rule  is  discretionary 
(MeUor  v.  SidebotUmt  5  Ch.  D.  842.  A). 
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A  lessor  who  claims  possesdon  is  entitled  to  judgment  against 
the  lessee  when  the  only  defence  set  up  is  that  the  lessee  is  not 
in  possession,  and  that  all  his  interest  hsispassed  to  the  trustee 
in  his  bankruptcy  {Oroft  v,  CoUingvmd,  W.  N.  1884,  83).  And 
judgment  may  be  also  obtained  against  a  mortgagor  who  denies 
that  he  is  in  possession  but  admits  the  plaintiff's  title  as  mort- 
gagee {Padgett  v.  Binm,  W.  N.  1884,  10). 

Under  this  Rule,  in  a  partition  action,  an  inquiry  was  directed 
as  to  the  persons  interested  {Gilbert  v.  Smithy  2  Gh.  D.  686.  A) ; 
and  in  Burnett  v.  Bumell,  11  Gh.  D.  218,  an  order  for  sale  was 
made.  An  order  was  made  for  taking  the  accounts  of  partner- 
ship dealings  {Turauand  v.  WiUorit  1  Gh.  D.  86).  For  a  dis- 
solution of  partnersnip,  see  Thorp  v.  Holdtworthj  8  Gh.  D.  687. 

In  Rumsey  v.  JUade,  1  Gh.  D.  648,  the  agent  of  the  trustees 
of  a  will  was  ordered  to  deliver  up  all  securities  relating  to  the 
testator's  estate,  and  to  account  for  all  sums  received  on  behalf 
of  the  estate. 

On  a  motion  to  compel  a  defendant  executor  to  pay  money 
into  Gourt,  his  non-appearance,  coupled  with  the  affidavits,  was 
deemed  a  sufficient  admission  of  money  in  his  hands  {Freeman 
V.  OaCf  8  Gh.  D.  148).  So  also  were  letters,  written  by  a 
trcstee  before  and  after  action  brought,  that  he  had  received 
trust  funds  {Hampden  v.  WaUU,  27  Gh.  D.  251). 

Where  deeds  are  incorporated  by  reference  in  the  pleadings, 
it  was  held  that  as  their  due  execution  was  not  denied,  it  was 
admitted.  An  order  was  accordingly  made  on  admissions,  not 
to  be  drawn  up  for  a  week,  so  as  to  give  the  defendants  an 
opportunity  of  examining  such  deeds  {Barnard  v.  Widand^  80 
W.  R.  947). 

7.  An  aflSdavit  of  the  solicitor  or  his  clerk  of  the  ^Si^^^-  **. 

,  .         .     -        -  J     •     •  1      •  *  Evidence  of 

due  signature  of  any  admissions  made  in  pursuance  of  admiasions. 
any  notice  to  admit  documents  or  facts,  shall  be  suffi- 
cient evidence  of  such  admissions,  if  evidence  thereof 
be  required. 

8.  Notice   to  produce  documents  shall  be  in  the  NoUoe  to 
Form  No.  14  in  Appendix  B,  with  such  variations  as  p*^"^* 
circumstances  may  require.     An  affidavit  of  the  solici-  c.  l.  p.  Act 
tor,  or  his  clerk,  of  the  service  of  any  notice  to  produce,  ^®*^'  **  ^^*' 
and  of  the  time  when  it  was  served,  with  a  copy  of 

the  notice  to  produce,  shall  in  all  cases  be  sufficient 
evidence  of  the  service  of  the  notice,  and  of  the  time 
when  it  was  served. 

The  sufficiency  of  the  time  allowed  to  search  for  the  docu« 
ments,  the  production  of  which  is  required,  will  generally  de- 
pend on  the  facts  of  each  case  (Day's  G.  L.  P.  Act,  1852,  s.  119>. 

A  notice  to  produce  holds  good  upon  the  second  trial  {Hope  v. 
Beadon,  2  L.  M  &  P.  593). 

Where  a  document  is  shown  to  l>e  in  Gourt,  a  request  to  pro- 
duce it  there  and  then  is  sufficient  {Dwyer  v.  Collins^  7  Ex.  639). 

9.  If  a  notice  to  admit  or  produce  comprises  docu-  Unnoces. 
ments  which  are  not  necessary,  the  costs  occasioned  ■*^  »o^<»- 
thereby  shall  be  borne  by  the  party  giving  such  notice. 
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Issues,  Inquibibs,  and  Accounts. 

The  first  Rule  of  this  Order  is  similar  to  the  previous  Order 
XXVL,  and  the  second  to  Order  XXXIII.  1.  The  rest  of  the 
Order  is  new,  and  is  taken  from  the  Consolidated  Orders. 

xxri,         1.  Where  in  any  cause  or  matter  it  appears  to  the 

aettioment   Qourt  or  a  Judge  that  the  issues  of  fact  in  the  dispute 

are  not  sufl&ciently  defined,  the  parties  may  he  directed 

to  prepare  issues,  and  such  issue  shall,  if  the  parties 

differ,  be  settled  by  the  Court  or  a  Judge. 

xxxrri.  1.       2.  The  Court  or  a  Judge  may,  at  any  stage  of  the 

inquhiea  or  proceedings  in  a  cause  or  matter,  direct  any  necessary 

whan  inquiries  or  accounts  to  be  made  or  taken,  notwith- 

directod.      standing  that  it  may  appear  that  there  is  some  special 

or  further  relief  sought  for,  or  some  special  issue  to  be 

tried,  as  to  which  it  may  be  proper  that  the  cause  or 

matter  should  proceed  in  the  ordinary  manner. 

A  prospective  account  was  refused  ( Witham  v.  Vane,  W.  N. 
1884,  98). 

Where  accounts  are  being  taken  before  the  Chief  Clerk,  either 
party  has  a  right  to  have  a  disputed  item  adjourned  to  the 
Judge,  and  if  a  question  of  principle  be  involved,  it  may  be 
necessary.  But  the  ordinary  practice  is  to  wait  till  the  account 
is*  completed,  and  then  take  the  adjournment  once Jor  all.  If  a 
solicitor  were  to  insist  upon  his  right  to  take  particular  items 
before  the  judge  in  an  unreasonable  manner,  he  may  be  made  to 
pay  the  costs  personally  {Upton  v.  Broum,  20  Ch.  D.  731). 

In  Barber  v.  Mackrdlf  12  Ch.  D.  534.  A,  additional  accounts 
were  ordered  to  those  directed  to  be  taken  by  the  decree,  on  the 
ground  of  fraud  or  misappropriation,,  not  withstanding  the  lapse 
of  time. 

Where  an  inquiry  is  directed  at  the  trial,  and  the  costs  of  the 
action  given  to  the  successful  party,  it  is  proper  to  reserve  the 
costs  of  the  inquiry  (Slack  v.  Mid.  Ry,  Co.,  16  Ch.  D.  81). 

It  is  against  the  ordinary  course  of  the  Court  to  stay  accounts 
or  inquiries  pending  an  appeal  (Hyam  v.  Tetrt/,  29  W.  R  82). 

After  a  decree  to  take  accounts,  the  Court,  upon  being  satis- 
fied that  there  is  a  probability  amounting  to  reasonable  certainty 
that  not  less  than  a  certain  amount  will  be  found  due  from  the 
defendants,  may  in  its  discretion  direct  the  amount  to  be  brought 
into  Court  {Lond.  SyndicaU  v.  Lord,  8  Ch.  D.  89.  A). 

As  to  service  of  a  judgment  or  order  on  persons  interested, 
see  Order  XVI.  40. 

jutigo  to  3.  The  Court  or  a  Judge  may,  either  by  the  judg- 

diroctmudc  ment  or  order  directing  an  account  to  be  taken  or  by 

any   subsequent  order,   give   special  directions   with 

regard  to  the  mode  in  which  the  account  is  to  be  taken 

or  vouched,  and  in  particular  may  direct  that  in  taking 
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the  account,  the  books  of  account  in  which  the  ac- 
counts in  question  have  been  kept  shall  be  taken  as 
primd  facte  evidence  of  the  truth  of  the  matters  there- 
in contained,  with  liberty  to  the  parties  interested  to 
take  such  objections  thereto  as  may  be  advised. 

The  proviso  as  to  ixuikin(f  books  of  account  primd  fade  evi- 
dence of  the  truth  of  the  matters  therein  contained,  is  taken 
from  the  Gh.  P.  Act,  1852,  s.  54.  The  meaning  of  this  clause  is 
that  where  vouchers  have  been  lost  or  accounts  cannot  be  taken 
in  the  ordinary  course,  the  Court  may  give  directions  as  to  the 
mode  in  which  the  account  shall  be  taken,  and  as  to  the  evidence 
which  may  be  adduced  in  support  of  the  items  (per  Turner, 
LJ.,  in  Lodge  v.  Pritchard^  8  De  G.  M.  &  G.  908).  If  the  means 
exist  of  proving  the  items  of  an  account  by  independent  evidence, 
it  would  give  weight  and  character  to  the  books  {Evart  v. 
William*^  7  De  G.  M.  &  G.  75).  !rhe  section  only  applies  to 
the  mode  of  carrying  on  an  account,  directed  by  the  decree,  and 
does  not  extend  to  enabling  a  substantial  variation  to  be  made  in 
the  decree  {NeUon  v.  Booth,  S  De  G.  &  J.  122). 

A  trustee  had  managed  an  estate  through  the  agency  of  a 
bailiff  who  kept  books  in  which  he  entered  disbursements,  but 
obtained  no  receipts.  Held  that  the  books  verified  by  affidavit 
of  the  trustee  might  be  received  in  evidence  of  disbursements 
{Cookea  V.  Cookea,  11  W.  R  871). 

Accounts  recorded  in  the  Court  of  Chancery  in  Jamaica  in  a 
suit  instituted  against  executors  who  had  proved  testator's  will 
in  that  island,  were  ordered,  in  a  suit  against  them  in  England, 
to  be  taken  as  primd  facte  evidence  of  the  matters  therein  con- 
tained with  liberty  to  plaintiff  to  surcharge  and  falsify  {Sleight  ' 
V.  Lavnon,  3  K  &  J.  292). 

In  Bankt  v.  Cartwrigkty  16  W.  R.  417,  where  accounts  had 
been  badly  kept,  but  the  cestui  que  trust  always  had  access  to 
them  and  might  examine  them  at  any  time,  they  were  taken  as 
good  primd  facie  evidence. 

4,  Where  any  account  is  directed  to  be  taken,  the      c.  o, 
accounting  party,  unless  the  Court  or  a  Judge  shall  f^ni^i 
otherwise  direct,  shall  make  out  his  account  and  verify  p<^7  to 
the  same  by  affidavit.     The  items  on  each  side  of  the  ^"'^^' 
account   shall  be  numbered  consecutively,   and  the 
account  shall  be  referred  to  by  the  affidavit  as  an 
exhibit,  and  be  left  in  the  Judge's  Chambers,  or  with 
the  official  or  other  referee,  as  the  case  may  be. 

On  taking  an  account  against  executors  who  were  also 
guardians  of  infants,  it  being  found  on  inquiry  that  the  sum 
expended  on  their  maintenance  and  education  was  a  proper  one, 
and  that  they  had  been  suitably  maintained  and  educated, 
vouching  the  items  of  the  expenditure  was  dispensed  with  {Re 
Evani,  Welch  v.  ChanneU,  W.  N.  1884,  8«.  A). 

An  acooonting  party  who  has  brought  his  aoeonnt  into 
Chambers,  and  verified  it  by  affidavit,  may  be  cross-examined  on 
his  affidavit  before  the  account  is  vouched  {Mectcham  v.  Cowper, 
16  Eq.  102). 

Where  an  aocoonthig  party  is  served  with  notice  of  cross- 
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examination  on  his  accounts,  the  notice  most  specify  the  points 
upon  which  the  cross-examination  is  to  proceed  {M^ Arthur  v. 
Dudgeon,  15  Eq.  102). 

6.  Any  party  seeking  to  charge  any  accounting  party 
beyond  what  he  has  by  his  account  admitted  to  have 
received  shall  give  notice  thereof  to  the  accounting 
party,  stating,  so  far  as  he  is  able,  the  amount  sought 
to  be  charged  and  the  particulars  thereof  in  a  short 
and  succinct  manner. 

See  note  to  preceding  Kule. 

a  0.  6.  Every  judgment  or  order  for  a  general  account 

rjutfltindiug  ^^  ^^®  personal  estate  of  a  testator  or  intestate  shall 

pirMnai      contain  a  direction  for  an  inquiry  what  parts  (if  any) 

"^**'         of  such  personal  estate  are  outstanding  or  undisposed 

of,  unless  the  Court  or  a  Judge  shall  otherwise  direct. 

7.  Where  by  any  judgment  or  order,  whether  made 
in  Court  or  in  Chambers,  any  accounts  are  directed  to 
be  taken  or  inquiries  to  be  made,  each  such  direction 
shall  be  numbered  so  that,  as  far  as  may  be,  each 
distinct  account  and  inquiry  may  be  designated  by  a 
number,  and  such  judgment  or  order  shall  be  in  the 
Form  No.  28  in  Appendix  L,  with  such  variations  as 
the  circumstances  of  the  case  may  require. 

c  0.  8.  In  taking  any  account  directed  by  any  judgment 

A'JT///.  i«.   or  order,  all  just  allowances  shall  be  made  without  any 
to  be  maae.  direction  for  that  purpose. 

A  concise  note  of  what  have  been  considered  '*  just  allow- 
ances "  in  taking  accoimts  between  mortgagors  and  mortgagees 
will  be  found  in  Seton  on  Decrees,  4th  ed.  1079. 

9.  If  it  shall  appear  to  the  Court  or  a  Judge,  on  the 
representation  of  any  Chief  Clerk  or  otherwise,  that  there 
is  any  undue  delay  in  the  prosecution  of  any  accounts 
or  inquiries,  or  in  any  other  proceedings  under  any 
judgment  or  order,  the  Court  or  Judge  may  require  the 
party  having  the  conduct  of  the  proceedings,  or  any 
other  party,  to  explain  the  delay,  and  may  thereupon 
make  such  order  with  regard  to  expediting  the  proceed- 
ings or  the  conduct  thereof,  or  the  stay  thereof,  and  as 
to  the  costs  of  the  proceedings,  as  the  circumstances  of 
the  case  may  require ;  and  for  the  purposes  aforesaid 
any  party  or  the  official  solicitor  may  be  directed  to 
summon  the  persons  whose  attendance  is  required,  and 
to  conduct  any  proceedings  and  carry  out  any  directions 
which  may  be  given;   and  any  costs  of  the  official 
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solicitor  shall  be  paid  by  such  parties  or  out  of  such 
funds  as  the  Court  or  Judge  may  direct ;  and  if  any 
such  costs  be  not  otherwise  paid,  the  same  shall  be 
paid  out  of  such  moneys  (if  any)  as  may  be  provided 
by  Parliament. 


OEDER    XXXIV. 
I.  Special  Case. 

This  Order  is  to  apply  to  every  special  case  stated  in  a  cause 
or  matter,  or  in  any  prooeeding  incidental  thereto  (r.  7).  A 
special  case  may  now,  by  Rule  8,  be  stated  under  13  &  14  Vict, 
c  35.  The  sections  applicable  are  subjoined.  Where  parties 
are  agreed  as  to  what  the  issues  of  fact  are,  they  may  concur  in 
having  them  decided  under  a  special  procedure  given  in  Rules 
9-12,  which  is  taken  from  the  C.  L.  P.  Act,  1852. 

This  Order  is  applicable  to  interpleader  issues  by  Order 
LVIL  9. 

1,  The  parties  to  any  cause  or  matter  may  concur  in  xxxiv.  i. 
stating  the  questions  of  law  arising  therein  in  the  form  ®^  «m»«"^ 
of  a  special  case  for  the  opinion  of  the  Court.  Every 
such  special  case  shall  be  divided  into  paragraphs 
numbered  consecutively,  and  shall  concisely  state  such 
facts  and  documents  as  may  be  necessary  to  enable  the 
Court  to  decide  the  questions  raised  thereby.  Upon 
the  argument  of  such  case  the  Court  and  the  parties 
shall  be  at  liberty  to  refer  to  the  whole  contents  of 
such  documents,  and  the  Court  shall  be  at  liberty  to 
draw  from  the  facts  and  documents  stated  in  any  such 
special  case  any  inference,  whether  of  fact  or  law, 
which  might  have  been  drawn  therefrom  if  proved  at 
a  trial 

Only  such  questions  of  law  can  be  properly  raised  as  must 
necessarily  arise  in  the  action  {The  RepMic  of  Bolivia  v.  The 
National  Bolivian  Navigation  Co,,  24  W.  R.  361).  The  Court 
is  not  bound  to  decide  upon  a  fictitious  issue  stated  for  the 
express  purpose  of  obtaining  a  decision  affecting  the  interests 
of  penons  not  in  esu  {BrigJU  v.  Tpidall,  4  Ch.  D.  189 ;  Duntu 
T.  Buntze,  6  C.  B.  100). 

Where  a  special  case  is  stated,  and  a  decision  given  upon  it 
under  a  mistake  of  fact,  the  Court  is  not  bound  by  that  decision 
unless  it  has  been  adopted  by  subsequent  orders,  but  may  disre- 
guti  it,  direct  the  action  to  £o  on  to  trial  and  direct  inquiries  to 
ascertain  the  real  facts  (Re  Taylor's  Estate,  22  Ch.  D.  495). 

When  the  uiswers  to  a  special  case  stated  under  this  Rule  fully 
dispose  of  the  action,  they  may  be  taken  as  a  judgment,  beine 
followed  by  the  words,  **  and  the  Court  doth  declare  accordingly.'' 
If  necessary  the  action  may  be  set  down  pro  formd  for  trial  on 
motion  for  judgment  {Harrison  v.  Cornwail  M,  Ry.  Co.,  16 
Ch.  D.  80). 
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xzxiv.  2.  2.  If  it  appear  to  the  Court  or  a  Judge  that  there  is 
FiMCoart'  ^^  ^^J  cause  or  matter  a  question  of  law,  which  it 
would  be  convenient  to  have  decided  before  any  evi- 
dence is  given  or  any  question  or  issue  of  fact  is 
tried,  or  before  any  reference  is  made  to  a  referee  or 
an  arbitrator,  the  Court  or  a  Judge  may  make  an  order 
accordingly,  and  may  direct  such  question  of  law  to 
be  raised  for  the  opinion  of  the  Court,  either  by  special 
case,  or  in  such  other  manner  as  the  Court  or  Judge 
may  deem  expedient,  and  all  such  further  proceedings 
as  the  decision  of  such  question  of  law  may  render 
unnecessary  may  thereupon  be  stayed^ 

Under  this  Role,  after  writ  and  appearance,  and  before  state- 
ment of  claim,  the  plaintiff  filed  an  affidavit,  uncontradicted  by 
the  defendant,  that  there  were  no  facts  in  dispute,  and  that  the 
question  was  one  of  law.  He  obtained  an  order,  and  the  Court 
of  Appeal  would  not  interfere  with  the  discretion  of  .the  Judge 
below,  and  will  not  interfere  except  in  an  extreme  case  {The 
MeiropoLUan  Board  of  Win-Ja  v.  The  New  River  Co.,  2  Q.  B.  D. 
67.  A). 

By  analogy  to  this  Kule  the  Court  will,  at  the  trial  of  an  action 
which  involves  questions  both  of  law  and  fact,  first  decide  the 
question  of  law,  if  such  decision  may  render  it  unnecessary  to  try 
the  question  of  fact  {Poolty  v.  Driver,  5  Ch.  D.  4fi8). 

3.  Every  special  case  shall  be  printed  by  the  plain- 
tiff, and  signed  by  the  several  parties  or  their  counsel 
or  solicitors,  and  shall  be  ^ed  by  the  plaintiff. 
Printed  copies  for  the  use  of  the  Judges  shall  be  de- 
livered by  the  plaintiffl 

As  to  printing,  ftc.,  of  special  cases,  see  Order  LXVT.  7. 
Special  cases  may  be  argued  before  a  Divisional  Court  by  the 
consent  of  parties  (Order  LIX.  lA). 

4.  No  special  case  in  any  cause  or  matter  to  which 
a  married  woman  (not  being  a  party  thereto  in  respect 
of  her  separate  property  or  of  any  separate  right  of 
action  by  or  against  her),  infant,  or  person  of  unsound 
mind  not  so  found  by  inquisition  is  a  party,  shall  be  , 
set  down  for  argument  without  leave  of  the  Court  or 
a  Judge,  the  application  for  which  must  be  supported 
by  sufficient  evidence  that  the  statements  contained  in 
such  special  case,  so  far  as  the  same  affect  the  interest 
of  such  married  woman,  infant,  or  person  of  unsound 
mind,  are  true. 

In  Savage  v.  Snell,  11  Eq.  264,  upon  the  birth  of  an  infant, 
tenant  in  tail,  after  a  special  case  had  been  set  down  for  hearing, 
it  was  held  that  the  proper  course  was  to  discharge  the  order  for 
the  hearing,  amend  the  case  by  adding  the  infant  as  a  party, 
and  apply  for  leave  to  set  it  down  afresh. 
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5.  £ither  party  may  enter  a  special  case  for  argu-  xxxir,  s, 
ment  by  delivering  to  the  proper  officer  a  memorandum  ]^J[J^^ 
of  entry,  in  the  Fonn  No.  25  in  Appendix  G,  and  also  "*"™*" 
if  any  married  woman,  infant,  or  person  of  Unsound 

mind  not  so  found  by  inquisiticm  be  a  party  to  the 
cause  or  matter,  producing  a  copy  of  the  order  giving 
leave  to  enter  the  same  for  argument. 

6.  The  parties  to  a  special  case  may,  if  they  think  xxxir. «. 
fit,  enter  into  an  agreement  in  writing,  which  shall  u^^y^^ 
not  be  subject  to  any  stamp  duty,  that,  on  the  j^<lg- "oSl^lnd 
ment  of  the  Court  being  given  in  the  affirmative  oroo«u!^ 
negative  of  the  questions  of  law  raised  by  the  special 

case,  a  sum  of  money,  fixed  by  the  parties,  or  to  be 
ascertained  by  the  Court,  or  in  such  manner  as  the 
Court  may  direct,  shall  be  paid  by  one  of  the  parties 
to  the  other  of  them,  either  with  or  without  costs  of 
the  cause  or  matter ;  and  the  judgment  of  the  Court 
may  be  entered  for  the  sum  so  agreed  or  ascertained, 
wiUi  or  without  costs,  as  the  case  may  be,  and  execu- 
tion may  issue  upon  such  judgment  forthwith,  unless 
otherwise  agreed,  or  unless  stayed  on  appeal 

7.  This  Order  shall  apply  to  every  special  case  xxxiv.7, 
stated  in  a  cause  or  matter,  or  in  any  proceeding  in-  o/MdSf  °" 
cidental  thereta 

8.  Any  special  case  may  hereafter  be  stated,  for  the  Steting  case 
same  purposes  and  in  the  same  manner  as  was  provided  ^  yj^^*^* 
by  the  Act  13  &  14  Yict  c.  35,  and  the  same  shall  be  ^^ 
deemed  to  be  a  special  case  stated  in  a  matter  within 

the  meaning  of  this  Order. 

Thii  Act  WM  repealed  by  46  ft  47  Viot  a  49,  bat  m  the 
praotioe  is  preterred,  the  sections  i^licable  are  labjoined : — 

13  dir  14  VieL  e.  85,  «.  1-18. 

I.  It  shall  be  lawful  for  persons  interested  or  claiming  to  be  Power  to 
interested  in  any  question  cognizable  in  the  said  Court  as  to  the  persona  inte- 
construction  of  any  Act  of  Parliament,  will,  deed,  or  other  J^^^om 
instrument  in  writmg,  or  any  article,  clause,  .matter,  or  thing  cognizable 
therein  contained,  or  as  to  the  title  or  evidence  of  title,  to  any  in  Court  of 
real  or  personal  estate  contracted  to  be  sold  or  otherwise  dealt  SjJ^'^Z^ 
with,  or  as  to  the  parties  to  or  the  form  of  any  deed  or  instrument  ^j^^^^  for^o 
for  canying  any  such  contract  into  effect,  or  as  to  any  other  opinion  of 
matter  falling  within  the  original  jurisdiction  of  the  said  Court  the  Court 
as  a  Court  of  Equity,  or  made  subject  to  the  jurisdiction  or 
au^ority  of  tiie  said  Court  by  any  statute  not  being  one  of  the 
statutes  relathng  to  bankrupts,  and  including  among  such  persons 
all  lunatics,  married  women,  and  infants,  in  the  manner  and 
under  the  restriction  hereinafter  contained,  to  concur  in  stating 
such  questions  in  the  form  of  a  special  case  for  the  opinion  of 
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the  said  Court,  and  it  shall  also  be  lawful  for  all  executors, 
adminifltratorB,  and  trustees  to  concur  in  such  case. 

II.  And  be  it  enacted,  That  the  committee  of  the  estate  of  any 
lunatic  interested  or  claiming^ to  be  interested  in  any  such 
question  as  aforesaid  may,  after  having  been  authorised  in  that 
behalf  by  the  Lord  Chancellor,  concur  in  such  case  in  his  own 
name  and  in  the  name  and  on  the  behalf  of  the  lunatic. 

IIL  And  be  it  enacted,  That  a  husband  interested  or  claiming 
to  be  interested  in  right  of  his  wife  in  any  such  question  as  afore- 
said may  concur  in  such  case  in  his  own  name  and  in  the  name 
of  his  wife  where  the  wife  has  no  claim  to  anv  interest  distinct 
from  her  husband,  and  that  a  married  woman  having  or  claiming 
any  interest  in  any  such  question  as  aforesaid  distinct  from  her 
husband  may  in  her  own  right  concur  in  such  case,  provided  that 
her  husband  also  concurs  therein. 

IV.  And  be  it  enacted,  That  the  guardian  of  any  infant 
interested  or  claiming  to  be  interested  in  any  such  question  as 
aforesaid  may  concur  in  such  case  in  the  name  and  on  the  behalf 
of  the  infant,  unle^  such  guardian  has  an  interest  in  such 
question  adverse  to  the  interest  of  the  infant  therein. 

V.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said 
Court,  by  order  to  be  made  in  the  matter  of  any  lunatic  not  found 
such  hy  inquisition,  or,  in  the  matter  of  any  infant,  upon  the 
application  of  any  person  on  the  behalf  of  such  lunatic,  or  upon 
the  application  of  such  infant,  by  motion  or  petition,  to  appoint 
any  person  shown  by  affidavit  to  be  a  fit  person,  and  to  have  no 
interest  adverse  to  the  interest  of  the  lunatic  or  infant,  to  be  the 
special  guardian  of  such  lunatic  or  infant  for  the  purpose  of  con- 
curring in  such  case,  in  the  name  and  on  behalf  of  the  lunatic  or 
infant,  and  any  such  person  so  appointed  may  lawfully  so  concur : 
provided  always,  that  it  shall  be  lawful  for  the  said  Court  to 
require  notice  of  such  application  to  be  given  to  such  person,  if 
any,  as  the  Court  shall  think  fit 

V  I.  And  be  it  enacted,  That  in  any  case  in  which  any  such 
order  as  aforesaid  shall  have  been  made  by  the  said  Court  in  the 
matter  of  any  infant  without  notice  to  the  guardian  of  the  infant, 
it  shall  be  lawful  for  the  said  Court,  if  it  shall  think  fit  so  to  do, 
to  discharge  such  order,  upon  the  application  of  such  guardian,  by 
motion  or  petition  ;  and  the  said  Court,  if  it  shall  think  fit,  may 
thereupon  appoint  some  other  fit  person  to  be  the  special  guardian 
of  such  infant  for  the  purpose  of  such  special  case,  and  may  also 
give  such  directions  as  may  be  necessary  for  substituting  in  such 
special  case  either  the  name  of  the  guardian  so  applying,  or  of 
the  special  guardian  so  appointed  in  lieu  of  the  name  of  the 

rial  guardian  so  displaced:  provided  always,  that  the  dis- 
ge  of  any  order  appointing  a  special  guardian  shall  not  in- 
validate anything  which  shall  in  the  meantime  have  been  done 
by  such  special  guardian,  unless  the  Court  shall,  upon  notice  to 
all  parties,  specially  so  direct. 

Vll.  And  be  it  enacted.  That  every  such  special  case  shall  be 
entitled  as  a  cause  between  some  or  one  of  the  parties  interested 
or  claiming  to  be  interested  as  plaintiffs  or  plaintiff,  and  the 
others  or  other  of  them  as  defendants  or  defendant ;  and  that  in 
the  title  to  such  cases  lunatics  and  infants  shall  be  described 
as  such,  and  their  committees,  guardians,  or  special  guardians 
named  ;  and  that  where  in  any  such  case  a  married  woman  is 
named  as  a  plaintiff  and  her  husband  as  a  defendant  thereto^  a 
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next  friend  of  such  married  woman  shall  be  named  in  the  tiUe 
to  Buch  case.  * 

VIIL  And  be  it  enacted,  That  every  such  special  case  shall  ^^' 
concisely  state  such  fad»  and  documents  as  may  be  necessary  'P^^^*^  ^^^^^ 
to  enable  the  Court  to  decide  the  question  raised  thereby  ;  and 
that  upon  the  hearing  of  such  case  the  Court  and  the  parties 
shall  be  at  liberty  to  refer  to  the  whole  contents  of  such 
documents ;  and  the  Court  shall  be  at  liberty  to  draw  from 
the  facts  and  documents  stated  in  any  such  special  case  any 
inference  which  the  Court  might  have  drawn  therefrom  if  proved 
in  a  cause. 

IX.  And  be  it  enacted,  That  every  such  special  case  to  which  Special  case 
an  infant  or  lunatic  is  a  party  by  his  guardian  or  special  guardian  ^  ^^  bow 
shall  also  state  how  such  guardian  or  special  g^tu^ian  was  con-  £,*^tut«i 
stituted ;  and  that  where  any  married  woman  having  or  claiming  and  tho  con- 
any  interest  distinct  from  her  husband  is  a  party  to  such  case,  ourrenoe  of 
it  shall  be  stated  therein  that  she  concurs  in  such  case  in  her  ^^^^ 
own  right. 

X.  And  be  it  enacted.  That  every  such  special  ease  shall  be  ^Pf^^''^ 
signed  by  counsel  for  all  parties,  and  shall  be  filed  in  the  same  ^  co^^df 
manner  as  bills  are  filed,  and  that  the  defendants  may  appear  J^^  fued, 
thereto  in  the  same  manner  as  defendants  i^pear  to  bills  ;  and  and  appear- 
that  no  defendant  shall  be  required  to  take  an  office  copy  of  a  ^^1^^ 
special  case,  but  an  office  copy  thereof  shall  be  taken  by  the  ^endanto. 
I^intiff. 

XI.  And  be  it  enacted,  That  after  a  special  case  shall  have  ^^^ 
been  filed,  and  the  defendants  shall  have  appeared  thereto,  all  SEJ?p«S^ 
the  parties  to  such  special  case  shall  be  subject  to  the  jurisdiction  to  be  boimd 
of  the  Court  in  the  same  manner  as  if  the  plaintiff  in  the  special  by  state- 
case  had  filed  a  bill  against  the  parties  named  as  defendants  ^°^^^ 
thereto,  and  such  defendants  had  appeared  to  such  bill ;  and  haveap-^ 
upon  the  special  case  being  filed,  and  appearances  entered  thereto  peared,  ex- 
as  aforesaid,  all  parties  to  such  special  case,  other  than  married  oept  married 
women,  infants,  and  lunatics,  shall,  for  the  purposes  of  such  ^'^^^'  ^j^^ 
special  case,  be  bound   by  the  statements  therein  ;  and   that  lunatics, 
married  women,  infants,  and  lunatics  made  parties  to  a  special  who  are  not 
case  shall,  for  the  purposes  of  such  special  case,  be  bound  by  the  J^^  ^^** 
statements  therein,  when,  and  not  before,  leave  shall  have  been  giyen^by 
eiven  by  the  Court  to  set  down  such  special  case  in  manner  Court  to  set 
Hereinafter  provided.  It  down. 

XII.  And  be  it  enacted,  That  so  soon  as  all  the  defendants  How  case  to 
shaU  have  appeared  to  the  special  case  the  same  may,  subject  f^,  bMoSIff^ 
to  the  provisions  hereinafter  contained,  be  set  down  for  heanng, 

and  subpoenas  to  hear  judgment  issued  and  served  according  to 
the  practice  of  the  said  Court. 

Xin.  And  be  it  enacted.  That  when  any  married  woman,  ^^nien  a 
infant,  or  lunatic  is  party  to  a  special  case,  application  may  be  married 
made  to  the  Court  b^  motion  for  leave  to  set  down  the  same,  womauf 
of  which  motion  notice  shall  be  given  to  every  party  to  such  {"^^  i^^ 
case  in  whom,  as  executor,  administrator,  or  trustee,  any  property  party,  appli-' 
in  quoition  therein  is  or  is  alleged  to  be  vested  in  trust  for  or  for  cation  to  be 
the  benefit  of  such  married  woman,  infant,  or  lunatic,  and  also,  ^jf^  for**^* 
if  sudi  application  be  not  made  by  or  on  behalf  of  such  married  \^^^  to  set 
woman,  infant,  or  lunatic,  to  such  married  woman  and  her  the  case 
husband,  or  to  such  infant,  or  to  such  lunatic  and  his  committee,  down, 
if  any,  as  the  case  may  be ;  and  that  upon  the  hearing  of  such 
motion  the  said  Court  may  give  leave  to  set  down  sudi  case,  if 
it  shall  be  of  opinion  that  it  is  proper  that  the  question  raised 
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therein  shall  be  detennined  thereon,  and  shall  be  satisfied  by 
afBdavit  or  other  sufSdent  evidence  that  the  statements  oon- 
tained  therein,  so  far  as  the  same  affect  the  interest  of  such 
married  woman,  infant,  or  lunatic,  are  tme,  bat  otherwise  may 
refnse  such  application  :  Provided  always,  that  in  case  the  said 
Oourt,  upon  the  hearing  of  such  application,  shall  be  of  opinion 
that  it  is  proper  that  the  question  raised  in  such  case  shall  be 
determined  thereon,  but  shall  not  be  satisfied  that  the  statements 
contained  therein,  so  far  as  they  affect  the  interest  of  such 
married  woman,  infant,  or  lunatic,  are  true,  it  shall  be  lawful 
for  the  said  Court  to  refer  it  to  one  of  the  Masters  thereof  to 
make  such  inquiries  as  to  the  Court  shall  seem  proper,  and  upon 
further  application  being  made,  by  motion  as  aforesaid,  upon 
the  said  Master's  report  to  give  or  refnse  leave  to  set  down 
such  c^  as  to  the  said  Court  shall  seem  fit. 

XIV.  And  be  it  enacted.  That  it  shall  be  lawful  for  the  said 
Court,  upon  the  hearing  of  any  such  special  case  as  aforesaid,  to 
determiue  the  questions  raised  therein  or  any  of  them,  and  by 
decree  to  declare  its  opinion  thereon,  and,  so  far  as  the  case  shall 
admit  of  the  same,  upon  the  right  involved  therein,  without  pro- 
ceeding to  administer  any  relief  consequent  upon  such  declara- 
tion ;  and  that  every  such  declaration  of  the  said  Court  contained 
in  any  such  decree  shall  have  the  same  force  and  effect  as  such 
declaration  would  have  had,  and  shall  be  binding  to  the  same 
extent  as  such  declaration  would  have  been,  if  contained  in  a 
decree  made  in  a  suit  between  the  same  parties  instituted  by  a  bill: 
Provided,  that  if  upon  the  hearing  of  such  special  case  as  afore- 
said the  Court  shall  be  of  opinion  that  the  questions  raised 
therebv  or  any  of  them  cannot  properly  be  decided  upon  such 
ease,  uie  said  Court  may  refuse  to  decide  the  same. 

XV.  And  be  it  enacted,  That  every  executor,  administrator, 
trustee,  or  other  person  making  any  payment  or  doing  any  act  in 
conformity  with  the  declaration  contained  in  any  decree  made 
upon  a  special  case,  shall  in  all  respects  be  as  fully  and  effectually 
protected  and  indemnified  by  sudi  declaration  as  if  such  pay- 
ment had  been  made  or  act  done  under  or  in  pursuance  of  the 
express  order  of  the  said  Court  made  in  a  suit  between  the  same 
parties  instituted  by  bill,  save  only  as  to  any  rights  or  claims  of 
any  person  in  respect  of  matters  not  determined  by  such  decla- 
ration. 

XVI.  And  be  it  enacted.  That  where  any  person  shall  be 
desirous  to  have  a  special  case  re-heard,  or  to  appeal  from  the 
decision  thereon,  it  shall  be  lawful  for  the  said  Court,  upon  ap- 
plication for  that  purpose,  either  at  the  time  of  the  decree  upon 
such  special  case  being  made,  or  at  any  time  afterwards,  and 
upon  such'  conditions,  if  any,  as  the  Court  shall  think  fit,  to 
order  that  the  declaration  contained  in  such  decree  shall  not  be 
acted  upon  for  such  time  as  the  said  Court  shall  think  just. 

XVII.  And  be  it  enacted.  That  the  filing  of  a  special  case, 
and  the  entering  of  appearances  thereto  by  the  persons  named 
as  defendants  therein,  shall  be  taken  to  be  %  lit  pendens,  and 
may  be  registered  under  the  provisions  of  an  Act  made  and 
passed  in  the  second  year  of  the  reign  of  her  present  Majesty, 
intituled  An  Act  for  the  better  protection  of  purchauft  egain»t 
judgments,  croton  debts,  Us  pendens,  and  jUUs  in  bankruptcy,  in 
like  manner  as  any  other  lis  pendens  in  a  Court  of  Equity  may 
now  be  so  registered,  and,  unless  and  until  so  registered,  stuJl  not 
bind  a  purchaser  or  mortgagee  without  express  notice  thereof. 
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XVin.  And  be  it  eiiMted,  That  any  doooments  referred  to  Mod«  of 
in  a  Bpedal  case,  and  any  copies  thereof  or  extmctf  therefrom,  identifying 
identified  by  the  sigoatore  of  the  solidtort  for  aU  parties,  or  of  fSJooSt** 
the  London  agents  of  such  solicitors,  may  be  prodnoed  and  read  may  of^ier 
at  the  hearing  d  snch  oase^  without  farther  proof  ;  and  that  it  production 
shall  be  lawful  for  the  said  Court,  at  any  time  after  the  filing  of 
the  special  case,  and  the  entering  of  appearances  thereto  by  the 
persons  named  as  defendants  therein,  to  order  any  document 
which  may  be  admitted  thereby  to  be  in  the  possession  of  any 
party  to  such  case  to  be  deposited  and  produced  in  such  manner 
and  for  such  purposes  as  the  Court  shall  think  fit. 

n.  Issues  of  Fact  without  Plbadinos. 

9.  When  the  parties  to  a  cause  or    matter  are  How  stated 
agreed  as  to  the  questions  of  fact  to  be  decided  between  '^^  *'^* 
them,  they  may,  after  writ  issued,  and  before  judgment, 

by  consent  and  order  of  the  Court  or  a  Judge,  proceed 
to  the  trial  of  any  such  questions  of  fact  without 
formal  pleadings ;  and  such  questions  may  be  stated 
for  trial  in  an  issue  in  the  Form  No.  15  in  Appendix 
B,  with  such  variations  as  circumstances  may  require, 
and  such  issue  may  be  entered  for  trial  and  tried  in 
the  same  manner  as  any  issue  joined  in  an  ordinary 
action,  and  the  proceedings  shall  be  under  the  control 
and  jurisdiction  of  the  Court  or  Judge,  in  the  same 
way  as  the  proceedings  in  an  action. 

10.  The  Court  or  a  Judge  may  hy  consent  of  the  judgment 
parties  order  that,  upon  the  finding  in  the  afl&rmative  <^«">o»- 
or  negative  of  such  issue  as  in  the  last  preceding  Rule 
mentioned,  a  sum  of  Money,  fixed  by  the  parties,  or  to 

be  ascertained  upon  a  question  inserted  in  the  issue  for 
that  purpose,  shall  be  paid  by  one  of  the  parties  to  the 
other  of  them,  either  with  or  without  the  costs  of  the 
cause  or  matter. 

11.  Upon  the  finding  on  any  such  issue,  as  in  Rule  Execution 
9  mentioned,  judgment  may  be  entered  for  the  sum  so  ^^'^^ 
agreed  or  ascertained  as  aforesaid,  with  or  .without 

costs,  as  the  case  may  be,  and  execution  may  issue 
upon  such  judgment  forthwith,  unless  otherwise  agreed, 
or  unless  the  Court  or  a  Judge  shall  otherwise  order 
for  the  purpose  of  giving  either  party  an  opportunity 
for  moving  to  set  aside  the  finding  or  for  a  new  trial. 

12.  The  proceedings  upon  such  issue,  as  in  Rule  9  Judgment 
mentioned,  may  be  recorded  at  the  instance  of  either  iSconi.' 
party,  and  the  judgment,  whether  actually  recorded  or 

not^  shall  have  the  same  effect  as  any  other  judgment 
in  a  contested  action. 
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Summonses  under  the  Debtors  Act  have  been  added  to  Rule  4. 
By  Rule  5a  leave  to  enter  judgment  on  default  of  a  third  party, 
under  Order  XVI.  rr.  50  and  51,  may  be  obtained  in  a  District 
Registry.  A  new  procedure  is  given  for  appeal  from  the  Regis- 
trar to  the  Judge  by  indorsement  on  the  summons  at  the  request 
of  the  party,  or  by  notice  in  writing  to  attend  before  the  Judge 
without  a  fresh  summons  (r.  9).  Except  in  Admiralty  actions, 
the  notice  of  removal  is  to  be  accompanied  by  a  certificate  as 
to  the  delivery  of  defence  (r.  15).  The  defendant  is  to  give  an 
address  for  service  in  London  on  removal  (r.  18).  Rules  19,  21, 
and  22  deal  with  pleadings  and  documents. 

1.  Where  a  cause  or  matter  is  proceeding  in  a  dis- 
trict registry,  all  proceedings,  except  where  by  these 
Rules  it  is  otherwise  provided,  or  the  Court  or  a  Judge 
shall  otherwise  order,  shall  be  taken  in  the  district 
registry,  down  to  and  including  the  entry  of  final 
judgment,  and  every  final  judgment  and  every  order 
for  an  account,  by  reason  of  the  default  of  the  defen- 
dant, or  by  consent,  shall  be  entered  in  the  district 
registry  in  the  proper  book,  in  the  same  manner  as  a 
like  judgment  or  order  in  an  action  proceeding  in. 
London  would  be  entered  in  the  Central  Office. 

In  an  action  in  a  district  registry,  where  the  receiver  has 
been  ordered  to  pay  money  into  Court  to  the  credit  of  the  action, 
it  is  no  compliance  with  the  order  to  pay  money  into  a  bank  to 
the  credit  of  the  district  registrar  {Finlay  ▼.  J)avi8,  12  Gh.  D. 
736). 

Where  Hall,  Y.C,  had  directed  that  a  sale  should  take  place 
in  his  Chambers,  the  Court  of  Appeal  held  that  it  was  a  matter 
entirely  within  the  discretion  of  the  Judge,  and  refused  to 
interfere  with  his  exercise  of  it,  although  they  thought  that  the 
sale  might  have  more  conveniently  taken  place  in  the  district 
registry  {Macdonald  v.  Fatter,  6  Ch.  D.  198.  A). 

By  virtue  of  Rules  1  and  6  of  this  Order,  a  district  registrar 
has  power  to  make  an  order  for  an  account,  and  the  order  may 
dit>ect  thaft  the  acount  be  taken  in  the  district  registiy  {Re  Bowen, 
Bennett  v.  Bowen,  20  Ch.  D.  538).  In  making  a  report  to  the 
Court  under  sec.  66  of  the  Judicature  Act,  1873,  of  the  result  of 
an  accoimt  in  an  administration  action,  the  registrar  ought  to 
follow  the  form  of  a  chief  clerk's  certificate,  and  to  state  in  the 
report  the  persons  who  were  present  before  him,  and  the 
materials  on  which  he  proceeded  {Ibid,). 

The  Supreme  Court  Fimds  Rules  1884  do  not  apply  in  District 
Registries  to  funds  in  Court,  or  hereafter  to  be  lodged  in  Court 
(S.  C.  F.  Rules,  1884,  111,  Order  XXII.  12,  n.). 

An  Order  in  Coimcil  regulating  district  registrars,  dated  the 
12th  August  1875  (published  in  W.  N.  1875,  Ft  IL  396),  is  sub- 
joined : — 

"  That  there  shall  be  district  registrars  in  the  places  of  Liver- 
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pool,  Bianchester,  and  Preston,  and  the  district  registrar  at 
Liverpool  of  the  High  Court  of  Admiralty,  and  the  district  pro- 
thonotary  at  Liverpool  of  the  Court  of  Common  Pleas  at  Lan- 
carter  shall  be  and  are  hereby  appointed  the  district  registrars 
in  Liverpool ;  and  the  district  prothonotary  at  Manchester  of 
the  said  Court  of  Common  Pleas  shall  be  and  is  hereby  appointed 
the  district  registrar  in  Manchester ;  and  the  district  prothono- 
tary at  Preston  of  the  said  Court  of  Common  Pleas  shall  be  and 
is  hereby  appointed  the  district  registrar  at  Preston ;  and  that 
the  I>istrict  for  each  such  place  shall  be  the  district  now 
assigned  to  each  such  District  Prothonotary  under  the  provisions 
and  authority  of  '  The  Common  Pleas  at  Lancaster  Amendment 
Act,  1869.' " 

By  an  Order  in  Council  dated  the  20th  of  August,  1881,  it  is 
ordered,  "  That  <m  and  after  the  first  day  of  November  next  the 
district  regfistrars  in  Liverpool  shall  perform  all  the  duties  of  a 
district  registrar  in  respect  of  all  actions,  causes,  or  matters 
commenced  or  proceeded  with,  or  which  may  be  commenced  or 
proceeded  with,  in  the  district  registry  in  Liverpool,  in  such 
manner  as  they  may  arrange  for  we  division  and  performance 
of  such  duties. 

"That  there  shall  be  a  district  registrar  in  Durham,  and  that 
the  district  Prothonotary  of  the  Court  of  Pleas  at  Durham  shall 
be  and  is  hereby  appointed  the  district  registrar  in  Durham ; 
and  that  the  district  shall  be  the  district  for  the  time  being,  of 
the  County  Court  holden  at  Durham. 

'*  That,  in  the  places  mentioned  in  the  Schedule  annexed,  there 
shall  be  district  registrars,  and  that  the  registrar  of  the  County 
Court  held  in  any  such  place  shall  be  and  is  hereby  appointed 
the  district  registrar  in  such  place,  and  that  the  district  for  each 
inch  place  shidl  be  the  district  for  the  time  being  of  the  County 
Court  holden  at  such  place. 


Aberygtwyth.* 

Bangor. 

Barnsley. 

Barnstaple. 

Bedford 

Birkenhead. 

Birmingham. 

Boston. 

Bradford. 

Bridgewater. 

Brighton. 

BristoL 

Bury  St  Edttmnds. 

Cambridge. 

Cardiff. 

Carlisle. 

Carmarthen. 

Carnarvon.^ 

Cheltenham. 

Chester. 

Colchester. 

Derby. 

Dewsbuiy. 

Bover. 

Boroheeter. 


Dudley.  •O.  toC 

East  Stonehouse.  Aug.n,i884. 

Exeter. 

Gloucester. 

Great  Grimsby. 

Great  Yarmouth. 

Halifax. 

Hanley. 

Hartlepool. 

Hereford. 

Huddersfield. 

Ipswich. 

Kingston-on-HulL 

King's  Lynn. 

Leeds. 

Leicester. 

Lincoln. 

Lowestoft.  •  O.  in  C 

Maidstone.  Aug.11,1884. 

Newcastle-upon-Tyne. 

Newport,  Monmouth. 

Newport,  Isle  of  Wight. 

Newtown. 

Northampton. 

Norwich. 
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Nottingham. 
Oxford. 

Sunderland. 
Swansea. 

Pembroko'Docks. 

Truro. 

Peterborough. 
Poole. 

Totnes. 
Wakefield. 

Portsmouth. 

WalsaU. 

*0.inC. 

Ramsgate. 
Rochester. 

Whitehaven. 
Winchester.* 

Aug.  11. 
1884. 

ShefBeld. 
Shrewsbury. 
Southampton. 
Stockton-on-Tees. 

Wolverhampton. 

Worcester. 

York. 

XXXV.  la.  2.  Where  the  writ  of  gammons  issues  out  of  a 
to^udg-  district  registry,  and  the  plaintiff  is  entitled  to  enter 
^•"*-  interlocutory  judgment  under  any  of  the   Rules  of 

Order  XIII.,  or  where  the  cause  or  matter  is  pro- 
ceeding in  the  district  registry  and  the  plaintiff  is 
entitled  to  enter  interlocutory  judgment  under  any 
of  the  Rules  of  Order  XXVII.,  in  either  case  such 
interlocutory  judgment,  and  when  damages  shall  have 
been  assessed  final  judgment  shall  be  entered  in  the 
district  registry,  unless  the  Court  or  a  Judge  shall 
otherwise  order. 


xxxr,  2. 

Judgment 
entered  in 
London. 


3.  Where  a  cause  or  matter  is  proceeding  in  a 
district  registry,  and  the  judgment  or  any  other  order 
therein  is  directed  to  be  entered  in  the  Central  Office, 
the  same  shall  be  so  entered,  and  an  office  copy  of 
every  such  judgment  or  order  shall  be  transmitted  to 
the  district  registry  to  be  filed  with  the  proceedings  in 
the  action. 

xxxvz.        4,  Where   a   cause  or  matter  is  proceeding  in  a 

froSdisSct  district  registry  all  writs  of  execution  for  enforcing 

jregiBtry.       ^uy  judgment  or  order  therein,  and  all  summonses 

under  the  Debtors  Act,  1869,  shall  issue  from  the 

district  registry,  unless  the  Court  or  a  Judge  shall 

otherwise  direct.     Where  final  judgment  is  entered 

Taxation  of  in  the  district  registry,  costs  shall  be  taxed  in  such 

"°***'  registry  unless  the  Court  or  a  Judge  shall  otherwise 

order. 

As  to  the  powers  of  the  registrar  in  snmmonses  under  the 
Debtors  Act,  1869,  see  Order  LIY.  19. 

Chitty,  J.,  in  Re  WiU<m,  WiUon  v.  Alltree,  27  Ch.  D.  242, 
was  of  opinion  that  it  was  more  convenient  as  a  general  rule  to 
direct  taxation  in  London. 

'xxxr.  8a.  6.  Where  a  cause  or  matter  is  proceeding  in  a  dis- 
nSSSs^M-  ^^^^  registry,  all  proceedings  relating  to  the  following 
Incidental    matters,  namely — 
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(a.)  Leave  to  enter  judgments  under  Order- XVI.,  toJ"<J»- 
Rules  50  and  51 ; 

ih,)  Leave  to  issue  or  renew  writs  df  execution ; 
G.)  Examination  of  judgment  debtors  for  garnishee 

purposes,  or  under  Order  XLIL  Bule  32 ; 
(d)  Garni^ee  orders ; 
(e.)  Charging  orders  nid  ; 
shall,  unless   the   Court  or  a  Judge  shall  otherwise 
order,  be  taken  in  the  district  registry. 

6.  Where  a  cause  or  matter  is  proceeding  in  a  j^^f-  ^ 
district  registry  the   district  registraur    may   exercise  o^regiati^!' 
all  such  authority  and  jurisdiction  in  respect  thereof 

as  may  be  exercised  by  a  Judge  at  Chambers,  except 
such  as  by  these  Bules  a  Master  is  precluded  from 
exercising. 

The  provision  in  section  49  of  the  Judicature  Act,  1878,  "  that 
no  order  of  the  High  Court  or  any  Judge  thereof  as  to  costs 
onlj  which  bv  law  are  left  to  the  discretion  of  the  Court  shall 
be  subject  to  any  appeal,*'  does  not  apply  to  a  district  registrar 
{Potter  V.  £dwardt,  48  L.  J.  767). 

A  district  registrar  shall  not,  either  by  himself  or  his  partner, 
be  directly  or  indirectly  engaged  as  solicitor  or  agent  for  a  party 
to  any  proceeding  whatsoever  in  the  district  registry  of  which 
he  is  a  registrar  (Judicature  Act,  1881,  22). 

As  to  powers  of  Masters,  see  Order  LIY.  12,  19-22. 

7.  Every  application  to  a  district  registrar  shall  be^  xxxv.  6. 
made  in  the  same  manner  in  which  apphcations  at  to  fegintmr. 
Chambers  are  directed  to  be  made  by  these  Rules. 

8.  If  any  matter  appears  to  the  district  registrar    xxxf.6. 
proper  for  the  decision  of  a  Judge,  the  registrar  may  jud^  by.  *** 
refer  the  same  to  a  Judge,  and  the  Judge  may  either 

dispose  of  the  matter  or  refer  the  same  back  to  the 
registrar  with  such  directions  as  he  may  think  fit. 

9.  Any  person  aflfected  by  any  order,  finding,  or   xxxv,  7. 
decision  of  a  district  registrar  may  appeal  to  a  Judge,  f^^^ 
Such  appeal  may  be  made  notwithstanding  that  the 

order  or  decision  was  in  respect  of  a  proceeding  or 
matter  as  to  which  the  district  registrar  had  jurisdiction 
only  by  consent.  Such  appeal  shall  be  by  way  of 
indorsement  on  the  summons  by  the  registrar  at  the 
request  of  any  party,  or  by  notice  in  writing  to  attend 
before  the  Judge  without  a  fresh  summons  within  six 
days  after  the  party  complaining  has  notice  of  the 
order,  finding,  or  decision  complained  of,  or  such 
further  time  as  may  be  allowed  by  a  Judge  or  the 
rej^istrar. 


296 


Order  XXXV.  Proceedings  in  District  Registries. 


The  district  registrar  has  no  discretion  in  the  matter ;  the 
appellant  has  the  right  to  have  the  summons  indorsed  under 
this  Rule,  if  he  desire  it,  by  the  registrar  {Danger  v.  NeUon, 
W.  N.  1884.  96). 

The  notice  in  writing  may  be  given  by  the  country  solicitor 
{Mayor  of  RUheiham  v.  Peaee,  W.  N.  1888>  216). 

XXXV.  8.  10.  An  appeal  from  a  district  registrar  shall  be  no 
stoy^ex^pt  8^y  of  proceedings  unless  so  ordered  by  a  Judge  ot 
by  order.      ^^  registrar. 

XXXV.9.  11.  Every  district  registrar  and  other  officer  of  a 
SaSwron-  district  registry  shall  be  subject  to  the  orders  and 
roi  of  Court,  directions  of  the  Court  or  a  Judge,  as  fully  as  any 
other  officer  of  the  Court,  and  every  proceeding  in  a 
district  registry  shall  be  subject  to  the  control  of  the 
Court  or  a  Judge,  as  fully  as  a  like  proceeding  in 
London. 

xxxr.  10.       12.  Every  reference  to  a  Judge  by  or  appeal  to  a 
J°j^^     Judge   from    a    district    registrar    in   any   cause   or 
Divisioii.      matter  in  the  Chancery  Division  shall  be  to  the  Judge 
to  whom  the  cause  or  matter  is  assigned. 

13.  In  any  action  which  would,  under  the  foregoing 
Rules,  proceed  in  the  district  registry,  the  action  may, 
subject  to  Rule  14,  be  removed  from  the  district 
registry  as  of  right  in  the  cases  and  within  the  times 
following : — 

(1.)  Where  the  writ  is  specially  indorsed  under 
Order  III.  Rule  6,  and  the  plaintiff  does 
not  within  four  days  after  the  appearance 
of  such  defendant  give  notice  of  an  applica- 
tion for  an  order  against  him  under  Order 
XIV.  j  then  such  defendant  may  remove  the 
action  as  of  right  at  any  time  after  the 
expiration  of  such  four  days,  and  before 
delivering  a  defence,  and  before  the  expira- 
tion of  the  time  for  doing  so. 

(2.)  Where  the  writ  is  specially  indorsed  and  the 
plaintiff  has  made  such  application  as  in  the 
last  paragraph  mentioned,  and  the  defendant 
has  obtained  leave  to  defend  in  manner  pro- 
vided by  Order  XIV. ;  then  such  defendant 
may  remove  the  action  as  of  right  at  any 
time  after  the  order  giving  him  leave  to 
defend,  and  before  delivering  a  defence  and 
before  the  expiration  of  the  time  for  doing 
so : 


xxxr.  11. 

RemoTiil  of 
action. 
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(3.)  Where  the  writ  is  not  specially  indorsed  under 
Order  IIL  Rule  6,  any  defendant  may 
remove  the  action  as  of  right  at  any  time 
after  appearance,  and  hefore  delivering  a 
defence,  and  before  the  expiration  of  the 
time  for  doing  so. 

(4.)  In  an  Admiralty  action  in  rerriy  any  person  who 
may  have  duly  intervened  and  appeared  may 
remove  an  action  from  a  district  registry  as 
of  right. 

Def endimt's  right  to  remoye  must  only  be  taken  away  on  dear 
grounds  (Walker  v.  Orabtree,  W.  N.  1888,  197).  Such  as^the 
balance  of  oonyenience,  where  onl^  one  out  of  thirty-two  defen- 
dants desired  the  action  to  be  tned  in  London  (Smith  v.  Beil, 
Jbid.,196), 

14.  Any  party  or  person  desirous  to  remove  an  xxxr.  i2. 
action  as  of  right  under  the  last  preceding  Rule  may  JimoTidf 
do  so  by  serving  upon  the  other  parties  to  the  action, 
and  delivering  to  the  district  registrar,  a  notice, 
signed  by  himself  or  his  solicitor,  to  the  effect  that 
he  desires  the  action  to  be  removed  to  London,  and 
the  action  shall  be  removed  accordingly :  Provided, 
that  if  the  Court  or  a  Judge  shall  be  satisfied  that 
the  defendant  giving  such  notice  is  a  merely  formal 
defendant,  or  has  no  substantial  cause  to  interfere 
in  the  conduct  of  the  action,  or  that  there  is  other 
good  cause  for  proceeding  in  the  district  registry, 
such  Court  or  Judge  may  order  that  the  action  may 
proceed  in  the  district  registry  notwithstanding  such 
notice. 

16.  Except  in  Admiralty  actions  in  rem,  the  notice  Oertificata 
for  removal  shall  be  accompanied   by  a  certificate,  Ijty  J^ti^n 
signed  by   the  defendant  or  his  solicitor,   that  his 
defence  has  not  been  delivered,  and  that  the  time  for 
delivering  the  same  has  not  expired. 

16.  In  any  case  not  provided  for  by  Rules  13  and  xxxr.  is. 
14,  any  party  to  a  cause  or  matter  proceeding  in  9^^Sm^^^ 
district  registry  may  apply  to  the  Court  or  a  Judge,  or 
to  the  district  registrar,  for  an  order  to  remove  the 
cause  or  matter  from  the  district  registry  to  London, 
and  the  Court,  Judge,  or  registrar  may  make  an 
order  accordingly,  if  satisfied  that  there  is  sufficient 
reason  for  doing  so,  upon  such  terms,  if  any,  as  shall 
be  just. 
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XXXV.  18.  17.  Any  party  to  a  cause  or  matter  proceeding  in 
tl^^m^^  London  may  apply  to  the  Court  or  a  Judge  for  an 
order  to  remove  the  cause  or  matter  from  London  to 
any  district  registry,  and  the  Court  or  Judge  may 
make  an  order  accordingly,  if  satisfied  that  there  is 
sufficient  reason  for  doing  so,  upon  such  terms,  if  any, 
as  shall  be  just 

18.  Where,  under  the  preceding  Eules  of  this  Order, 
a  cause  or  matter  is  removed  from  a  district  registry, 
the  defendant  shall,  upon  such  removal,  give  notice 
to  the  plaintiff  of  an  address  for  service  in  London,  in 
all  jespects  as  if  the  appearance  had  been  originally 
entered  in  London. 

xjx.  29.          19.  Where  a  cause  or  matter  is  proceeding  in  a 

it0gSffcry.'     district  registry  all  pleadings  and   other  documents 

required    to   be  filed  shall  be   filed  in  the   district 

registry. 

20.  Whenever  a  defendant  appears  in  London  to  a 
writ  issued  out  of  a  district  registry,  or  any  proceedings 
are  removed  from  the  district  registry  to  London,  by 
notice  under  Eule  14  of  this  Order,  or  by  order  of  the 
Court  or  a  Judge,  the  district  registrar  shall  transmit 
to  the  Central  Office  all  original  documents  (if  any) 
filed  in  the  district  registry,  and  a  copy  of  all  entries 
of  the  proceedings  in  the  books  of  the  district  registry. 

Filinirintbe  21.  When  a  cause  or  matter  in  the  Chancery  Divi- 
Uiri^to?  sion  is  proceeding  in  a  district  registry,  all  certificates 
of  the  Chief  Clerk  and  taxing  officers  and  other  docu- 
ments (required  to  be  filed)  used  in  London  before  the 
Judge  in  Chambers,  or  before  any  taxing  officer  or 
referee,  and  not  already  filed  in  the  district  registry, 
shall  be  filed  in  the  same  office  as  they  would  have 
been  filed  in  if  the  proceedings  had  originally  com- 
menced in  London ;  and  if  the  Court  or  Judge  shall 
so  direct,  office  copies  thereof  shall  be  transmitted  to 
the  district  registry. 

22.  No  affidavit  or  record  of  the  Court  shall  be 
taken  out  of  a  district  registry  (except  upon  removal 
of  the  proceedings  to  London)  without  the  order  of  a 
Judge  or  of  the  district  registrar,  and  no  mibpcma  for 
the  production  of  any  such  document  shall  be  issued. 

Hc^S^^io      ^^*  ^^^T  district  registrar  shall  account  for  and 
vc^ount       pay  over  to  the  Treasury  all  moneys  paid  into  Court 
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at  the  legistry  of  which  he  is  registrar,  in  such  manner 
and  at  such  times  as  may  be  from  time  to  time  directed 
by  the  Treasury. 

24.  The  forms  contained  in  the  Appendices  shall,  ^^^^  !<*«• 
as  far  as  they  are  applicable,  be  used  in  or  for  the  pur-   ^"**' 
poses  of  district'  registries,  with  such   variations  as 
circumstances  may  require. 


ORDER  XXXVL 
Trial. 

This  Order  is  divided  into  nixie  parts.  Part  2  deals  with  the 
mode  of  trial,  in  which  the  alterations  are  too  eztensiye  to  be 
summarized ;  Parts  8  and  4  treat  of  notice  and  entry  for  trial. 
Notice  of  trial  may  be  given  with  the  reply  (if  any),  whether  it 
closes  the  pleadings  or  not,  or  at  any  time  after  the  ismee  of  fact 
are  ready  for  trial  (r.  11).  A  Rule  (21)  has  been  added  as  to  set- 
ting down  for  further  consideration  in  the  Chancery  Division. 
Part  7  relates  to  the  proceedings  at  trial  which  have  been  con- 
siderably afifected  by  Rules  85-38,  and  40.  Part  8  refers  to 
assessors  and  referees.  By  Rule  50  the  authority  of  the  referee 
with  respect  to  discovery  and  production  of  documents  is  ex- 
tended and  regulated.  The  mode  of  having  the  report  varied 
or  adopted  is  prescribed  in  Rules  53-55.  Part  9  ("Writ  of 
Inquiry  and  Rieference  as  to  Damages  *')  is  new.  This  Order 
applies  to  interpleader  proceedings  (Order  LVII.  18). 

I.  Place. 

1.  There  shall  be  no  local  venue  for  the  trial  of  any  xxxvi.  i 
action,  except  where  otherwise  provided  by  Statute.  JJIJJ^®^ 
Every  action  in  every  Division  shall/  unless  the  Court 
or  a  Judge  otherwise  orders,  be  tried  in  the  county  or 
place  named  on  the  statement  of  claim,  or  (where  no 
statement  of  claim  has  been  delivered  or  required)  by 
a  notice  in  writing  to  be  served  on  the  defendant,  or 
bis  solicitor,  within  six  days  after  appearance.  Where 
no  place  of  trial  is  named,  the  place  of  trial  shall, 
unless  the  Court  or  a  Judge  shall  otherwise  order,  be 
the  county  of  Middlesex. 

As  to  the  effect  which  the  abolition  of  local  venue  has  had  upon 
actions  for  rent  issuing  out  of  lands  situate  abroad,  see  WhUaker 
V.  FoHtet,  1  C.  P.  D.  51.  A). 

The  Court  will  not  change  the  place  of  trial  without  good  cause 
shown  {Ridge  v.  Ridge,  86  L.  T.  428  ;  Qreen  v.  BenneU,  50  L.  T. 
706). 

la.  The  provisions  of  Order  XXXVL,  Eule  1,  shall    .  s.  c. 
apply  to  every  action,  notwithstanding  that  it  may  ^^^  **^* 
have  been  assigned  to  any  Judge. 
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11.  Mode  of  Trial 

2.  In  actions  of  slander,  libel,  false  imprisonment, 
malicious  prosecution,  seduction,  or  breach  of  promise 
of  marriage,  the  plaintiff  may,  in  his  notice  of  trial  to 
be  given  as  hereinafter  provided,  and  the  defendant 
may,  upon  giving  notice  within  four  days  from  the 
time  of  the  service  of  notice  of  trial,  or  within  such 
extended  time  as  the  Court  or  a  Judge  may  allow,  or 
in  the  notice  of  trial  to  be  given  by  him  as  hereinafter 
provided,  signify  his  desire  to  have  the  issues  of  fact 
tried  by  a  Judge  with  a  jury,  and  thereupon  the  same 
shall  be  so  tried. 

In  Thmtu  v.  WilUavM,  14  Ch.  D.  864,  the  defendants  con- 
tended unsuocessfully  that  they  had  a  right  to  have  the  question 
tried  by  a  jury  under  Fox's  Act,  as  the  circular  complained  of 
was  libellous. 

3.  Causes  or  matters  assigned  by  the  Principal  Act 
to  the  Chancery  Division  shall  be  tried  by  a  Judge 
without  a  jury,  unless  the  Court  or  a  Judge  shall 
otherwise  order. 

See  Jud.  Act,  1873,  s.  84,  and  note  thereta 

An  action  which  falls  within  one  of  the  classes  of  actioi^s  which 
by  sec  34  Jud.  Act  1873  are  specially  assigned  to  the  Gh.  D., 
will  not  be  sent  for  trial  to  a  jury  unless  it  involve  a  simple  issue 
of  fact  the  determination  of  which  will  decide  the  action 
{Cardinall  v.  CardinaU,  25  Ch.  D.  772).  After  the  plaintiff  has 
fixed  the  venue,  and  the  case  is  set  down  for  hearing  at  the 
Assizes,  it  will  require  strong  reasons  to  induce  the  Court  to 
order  the  trial  before  a  Judge  of  the  Ch.  D.  {PhUipi  v.  Beale^ 
26  Ch,  D.  621.  A). 

4.  The  Court  or  a  Judge  may,  if  it  shall  appear 
desirable,  direct  a  trial  without  a  jury  of  any  question 
or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
arising  in  any  cause  or  matter  which  previously  to  the 
passing  of  the  Principal  Act  could,  without  any  con- 
sent of  parties,  have  been  tried  without  a  juiy. 

Either  party  may  at  any  time  have  an  order  to  try  any  issue 
of  fact  before  a  jury,  if  he  can  make  it  appear  to  a  Court  or 
Judge  that  it  will  be  more  convenient.  In  the  exercise  of  this 
discretion  the  Court  is  mostly  governed  by  considerations  as  to 
whether  the  questions  of  law  and  fact  are  intricate,  or  are 
involved  the  one  with  the  other  {Bordier  v.  Burrdlt  6  Ch.  D. 
514  ;  Cardinall  v.  Cardinally  25  Ch.  D.  772 ;  Mirekaiue  v. 
Barnett,  26  W.  R.  690  ;  Mou  v.  Bradbum,  W.  N.  1884,  14). 

"It  is  essentially  a  matter  of  discretion,  and  the  Court  of 
Appeal  will  be  slow  to  interfere  **  {Swindell  v.  The  Birmingham 
Syndicate,  3  Ch.  D.  133.  A  ;  Buiton  v.  Tobin,  10  Ch.  D.  565. 
A  ;  Re  Martin,  Hunt  v.  ChamberB,  20  Ch.  D.  865.  A ;  Burgoine 
V.  Moordaff,  8  P.  D.  205.  A).     As  to  mstanoes  of  how  this 
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discretion  has  been  exerdsed  see  also  Sprat^t  Patent  v.  Ward, 
11  Gh.  D.  240 ;  The  Singer  Oo.  v.  Loog,  11  Gh.  D.  656,  and  the 
cases  cited  in  RwAon  v.  Tohiny  supra,  and  Wedderbum  v. 
Pickering,  18  Ch.  D.  769. 

The  fact  that  a  man's  character  will  be  serioosly  afifected  by 
the  trial  will  be  a  paramount  reason  for  having  the  action  tried 
in  open  Court,  and  will  be  strong  grounds  for  insisting  on  a 
jury  (Leigh  v.  Broola,  6  Ch.  D.  692  A). 

If  the  case  be  considered  suitable  for  trial  by  a  Judge  and 
jury,  the  issues,  if  the  parties  cannot  agree,  should  be  settled  in 
Chambers  {PoweU  v.  WiUiams,  12  Ch.  D.  284). 

6.  The  Court  or  a  Judge  may  direct  the  trial  with-  Under  jtid. 
out  a  jury  of  any  cause,  matter,  or  issue  requiring  any  t^^}^^^* 
prolonged  examination  of  documents  or  accounts,  or 
any  scientific  or  local  investigation,  which  cannot  in 
their  or  his  opinion  conveniently  be  made  with  a  jury. 

See  Judicature  Act,  1878,  s.  57. 

6.  In  any  other  cause  or  matter,  upon  the  applica-  By  lury  on 
tion  of  any  party  thereto  for  a  trial  with  a  jury  of  the  »??"<»**<'"• 
cause  or  matter,  or  any  issue  of  fact,  an  order  shall  be 

made  for  a  trial  with  a  jury. 

Previous  to  these  Rules,  where  the  parties  had  agreed  that 
evidence  should  be  taken  by  affidavit,  it  was  held  equivalent  to 
an  agreement  that  the  action  should  be  tried  without  a  jury, 
even  in  a  case  peculiarly  adapted  for  ^  trial  before  a  jury 
(Brwke  V.  Wigg,  8  Ch.  1>.  510.  A\ 

In  Oole$  V.  a  S,  S,  A,,  58  L.  J.  Ch.  688,  Kay,  J.,  held  that 
the  action  was  such  as  would  before  the  passing  of  the  Judicature 
Acts  have  been  considered  essentially  a  common  law  action,  and 
he  therefore  directed  it  to  be  tried  in  the  Q.  B.  D. 

7.  (a.)  In  every  cause  or  matter,  unless  under  the  Trial  \n 
provisions  of  Rule  6  of  this  Order  a  trial  with  a  jury  wuSout  a 
is  ordered,  or  under  Rule  2  of  this  Order  either  party  ^^^y-   - 
has  signified  a  desire  to  have  a  trial  with  a  jury,  the 

mode  of  trial  shall  be  by  a  Judge  without  a  jury ; 
provided  that  in  any  such  case  the  Court  or  a  Judge 
may  at  any  time  order  any  cause,  matter,  or  issue  to  . 
he  tried  by  a  Judge  with  a  jury,  or  by  a  Judge  sitting 
with  assessors,  or  by  an  official  referee  or  special  referee 
with  or  without  assessors  : 

Actions  sent  from  the  Chancery  Division  must  be  set  down 
in  the  general  list  to  be  tried  by  one  of  the  Judges  of  the 
Queen's  Bench  Division  ;  if  no  place  be  mentioned  they  will  be 
tried  in  Middlesex  ( Warner  v.  Murdoch,  4  Ch.  D.  750.  A). 

An  appeal  from  a  compulsory  order  directing  a  reference  made 
by  a  Judge  sitting  at  Nisi  Prius  or  Assizes  must  be  brought  direct 
to  the  Court  of  Appeal  (ffoch  v.  Boor,  49  L.  J.  665.  A). 

If  the  Judffe  diiffer  in  his  opinion  from  the  assessors,  he  is 
hound  to  decide  in  accordance  with  his  own  opinion  {The  BeryL 
9P.D.  187.  A). 
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Spccuijiiry.      (&•)  The  plaintiff  in  any  cause  or  matter  in  which 

by  Fiaintifl.  ^e  is  entitled  to  a  jury  may  have  the  issues  tried  by  a 

special  jury,  upon  giving  notice  in  writing  to  that 

effect  to  the  defencknt  at  the  time  when  he  gives 

notice  of  trial : 

(c)  The  defendant,  in  any  cause  or  matter  in  which 
he  is  entitled  to  a  jury,  may  have  the  issues  tried  by 
a  special  jury,  on  giving  notice  in  writing  to  that 
effect  at  any  time  after  tiie  close  of  the  pleadings  or 
settlement  of  the  issues  and  before  notice  of  trial,  or 
if  notice  of  trial  has  been  given,  then  not  less  than 
six  clear  days  before  the  day  for  which  notice  of  trial 
has  been  given : 

(d,)  Provided  that  a  Judge  may  at  any  time  make 
an  order  for  a  special  jury  upon  such  terms,  if  any,  as 
to  costs  and  otherwise  as  may  be  just 


By  order  at 


JXXVI.  6. 


8.  Subject  to  the  provisions  of  the  preceding  Rules 
gua*  k™  of  of  this  Order,  the  Court  or  a  Judge  may,  in  any  cause 
rtlfwr.i  ^^  matter,  at  any  time  or  from  time  to  time,  order  that 
different  questions  of  fact  arising  therein  be  tried  by 
different  modes  of  trial,  or  that  one  or  more  questions 
of  fact  be  tried  before  the  others,  and  may  appoint  the 
places  for  such  trials,  and  in  all  "cases  may  order  that 
one  or  more  issues  of  fact  be  tried  before  any  other  or 
others. 


In  granting  an  application  under  this  Rnle^the  Court  will 
sometimes  impose  terms  [The  Emma  Silver  Mining  Company  v. 
Orantf  11  Ch.  D.  918.  A).  It  should  be  limited  to  extraordinary 
and  exceptional  circumstances  (JPiercy  ▼.  Towng^  15  Ch.  D. 
480). 

In  The  Tasmanian  Railioay  Company  v.  Clark  (W.  N.  1879, 
106.  A),  the  Court  of  Common  Pleas  refused  leave  to  try  the 
liability  of  a  surety  before  that  of  the  principal,  and  the  Court 
of  Appeal  declined  to  interfere  with  their  discretion. 

Where  a  reference  would  be  ordered  by  the  Judge  as  to  a 
Question  of  accounts,  it  seems  proper  that  the  question  of  liability 
should  be  tried  separately  from  the  question  of  damages  {Liver- 
pool Nav,  Co,  V.  Ixmdon  de  .St.  Catherine,  dkc,  Co,^  W.  N.  1876, 
208). 

XXXVI  7.  9.  Every  trial  of  any  question  or  issue  of  fact  with 
SSSingie  a  jury  shall  be  by  a  single  Judge,  unless  such  trial  be 
Judge.         specially  ordered  to  be  by  two  or  more  Judges. 


SiiTitigMto      10.  Nothing  in  this  Order  shall  affect  any  proceed- 
ar    TA  on.  .^^  under  any  of  the  provisions  of  the  Common  Law 
Procedure  Acts  relating  to  arbitration. 
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III.  Notice  and  Entry  of  Trial. 

11.  Notice  of  trial  may  be  given  in  any  cause  or  With  wpiy. 
matter  by  the  plaintiff  or  other  party  in  the  position  of 
plaintiff.     Such  notice  may  be  given  with  the  reply  (if 

any),  whether  it  closes  the  pleadings  or  not,  or  at  any 
time  after  the  issues  of  fact  are  ready  for  trial 

12.  If  the  plaintiff  does  not  within  six  weeks  after  xxxri. 
the  dose  of  the  pleadings,  or  within  such  extended  ^  JefSmd- 
time  as  the  Court  or  a  Judge  may  allow,  give  notice  aat. 

of  trial,  the  defendant  may,  before  notice  of  trial 
given  by  the  plaintiff,  give  notice  of  trial,  or  may 
apply  to  the  Court  or  Judge  to  dismiss  the  action  for 
want  of  prosecution ;  and  on  the  hearing  of  such 
application,  the  Court  or  a  Judge  may  order  the  action 
to  be  dismissed  accordingly,  or  may  make  such  other 
order,  and  on  such  terms,  as  to  the  Court  or  Judge 
may  seem  just. 

If  the  plaintiff  desire  to  avoid  the  cost  of  the  hearing  he 
should  tender  the  coats  of  the  notice  to  the  defendant,  and  give 
the  nsoal  underta^ng  to  go  on  {Evelyn  y.  Evdyn,  18  Ch.  D.  138 ; 
Fretuon  v.  X^,  26  W.  R.  188). 

f  Jin  Seear  v.  Webb^  25  Oh.  D.  84.  A,  it  was  held  that,  assuming 
the  drawing  np  of  an  order  dismissing  an  action  for  want  of  pro- 
secation  on  an  affidavit  sworn  and  filed  after  the  day  on  which 
the  motion  was  made,  to  be  irregular,  the  irregularity  was  not 
such  that  the  Court  ought  on  that  ground  to  discharge  the  order ; 
discussed  in  Jones  v.  Bartholomew,  49  L.  T.  442. 

Where  the  defendant  is  only  one  of  several,  he  cannot  apply 
to  dismiss  the  action  for  want  of  prosecution  without  any  inquiry 
as  to  how  the  matter  stands  between  the  plaintiff  and  his  co- 
defendants  [Ambrom  v.  £vdyn,  11  Gh.  D.  759). 

13.  Notice  of  trial  shall  state  whether  it  is  for  the  xxxvi.  8. 
trial  of  the  cause  or  matter  or  of  issues  therein ;  and  TOntaUi*^ 
in  actions  in  the  Queen's  Bench  Diyision  the  place  and  what, 
day  for  which  it  is  to  be  entered  for  trial     It  shall  be 

in  the  Form  No.  16  in  Appendix  B,  with  such  varia- 
tions as  circumstances  may  require. 

13a.  Order  XXXVI.,  Eule  13,  shall  be  read  as  if  r  s.  c. 
the  words  "  in  actions  in  the  Queen's  Bench  Division  "  ^^^  ^^^ 
were  omitted  therefrom, 

14.  Ten  days'  notice  of  trial  shall  be  given,  unless  'xxxri.  9. 
the  party  to  whom  it  is  given  has  consented,  or  is  ^"j^^^ce. 
under  terms,  or  has  been  ordered  to  take  short  notice 

of  trial;  and  shall  be  sufficient  in  all  cases,  unless 
otherwise  ordered  by  the  Court  or  a  Judge.  8hort 
notice  of  trial  shall  be  four  days'  notice,  unless  other- 
wise ordered. 
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xxxri.  10.       16.  Notice  of  trial  shall  be  given  before  entering  the 
?it*Mfay     *r^*^i  ^^^  *^®  *^^  ™*y  ^  entered  notwithstanding 

that  the  pleadings  are  not  closed,  provided  that  notice 

of  trial  has  been  given. 

XXXVL        16.  In  London  and  Middlesex,  unless  within  six 
^^f,      days  after  notice  of  trial  is  given  the  trial  shall  be 
entered  by  one  party  or  the  other,  the  notice  of  trial 
shall  be  no  longer  in  force. 


xxxri,  11. 

Til  London 
nr  Middle- 


17.  Notice  of  trial  for  London  or  Middlesex  shall 
not  be  or  operate  as  for  any  particular  sittings;  but 
shall  be  deemed  to  be  for  any  day  after  the  expiration 
of  the  notice  oh  which  the  trial  may  come  on  in  its 
order  upon  the  list 

XXXVL  12.       18.  Notice  of  trial  elsewhere  than  in  London  or 
'^"^imI       Middlesex  shall  be  deemed  to  be. for  the  first  day  of 

the  then  next  assizes  at  the  place  for  which  notice  of 

trial  is  given. 

XXXVL  18.       19*  ^^  notice  of  trial  shall  be  countermanded  ex- 
c^junter-      cept  by  consent,  or  by  leave  of  the  Court  or  a  Judge, 
niflu  o .      ^j^j^jj^  leave  may  be  given  subject  to  such  terms  as  to 
costs,  or  otherwise,  as  may  be  just. 

XXXVL  14.       20.  If  the  party  giving  notice  of  trial  for  London 
omiBsion  to  or  Middlesex  omits  to  enter  the  trial  on  the  day  or  day 
tJSf  **'      after  giving  notice  of  trial,  the  party  to  whom  notice 
has  been  given  may,  unless  the  notice  has  been  counter- 
manded under  the  last  preceding  Bule,  within  four 
days  enter  the  trial 

21.  When  any  cause  or  matter  in  the  Chancery 
Division  shall  have  been  adjourned  for  further  con- 
sideration, the  same  may,  after  the  expiration  of  eight 
days,  and  within  fourteen  days  from  the  filing  of  the 
Chief  Clerk's  certificate,  be  set  down  by  the  Registrar 
in  the  Cause  Book  for  further  consideration,  on  the 
written  request  of  the  solicitor  for  the  plaintiff  or 
party  having  the  conduct  of  the  proceedings,  and 
after  the  expiration  of  such  fourteen  days  the  cause 
or  matter  may  be  set  down  by  the  Registrar  on  the 
written  request  of  the  solicitor  for  the  plaintiff  or 
for  any  other  party;  and  in  either  case,  upon  pro- 
duction of  the  judgment  or  order  adjourning  further 
consideration  or  an  office  copy  thereof,  and  an  office 
copy  of  the  Chief  Clerk's  cert^cate  or  a  memorandum 
of  the  date  when  the  certificate  was  filed,  indorsed 
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on  the  request  by  the  proper  officer.  The  request 
maj  be  in  the  Form  Na  26  in  Appendix  L.  The 
cause  or  matter  when  so  set  down  ^11  not  be  put 
into  the  paper  for  further  consideration  until  after  the 
expiration  of  ten  days  from  the  day  on  which  the 
same  was  so  set  down,  and  shall  be  marked  in  the 
Cause  Book  accordingly.  Notice  thereof  shall  be 
given  to  the  other  parties  in  the  action  at  least  six 
days  before  the  day  for  which  the  same  may  be  so 
marked  for  further  consideration.  Such  notice  may 
be  in  the  Form  No.  27  in  Appendix  L. 

IV.  Entry  in  District  Registry. 

22a.  If,  when  the  lists  in  Order  XXX VI.,  Part  TV.,  R.  s.  c. 
mentioned  have  been  closed  for  the  Autumn  and  spec^" 
Spring  Assizes  respectively  at  Liverpool  or  Manchester,  ^^^  '^' 
it  shall  appear  that  ten  or  more  witness  causes  by  the  actions^ 
Principal  Act  assigned  to  the  Chancery  Division  are 
included  in  the  list  of  trials  for  such  sittings,  special 
sittings  for  the  trial  of  such  causes,  commencing  on 
the  first  day  of  December  or  the  tenth  day  of  June 
then  next  respectively  or  as  near  those  times  as  con- 
veniently may  be,  shall  be  h^d  before  one  of  the 
Judges  of  the  High  Court  (according  to  such  arrange- 
ments as  may  be  from  time  to  time  determined  among 
themselves) :  Provided  that  in  any  case  where  at  the 
time  afor^aid  it  shall  appear  that  the  number  of  such 
causes  is  less  than  ten,  no  special  sittings  shall  take 
place  for  that  occasion  at  that  place,  but  such  business 
shall  be,  subject  to  any  application  which  may  be  made 
for  changing  the  place  of  trial,  transacted  at  the 
then  current  assizes :  Provided  also  that  no  cause  shall 
be  included  in  the  list  for  any  such  special  sittings  in 
which  all  the  parties  are  resident  within  the  County 
Palatine  of  Lancaster:  And  provided  also  that  if  it 
shall  appear  to  the  Judge  holding  any  such  special 
sittings  that  any  cause  appearing  in  the  list  for  trial 
thereat  ought  not  to  have  been  included  therein,  he 
may  order  the  same  to  be  struck  out,  and  give  sueh 
directions  as  he  may  think  fit  as  to  the  trial  thereof  in 
the  High  Court 

Order  XXXVL,  Bule  22,  is  hereby  annulled,  and 
the  following  Eule  shall  stand  in  lieu  thereof : 

22b,  After  notice  of  trial  has'  been  given  of  any  R  a.  c. 
cause,  matter,  or  issue  to  be  tried  elsewhere  than  in  Hlm^n^de. 
London  or  Middlesex,  either  party  may,  at  any  time 
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not  less  than  seven  days  before  the  commission  day 
appointed  for  such  place,  enter  the  trial  at  the  next 
assizes  in  the  district  registry  (if  any)  of  the  city  or 
town  where  the  trial  is  to  be  had,  or  with  the  associate. 
No  later  entry  shall  be  allowed,  except  by  leave  of  a 
Judge  going  that  circuit,  or  by  order  of  a  Judge  at 
Chambers  subject  to  the  consent  of  a  Judge  going  that 
circuit 

23.  So  long  as  there  is  no  district  registry  in  the 
places  enumerated  in  the  first  of  the  following  columns, 
entries  for  trial  may  be  made  in  the  district  registries 
in  the  second  of  the  following  columns — t.e.,  trials 
at — 

j  may  be  entered  in  ^ 

Bodmin        . . .  ^  the  district  re-  >  Truro. 

(  gistryat  ) 

Carnarvon*  ...  „             „  Bangor. 

Chelmsford  ...  „             „  Colchester. 

Lancaster     ...  ,,             „  Preston. 

Lewes           ...  „             „  Brighton. 

Monmouth   ...  „             „  Newport,  Mon. 

Stafford        ...  „             „  Hanley. 

Wells           ...  ,             „  Bridgewater. 

Warwick      ...  „             „  Birmingham. 

Winchester*...  „             „  Southampton. 

*  See  now  Order  XXXV.  1,  note. 

24.  The  district  registrars  shall  provide  two  num- 
bered lists  for  trials  with  juries  and  trials  without 
juries  respectively.  The  entry  shall  be  made  in  the 
proper  list  in  such  vacant  number  as  the  party  enter- 
ing shall  select,  and  the  lists  shall  be  opened  for  the 
inspection  of  all  parties  interested  therein  at  all  times 
during  office  hours.  At  the  time  of  entry  two  copies 
of  the  documents  mentioned  in  Rule  30  of  this  Order 
shall  be  delivered  as  directed  by  the  said  Rule,  one  of 
which  shall  be  duly  stamped  with  the  amount  of  the 
fee  payable  on  entry  of  the  action  or  issue  for  trial. 

26.  When  a  trial  which  has  been  entered  has  been 
postponed  or  withdrawn  under  Order  XXVL  Rule  2, 
or  settled,  the  party  who  made  the  entry  shall  immedi- 
ately thereupon  give  notice  thereof  to  the  district  regis- 
trar, and  such  entry  shall  be  expunged  from  the  list. 

26.  The  district  registrar  shall  close  the  lists  and 
transmit  a  corrected  copy  of  the  said  lists,  together 
with  the  two  copies  of  the  documents  above  referred 
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to,  to  the  Associate  at  the  assize  town  in  such  time 
that  the  same  may  be  received  at  his  office  before  the 
opening  of  the  commission. 

27.  Trials  shall  be  entered  by  the  Associate  in  such  xxxvi. 
yacant  numbers  in  the  lists  so  transmitted  as  the  party  Entryby 
entering  may  select  The  lists  shall  then  be  re- ^Aaaociate. 
numbered  consecutively,  and  shall  be  the  cause  lists 

for  the  assizes. 

28.  If  a  trial  be  entered  by  both  parties,  it  shall    ^f^^^' 
be  tried  in  the  order  of  the  plaintiffs  entry,  and  the  By  both 
defendant's  entry  shall  be  vacated.  P«ti«fc 

V.  LdsUfor  London  and  Middlesex, 

29.  Separate  lists  of  trials  with  juries  and  trials  xxjcFi..i«. 
without  juries  respectively,  to  be  tried  at  the  sittings 

of  the  Queen's  Bench  Division  for  London  and  Middle- 
sex respectively,  shall  be  prepared,  and  the  trials  on 
each  list  shall  be  allotted  without  reference  to  any 
other  list,  and  shall  be  tried  at  such  times  and  in  such 
Courts  of  the  said  Division  as  the  Lord  Chief  Justice 
of  England  may  arranga 

VI.  Papers  for  Judge, 

30.  The  party  entering  the  trial  shall  deliver  to  the  xxxvl  it. 
proper  officer  two  copies  of  the  whole  of  the  pleadings, 

one  of  which  shall  be  for  the  use  of  the  Judge  at  the 
trial  Such  copies  shall  be  in  print,  except  as  to  such 
parts  (if  any)  of  the  documents  as  are  by  these  Rules 
permitted  to  be  written. 

VII.  Proceedings  at  Trial. 

31.  If,    when  a  trial   is   called  on,   the   plaintiff  x^rxr/.  is. 
appears,   and   the   defendant    does    not  appear,    the  j^j^jj^'^ 
plaintiff  may  prove  his  claim,  so  far  as  the  burden  of  bydefeud- 
proof  nes  upon  him. 

It  is  not  neoessary  now  in  the  Chancery  Division,  when  the 
defendant  does  not  appear,  to  prove  servioe  of  notice  of  trial ; 
bat  when  the  defendant  has  become  bankrupt  pending  the  pro- 
ceedings, it  should  be  shown  that  his  trustee  has  b^  served 
with  a  notice  under  Order  XVIL  5  {Chorlton  v.  Dickie,  13  Ch. 
D.  160). 

32.  If,  when  a  trial  is  called  on,  the  defendant  xxxri.  ip. 
appears,  and  the  plaintiff  does  not  appear,  the  de-  ^^  p^"^''^' 
fendant,  if  he  has  no  counter-claim,  shall  be  entitled 

to  judgment  dismissing  the  action,  but  if  he  has  a 
counter-claim,  then  he  may  prove-  such  counter-claim 
80  far  as  the  burden  of  proof  lies  upon  him. 


308 


Order  XXXVL  Trial 


JCXXVL  20. 

Asidti  ludg- 
uieiit  b]r 
dexatdt. 


It  is  not  necessary  for  defendant  to  prove  that  he  has  been 
served  with  notice  of  trial,  and  he  is  entitled  to  judgment  with 
costs  {James  v.  Crow^  7  Gh.  D.  410 ;  Jle  Palmer,  Skipper  v. 
Skipper,  49  L.  T.  653). 

But  when  the  action  had  abated,  it  was  merely  ordered  to  be 
struck  out  of  the  list,  for  Order  XVII.  1  applies  only  to  where 
the  cause  of  afCtion  survives,  or  continues  to  some  person 
who  is  before  the  Court : .  and  it  should  be  shown  that  such 
person  has  had  notice  {Eldridge  v.  Burgets,  7  Gh.  D.  411). 

It  is  not  intended  that  a  jury  should  be  sworn  {Lane  v.  Eve, 
W.  N.  1876,  86). 

33.  Any  verdict  or  judgment  obtained  where  one 
party  does  not  appear  at  the  trial  may  be  set  aside  by 
the  Court  or  a  Judge  upon  such  terms  as  may  seem 
fit,  upon  an  application  made  within  six  days  after 
the  tridl ;  such  application  may  be  made  either  at  the 
assizes  or  in  Middlesex. 

If  judgment  have  been  obtained  through  an  oversight  on  the 
part  of  the  solicitor,  it  will  be  set  aside  on  payment  of  the  costs 
{Burgoine  v.  Taylor,  9  Gh.  D.  1.  A).  Where  the  solicitor  had 
reasonable  groimd  to  expect  a  compromise,  and  had  deferred 
delivering  briefs  to  counsel,  the  action  was  restored  on  the  same 
terms  as  to  costs  ( Wright  v.  Clifford,  47  L.  J.  Ch.  643).  Similarly, 
where  one  counsel  had  been  unavoidably  detained  by  a  railway 
accident,  and  the  other  prevented  by  indisposition  from  conduct- 
ing the  case,  see  the  remarlra  of  Fry,  J.,  on  CocJde  v.  Joyce,  in 
Burgoine  v.  TuyloTy  9  Gh.  D,  8.  When  the  defendant  had  per- 
sonally been  guUty  of  no  negligence,  and  made  an  application 
within  six  days  of  his  having  heard  that  the  trial  h^  taken 
place,  the  Gourt  granted  an  extension  of  time,  to  enable  htm  to 
make  application  to  set  aside  the  judgment  {Michdl  v.  Wil90fk, 
25  W.  R.  380).  Delay  may  be  fatal  though  wholly  the  fault  of 
the  defendant's  solicitor  {Wilkim  v.  Bedford,  85  L.  T.  622). 
Where  an  action  came  on  for  trial  unexpectedly,  and  the  plaintiff 
was  not  ready,  his  application  for  a  postponement  being  refused, 
he  allowed  judgment  to  go  by  default  The  Divisional  Gourt 
refused  to  set  aside  the  judgment,  \nX  the  Gourt  of  Appeal  set 
it  aside,  upon  hearing  a  satisfactory  explanation  of  plaintiff's 
unreadiness  and  on  payment  of  all  costs  thrown  away,  including 
the  costs  of  the  applications  before  the  Divisional  Gourt  and  the 
Gourt  of  Appeal  {King  v.  Sandeman,  26  W.  R.  569,  A> 

xxxvm.       34.  The  Judge  may,  if  he  think  it  expedient  for 
^emra-      ^^  interests  of  justice,  postpone  or  adjourn  a  trial  for 

such  time,  and  to  such  place,  and  upon  such  terms,  if 

any,  as  he  shall  think  fit. 

In  LydaU  v.  Martinson,  5  Gh.  D.  780,  the  terms  imposed 
were  that  the  plaintiffs  should  pay  all  the  costs  that  were  incurred 
by  the  action  standing  lor  hearing  for  those  days  on  which  it  was 
placed  in  the  paper. 

c.  o,  35.  Where  a  party  is  Brought  up  to  att^id  the  trial 

Fofaoi!fl  ^'    ^^  hearing  of  a  cause  or  matter  by  virtue  of  any  writ 


Order  ZXXVL  Tried.  809 

of  habeas  corpus  duly  issued  from  the  Central  Office,  nunmoned 
and  by  reason  of  the  pressure  of  other  business,  or^^J^.**" 
from  any  other  cause,  the  trial  or  hearing  of  the  cause 
or  matter  in  which  such  party  is  concerned  is  post- 
poned to  a  future  day,  a  new  writ  of  habeas  corpus  may 
be  issued  for  sach  future  day,  if  the  Court  or  a  Judge 
shall  so  direct^  without  payment  of  any  fee. 

36.  Upon  a  trial  with  a  jury,  the  addresses  to  the  c,  z.  p.  acl 
jury  shaU  be  regulated  as  follows :    the   party  who  ^^^J^Ji^' 
begins,  or  his  counsel,  shall  be  allowed  at  the  close  of  to  the  jury, 
his    case,   if  his   opponent  does  not  announce   any 
intention  to  adduce  evidence,  to  address  the  jury  a 

second  time  for  the  purpose  of  summing  up  the 
evidence,  and  the  opposite  party,  or  his  counsel,  shall 
be  allowed  to  open  his  ease,  and  also  to  sum  up  the 
evidence,  if  any,  and  the  right  to  reply  shall  be  the 
same  as  heretofore. 

37.  In  actions  for  libel  or  slander,  in  which  the  Particulars 
defendant  does  not  by  his  defence  assert  the  truth  *^  *^°^«'"- 
of  the  statement  complained  of,  the  defendant  shall 

not  be  entitled  on  the  trial  to  give  evidence  in  chief, 
with  a  view  to  mitigation  of  damages,  as  to  the  cir- 
cumstances under  which  the  libel  or  slander  was 
published,  or  as  to  the  character  of  the  plaintiff, 
without  the  leave  of  the  Judge,  unless  seven  days  at 
least  before  the  trial  he  furnishes  particulars  to  the 
plaintiff  of  the  matters  as  to  which  he  intends  to  give 
evidence. 

In  ma  action  for  defMnation,  the  defendant  is  entitled  to 
particulara  of  the  persons  to  whom  the  slanders  alleged  in  the 
statement  of  elaun  were  uttered  (Bradbury  v.  Cooper,  12 
Q.  B.  D.  94). 

38.  The  Judge  may  in  all  cases  disallow  any  ques-  QuesUons 
tions  put  in  cross-examination  of  any  party  or  other  <^i«^o^®^- 
witness  which  may  appear  to  him  to  be  vexatious,  and 

not  relevant  to  any  matter  proper  to  be  inquired  into 
in  tibe  cause  or  matter. 

39.  The  Judge  may,  at  or  after  a  trial,  direct  that  xxxvi. 
judgment  be  entered  for  any  or  either  party,  or  j^^^^j^^ 
adjourn  the  case  for  further  consideration,  or  leave 

any  party  to  move  for  judgment.  Ko  judgment  shall 
be  entered  after  a  trial  without  the  order  of  a.  Court  or 
Judge. 

This  Role  does  not  apply  to  actions  remitted  to  the  County 
Cburt    The  registrar  certifies  the  result  of  the  trial  to  the 
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Superior  Court,  and  judgment  is  signed  accordingly  {ScuU  y. 
Freeman,  2  Q.  B.  D.  177). 

The  Judge  may  if  he  think  fit  leave  any  party  to  move  the 
Court  for  judgment  {Bensefior  v.  CoUy,  62  L.  J.  398.  A). 

40.  The  registrar,  Master,  or  other  proper  officer 
present  at  any  hearing  or  trial,  shall  make  a  note  of 
the  times  at  which  such  hearing  or  trial  shall  com- 
mence and  terminate  respectively,  on  each  day  on 
which  the  same  shall  take  place,  for  communication  to 
the  taxing  officer  if  required. 

xsivr.  28.  41.  Upon  every  trial  at  the  assizes,  or  at  the  sittings 
Sj^D^'by  ^^  ^^®  Queen's  Bench  Division  for  London  and  Middle- 
Ai-jsociate.  sex,  where  the  officer  present  at  the  trial  is  not  the 
officer  by  whom  judgments  ought  to  be  entered,  the 
Associate  or  Master  shall  enter  all  such  findings  of 
fact  as  the  Judge  may  direct  to  be  entered,  and  the 
directions,  if  any,  of  the  Judge  as  to  judgment,  and  the 
certificates,  if  any,  granted  by  the  Judge,  in  a  book  to 
be  kept  for  the  purpose. 

42.  If  the  Judge  shall  direct  that  any  judgment 
be  entered  for  any  party  absolutely,  the  certificate  of 
the  Associate  or  Master  to  that  effect  shall  be  a  suffi- 
cient authority  to  the  proper  officer  to  enter  judgment 
accordingly.  The  certificate  shall  be  in  the  Form  Na 
1 7  in  Appendix  B  with  such  variations  as  circumstances 
may  require. 

This  certificate  corresponds  with  the  old  **  postea." 

VIIL  Assessors,  Commissioners,  and  Referees, 

43.  Trials  with  assessors  shall  take  place  in  such 
manner  and  upon  such  terms  as  the  Court  or  a  Judge 
shall  direct. 

44.  In  any  cause  or  matter  the  Court,  or  a  Judge 
of  the  Division  to  which  the  cause  or  matter  is  as- 
signed, may,  at  any  time;  or  from  time  to  time,  order 
the  trial  and  determination  of  such  cause  or  matter, 
or  of  any  issue  of  fact,  or  partly  of  fact,  and  partly  of 
law,  therein,  by  any  commissioner  appointed  in  pur- 
suance of  the  29th  section  of  the  Principal  Act,  or  at 
the  sittings  to  be  held  in  London  and  Middlesex,  and 
such  cause,  matter,  or  issue  shall  be  tried  and  deter- 
mined accordingly. 

45.  The  business  to  be  referred  to  the  official 
referees  appointed  under  the  Principal  Act  shall  be 


.vYjrr/.  28. 

Tritil  with 


t^t!:terotion 
iiH  tg  place. 


^HXVL 


Ord^  XXXVL  Trial.  311 

distributed  among  such  official  referees   in   rotation  Rotation  of 
by  the  clerks  to  the  registrars  of  the  Supreme  Court,  »^e'«»"o««. 
Chancery  Division,  in  the  manner  now  used  in  the 
distribution  of    business  amongst  the   conveyancing 
counsel  of  the  Court 

46.  When  an  order  shall  have  been  made  referring    xxxvi. 
any  business  to  the  official  referee  in  rotation,  such  jjanw  ©i 
order,  or  a  duplicate  of  it,  shall  be  produced  to  the  referee  to  be 
registrar's  clerk,  whose  duty  it  is  to  make  such  dis-  ^^<*'»«<^- 
tribution  as  in  the  last  Rule  mentioned;  and  such 

clerk  shall  (except  in  the  case  provided  for  by  Rule 
47  of  this  Order)  indorse  on  the  reference  a  note 
specifying  the  name  of  the  official  referee  in  rota- 
tion to  whom  such  business  is  to  be  referred ;  and 
the  order  so  indorsed  shall  be  a  sufficient  authority  ' 
for  the  official  referee  to  proceed  with  the  business  so 
referred. 

47.  The   two   last  preceding  Rules   of  this  Order    xxxvi. 
are  not  to  interfere  with  the  power  of  the  Court  or  a  q^^^^ 
Judge   to  direct  or  transfer  a  reference  to   any  one  specify  inr- 
in  particular  of  the  said  official  referees,  where   it^^^J^ 
appears  to  the  Court  or  Judge  to  be  expedient ;  but 

every  such  reference  or  transfer  shall  be  recorded 
in  the  manner  mentioned  in  Order  LI.  Rule  10,  and 
a  note  to  that  efifect  be  indorsed  on  the  order  of 
reference  or  transfer ;  and  in  case  any  such  reference 
or  transfer  shall  have  been  or  shall  be  made  to  any 
one  in  particular  of  the  said  referees,  then  the  clerk  in 
making  the  distribution  of  the  business  according  to 
such  rotation  as  aforesaid  shall  have  regard  to  any 
such  reference  or  transfer. 

48.  Where  any  cause  or  matter,  or  any  question  in  xxxvi.  so. 
any  cause  or  matter,  is  referred  to  a  referee,  he  may,  ^J*^  *^'o" 
subject  to  the  order  of  the  Court  or  a  Judge,  hold 

the  trial  at  or  adjourn  it  to  any  place  which  he  may 
deem  most  convenient,  and  liave  any  inspection  or 
view,  either  by  himself  or  with  his  assessors  (if  any), 
which  he  may  deem  expedient  for  the  better  disposal 
of  the  controversy  before  him.  He  shall,  unless 
otherwise  directed  by  the  Court  or  a  Judge,  proceed 
with  the  trial  de  die  in  diem,  in  a  similar  manner  as 
in  actions  tried  with  a  jury. 

The  words  as  to  sitting  cLe  die  in  diem  are  directory  and  not 
imperative,  and  a  neglect  to  do  so,  acquiesced  in  by  either  party, 
will  prevent  them  taking  advantage  of  the  misconduct  of  the 
referee  {Bobimon  v.  JRobinaon,  24  W.  R.  676). 
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A  referee  has  power  to  appoint  a  day  for  the  hearing,  and  in 
the  absence  of  either  party  to  proceed  with  the  same  (Wenlock 
V.  River  Dee  Co.,  63  L.  J.  208.  A). 

See  section  56,  Judicature  Act,  1873. 

49,  Subject  to  any  order  to  be  made  by  the  Court 
or  Judge  ordering  the  same,  evidence  shall  be  taken  at 
any  trial  before  a  referee,  and  the  attendance  of  wit- 
nesses may  be  enforced  by  subpoenOy  and  every  such 
trial  shall  be  conducted  in  the  same  manner,  as  nearly 
as  circumstances  will  admit,  as  trials  are  conducted 
before  a  Judge. 

This  Rule,  as  renurds  attendance  of  witnesses,  applies  only  to 
a  reference  to  an  official  or  special  referee,  not  to  any  other  arbi- 
trator {Booney  ▼.  Wldtdey,  W.  N.  1883,  225). 

60.  Subject  to  any  such  order  as  last  aforesaid,  the 
referee  shall  have  the  same  authority  with  respect  to 
discovery  and  production  of  documents,  and  in  the 
conduct  of  any  reference  or  trial,  and  the  same  power 
to  direct  that  judgment  be  entered  for  any  or  either 
party,  as  a  Judge  of  the  High  Court. 

XXXVI.  BB.      61.  Nothing  in   these  Rules   contained   shall   au- 
tJi^tSimU.    ^^orise  any  referee  to  commit  any  person  to  prison  or 
to  enforce  any  order  by  attachment  or  otherwise. 

62.  The  referee  may,  before  the  conclusion  of  any 
trial  before  him,  or  by  his  report  under  the  reference 
made  to  him,  submit  any  question  arising  therein  for 
the  decision  of  the  Court,  or  state  any  facts  specially, 
with  power  to  the  Court  to  draw  inferences  therefrom, 
and  in  any  such  case  the  order  to  be  made  on  such 
submission  or  statement  shall  be  entered  as  the  Court 
may  direct ;  and  the  Court  shall  have  power  to  require 
any  explanations  or  reasons  from  the  referee,  and  to 
remit  the  cause  or  matter,  or  any  part  thereof,  for  re- 
trial or  further  consideration  to  the  same  or  any  other 
referee ;  or  the  Court  may  decide  the  question  referred 
to  any  referee  on  the  evidence  taken  before  him,  either 
with  or  without  additional  evidence  as  the  Court  may 
direct. 

.■oticewhen  53.  Whenever  a  report  shall  be  made  by  a  referee, 
he  shall  on  the  same  day  cause  notice  thereof  to  be 
given  to  all  the  parties  to  the  trial  or  the  reference 
before  him  by  prepaid  post  letter  directed  to  the 
address  for  service  of  each  party,  who  shall  in  due 
course  of  post  be  deemed  to  have  notice  of  such 
report. 
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64.  Where  under  the  fifty-sixth  section    of    the  Varving  or 
Principal  Act  the  report  of  the  referee  has  heen  made  JJ^rt  ***^* 
in  a  cause  or  matter,   the  further  consideration  of  ^^^f^ 
which  has  heen  adjourned,  it  shall  he  lawful  for  any  tiou  ad- 
party,  on  the  hearing  of  such  further  consideration,  Journod. 
without  notice  of  motion  or  summons,  to  apply  to  the 
Court  or    Judge  to  adopt  the  report,  or  without  leave 
of  the  Court  or  a  Judge  to  give  not  less  than  four  days' 
notice  of  motion,  to  come  on  with  the  further  con- 
sideration, to  vary  the  report  or  to  remit  the  cause  or 
matter  or  any  part  thereof  for  re-hearing  or  further 
consideration  to  the  same  or  any  other  referee. 

66,  Where  under    the    fifty-sixth  section  of    the  where 
Principal  Act  the  report  of  the  referee  has  been  made  ^ia^icm " 
in  a  cause  or  matter,  the  further  consideration  of  which  notad- 

•has  not  been  adjourned,  it  shall  be  lawful  for  any  *° 
party  by  an  eight  days'  notice  6i  motion  to  apply  to 
the  Court  to  adopt  and  carry  into  effect  the  report  of 
the  rcleree,  or  tc  vary  the  report,  or  to  remit  the  cause 
or  matter  or  any  part  thereof  for  re-hearing  or  further 
consideration  to  the  same  or  any  other  referee. 

By  sec.  58,  Jtid.  Act,  1873,  the  report  of  a  referee  is  equiva- 
lent to  the  verdict  of  a  jury,  but  it  does  not  neoessarily  follow 
that  it  is  incumbent  to  move  to  set  it  aside  within  the  same 
limit  of  time  {Dyke  v.  Cannell,  11  Q.  R  D.  180  ;  Bedhortmgk  v. 
Army  and  Navy  Hotd,  53  L.  J.  Cb.  658). 

IX.   Writ  of  Inquiry  and  Reference  as  to  Damages, 

56.  The  provisions  of  Rules^U,  15,  19,  34,  35,  36, 

and  37  of  this  Order,  shall,  with  the  necessary  modi- 
lications,  apply  to  an  inquiry,  pursuant  to  a  writ  of 
inquiry. 

67.  In  every  action  or  proceeding  in  the  Queen's  calculation 
Bench.  Division  in  which  it  shall  appear  to  the  Court  o'«J*°»«««« 
or  a  Judge  that  the  amount  of  damages  sought  to  be 
recovered  is  substantially  a  matter  of  cdculation,  it 

shall  not  be  necessary  to  issue  a  writ  of.  inquiry,  but 
the  Court  or  a  Judge  may  direct  that  the  amount  for 
which  final  judgment  is  to  be  entered  shall  be  ascer- 
tained by  an  officer  of  the  tourt,  and  the  attendance 
of  witnesses  and  the  production  of  documents  before 
such  officer  may  be  compelled  by  subpoma,  and  such 
officer  may  adjourn  the  inquiry  from  time  to  time, 
and  shall  indorse  upon  the  order  for  referring  the 
amount  of  damages  to  him  the  amount  found  by  him, 
and  shall  deliver  the  order  with  such  indorsement  to 
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the  person  entitled  to  the  damages,  and  such  and  the 
like  proceedings  may  thereupon  be  had  as  to  taxation 
of  costs,  entering  judgment,  and  otherwise,  as  upon 
the  finding  of  a  jury  upon  the  writ  of  inquiry. 

Dfim^TBs  68.  Where  damages  are  to  be  assessed  in  respect  of 

fmument   ^^1  Continuing  cause  of  action,  they  shall  be  assessed 
down  to  the  time  of  the  assessment. 

By  Appendix  O.  16,  the  R.  6.  H.  T.  1853,  aie  repealed,  except 
the  Rules  as  to  juries.  The  unrepealed  Rules  are  here  appended 
along  with  the  sections  of  Common  Law  Procedure  Act,  1852, 
c.  76,  which  are  not  repealed  by  46  &  47  Vict,  c  49. 

105.  The  precept  issued  by  the  judges  of  assize  to  the  sheriff 
to  summon  jurors  for  the  assizes  shall  direct  that  the  jurors  be 
summoned  for  the  trial  of  all  issues,  whether  civil  or  criminal, 
which  may  come  on  for  trial  at  the  assizes  ;  and  the  jurors  shall 
thereupon  be  summoned  in  like  manner  as  at  present. 

106.  A  printed  paneled  the  jurors  summoned  shall,  seven  days' 
before  the  commission  day,  be  made  by  the  sheriff,  and  kept  in 
the  office  for  inspection  ;  and  a  printed  copy  of  such  panel  shall 
be  delivered  by  the  sheriff  to  any  party  requiring  the  same,  on 
payment  of  one  shilling  ;  and  such  copy  shall  be  annexed  to  the 
nisi  prius  record. 

107.  The  sheriffs  of  London  and  Middlesex  respectively  shall, 
pursuant  to  a  precept  under  the  hand  of  a  Judge  of  any  of  the 
said  Superior  Ck>urts,  and  without  any  other  authority,  summon 
a  sufficient  number  of  common  jurors  for  the  trial  of  all  issues  in 
the  Superior  Courts  of  Common  Law,  in  like  manner  as  before 
this  Act ;  and  seven  dajrs  before  the  first  day  of  each  sitting  a 
printed  panel  of  the  jurors  so  summoned  for  the  trial  of  causes  at 
such  sittings  shall  be  made  by  such  sheriffs,  and  kept  in  their 
offices  for  public  inspection  ;  and  a  printed  copy  of  such  panel 
shall  be  delivered  by  the  said  sheriffs  to  any  party  requiring  the 
same  on  payment  of  one  shilling ;  and  such  copy  shall  be  annexed 
to  the  nisi  prius  record  ;  the  said  precept  shall  and  may  be  in 
like  form  as  the  precept  issued  by  the  Judges  of  assize,  and  one 
thereof  shall  suffice  for  each  term  and  for  all  the  Superior  Courts; 
and  it  shall  be  the  duty  of  the  sheriffs  respectively  to  apply  for 
and  procure  such  precept  to  be  issued  in  sufficient  time  before 
each  term  to  enable  them  to  summon  the  jurors  in  manner  afore- 
said ;  and  it  shall  be  lawful  for  the  several  Courts,  or  any  Judge 
thereof,  at  any  time  to  issue  such  precept  or  precepts  to  summon 
jurors  for  disposing  of  the  business  pending  in  such  Courts,  and 
to  direct  the  time  and  place  for  which  such  jurors  shall  be  sum- 
moned, and  all  such  other  matters  as  to  such  Judge  shall  seem 
requisite. 

108.  The  precept  issued  by  the  Judges  of  assize  as  aforesaid 
shall  direct  the  sheriff  to  summon  a  sufficient  number  of  special 
jurymen,  to  be  mentioned  therein,  not  exceeding  forty-eight  in  all, 
to  try  the  special  jury  causes  at  the  assizes  ;  and  the  persons  sum- 
moned in  pursuance  of  such  precept  shall  be  the  jury  for  trying  the 
special  jury  causes  at  the  assizes,  subject  to  such  right  of  challenge 
as  the  parties  are  now  by  law  entitled  to  ;  and  a  printed  panel  of 
the  special  jurors  so  summoned  shall  be  made,  kept,  delivered,  and 
annexed  to  the  nisi  prius  record,  in  like  time  and  manner,  and 
upon  the  same  terms  as  hereinbefore  provided  with  reference  to 
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the  panel  of  oommon  jnrora ;  and  upon  the  trial-  the  special  jniy 
shall  be  balloted  for,  and  called  in  the  order  in  which  they  shail 
be  drawn  from  the  box,  in  the  same  manner  as  oommon  jurors  ; 
provided  that  a  Court  or  a  Judg^,  in  such  case  as  they  or  he 
may  think  fit,  may  order  that  a  special  jury  be  struck  according 
to  the  present  practice,  and  such  order  shall  be  a  sufficient 
warrant  for  striidng  such  special  jury,  and  making  a  panel 
thereof  for  the  trial  of  the  particular  cause. 

110.  In    London   and    Middlesex   special   jurors    shall   be  Special 
nominated  and  reduced  by  and  before  the  under-sheriff  and  ^^  ^ 
secondary  respectively,  in  Uke  manner  as  by  the  Master  before  MiddlMe? 
this  Act,  upon  the  application  of  either  party  entitled  to  a  how  strucic. 
special  jury,  and  his  obtaining  a  rule  for  such  purpose  ;  and  the 
names  of  the  jurors  so  struck  shall  be  placed  upon  a  panel, 
which  shall  be  delivered  and  annexed  to  the  nisi  prius  record, 
in  like  manner  and  upon  the  same  terms  as  hereinbefore  provided 
with  reference  to  the  panel  of  common  jurors ;  and  upon  the 
trial  the  special  jury  shall  be  balloted  for,  and  called  in  the 
order  in  which  they  shall  be  drawn  from  the  box,  in  the  same 
manner  as  oommon  jurors. 

112.  Where  notice  has  been  given  to  tir  by  special  jury,  either  Notice  to 
party  may,  six  days  before  the  first  d^  of  the  sittings  in  London  f **j2i*h  **' 
or  Middlesex,  or  adjournment  day  in  London,  or  commission  day  «^ociafjurr. 
of  the  assizes,  give  notice  to  the  sheriff  that  such  cause  is  to  be 
tried  by  a  special  jury ;  and  in  case  no  such  notice  be  given,  no 
special  jury  need  be  summoned  or  attend,  and  the  caus^  may  be 
tried  by  a  common  jury,  unless  otherwise  ordered  by  the  Court 
or  a  Judge. 

118.  In  all  cases  where  notice  is  not  given  to  the  sheriff  that  if  special 
the  cause  is  to  be  tried  by  a  special  jury,  and  by  reason  thereof  i"*7  °***  , 
a  special  jury  is  not  summoned  or  does  not  attend,  the  cause  cause  to  ba' 
may  be  tried  by  a  common  jury,  to  be  taken  from  the  panel  of  tried  by  a 
oommon  jurors,  in  like  manner  as  if  no  proceedings  had  been  common 
bad  to  try  the  cause  by  a  special  jury.  ^"'^* 

114.  A  writ  of  view  shall  not  be  necessary  or  used,  but,  Yiewtobe 
whether  the  view  is  to  be  had  by  a  common  or  special  jury,  it  ^/!lj!,7****" 
shall  be  sufficient  to  obtain  a  rule  of  the  Court  or  Judge's  order, 
directing  a  view  to  be  had ;  and  the  proceedings  upon  the  rule 

for  a  view  shall  be  the  same  as  the  proceedings  heretofore  had 
under  a  writ  of  view,  and  the  sheriff,  upon  request,  shall  deliver 
to  either  party  the  names  of  the  viewers,  and  shall  also  return 
their  names  to  the  Associate  for  the  puxpoee  of  their  being  called 
as  jurymen  upon  the  triaL 

115.  The  jurors  contained  in  such  pands  as  aforesaid  shall  be  Proceediner 
the  jurors  to  try  the  causes  at  the  assizes,  and  sittings  for  which  J?'jl*jj/^*S 
they  shall  be  summoned  respectively  ;  and  all  such  proceedings  game  as 
may  be  had  and  taken  before  such  juries  in  like  manner,  and  with  before  this 
the  like  consequences  in  all  respects,  as  before  any  jury  sum-  -^^t. 
moned  in  pursuance  of  any  writs  or  writ  of  xcMfrt  facia»  jwra- 

tores,  distrinffos  juratores,  or  hctbeai  caiyora  juratorum,  before 
this  Act 

R.  G.  H.  T.  1853. 

44.  No  rule  for  a  special  jury  shall  be  granted  on  behalf  of 

any  defendant  (or  plaintiff  in  replevin),  except  on  an  affidavit^ 

either  stating  that  no  notice  of  trial  has  been  given,  or  if  it  has 

been  given,  then  stating  the  day  for  which  such  notice  has  been 

g'ven  ;  and  in  the  latter  case,  no  such  rule  is  to  be  granted  un- 
is  such  application  is  made  for  it  more  than  six  days  before 
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that  dftj ;  provided  that  a  Judge  may,  on  sBmnKms,  ord^  a  rule 
for  a  special  jury  to  be  drawn  up  at  any  time. 

45.  No  cause  shall  be  tried  by  a  special  jury  in  Middlesex  or 
London,  unless  the  rule  for  such  special  jury  be  served,  and  the 
cause  marked  in  the  Associate's  book  as  a  special  jury  cause,  on 
or  before  the  day  preceding  the  day  appointed  in  liiiddlesex  and 
London  respectively,  for  the  trial  of  special  juries. 

46.  There  shall  be  no  rule  for  the  sheriff  to  return  a  good  jury 
upon  a  writ  of  inquiry,  but  an  order  shall  be  made  by  a  Judge 
upon  summons  for  that  purpose. 

47.  Sheriffs  other  than  the  sheriffs  of  London  and  Middlesex, 
shall,  seven  days  before  the  commission  day,  make  and  keep  at 
their  ofiBces,  for  inspection,  a  printed  copy  of  the  panel  of  the 
special  jurymen  to  try  the  special  jury  causes  at  the  assizes,  as 
cUrected  by  the  Common  Law  Procedure  Act,  1852 ;  but  such 
special  jury  need  not  be  summoned  except  notice  be  given  as 
provided  for  by  the  112th  section  of  the  said  Act. 

48.  The  rule  for  a  view  may  in  all  cases  be  drawn  up  by  the 
officer  of  the  Court,  on  the  application  of  the  party,  without  a 
motion  for  that  purpose. 

49.  Upon  any  application  for  a  view  there  shall  be  an  affi- 
davit stating  the  place  at  which  the  view  is  to  be  made,  and 
the  distance  thereof  from  the  office  of  the  under-sheriff,  and  the 
sum  to  be  deposited  in  the  hand  of  the  under-sheriff  shall  be  £10 
in  case  of  a  common  jury,  and  £16  in  case  of  a  special  jury,  if 
such  distance  do  not  exceed  five  miles,  and  £15  in  case  of  a  com- 
mon jury,  and  £21  in  case  of  a  special  jury,  if  it  be  above  five 
miles.  And  if  such  sum  shall  be  more  than  sufficient  to  pay  the 
expenses  of  the  view,  the  sur^^us  shall  forthwith  be  returned  to 
the  attorney  of  the  party  who  obtained  the  view  ;  and  if  such 
sum  shall  not  be  sufficient  to  pay  such  expenses  the  deficiency 
shall  forthwith  be  paid  by  such  attorney  to  the  under-sheriff ; 
and  the  under-sheriff  shall  pay  and  aooounb  for  the  money  so 
deposited  according  to  the  scale  following — that  is  to  say  : 

For  travelling  expenses  to  the  under-sheriffs  showers  and 
jurymen^  expenses  actually  paid,  if  reasonable, 

£ 
Fee  to  the  under-sheriff  when  the  distance  does  not 

exceed  five  miles  from  his  office      ....     1 
Where  such  distance  exceeds  five  miles      .        .        .2 
And  in  case  he  shall  be  necessarily  absent  more  than 
one  day,  then  for  each  day  after  the  first  a  further 
fee  of 


«.   d. 


110 


Fee  to  each  of  the  showers  the  same  as  the  under-sJiei^fff  calcu- 
lating Hie  distance  from  their  respective  places  of  abode, 

£    s,  i 
Fee  to  each  common  juryman,  per  diem     .        .        .05 
Fee  to  each  special  jurymen,  per  diem        .         .         .11 
Allowance    for    refreshment    to    the  under-sheriff, 
showers,  and  juryman,  whether  common  or  special, 

each  per  diem 

To  the  bailiff  for  summoning  each  juryman  whose 

residence  is  not  more  than  five  miles  distance  from 

the  office  of  the  under-sheriff  .... 

And  to  each  whose  residence  does  exceed  five  miles 

of  such  distance 


0    5    0 


0    2    6 


0    5    0 
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ORDER  XXXVII. 

With  the  excefitioD  of  Rules  1  and  6  this  Order  is  new. 
I.   EVIDXNGE  GbNSRALLT. 

1.  In  the  absence  of  any  agreement  in  writing  be-  xxxvir.  i. 
tween  the  solicitors  of  all  parties,  and  subject  to  these  by*iBdjivit. 
Rules,  the  witnesses  at  the  trial  of  any  action  or  at 
any  assessment  of  damages  shall  be  examined  vivd  voce 
and  in  open  Court,  but  the  Court  or  a  Judge  may  at 
any  time  for  sufficient  reason  order  that  any  particular 
fact  or  facts  may  be  proved  by  affidavit,  or  that  the 
affidavit  of  any  witness  may  be  read  at  the  hearing  or 
trial,  on  such  conditions  as  the  Court  or  Judge  may 
think  reasonable,  or  that  any  witness  whose  attendance 
in  Court  ought  for  some  sufficient  cause  to  be  dis- 
pensed with  be  examined  by  interrogatories  or  other- 
wise before  a  commissioner  or  examiner;  provided 
that,  where  it  appears  to  the  Court  or  Judge  that  the 
other  party  bond  fide  desires  the  production  of  a  wit- 
ness iar  cross-examination,  and  that  such  witness  can 
be  produced,  an  order  shall  not  be  made  authorising 
the  evidence  of  such  witness  to  be  given  by  affidavit. 

The  consent  to  take  evidence  by  affidftvit  must  be  a  formal 
written  consent,  and  not  one  to  be  gathered  from  a  correopond- 
enoe  between  the  parties  (New  Westminster  Brewery  Uo,  v. 
Jiannahf  1  Oh.  X>.  278) ;  and  may  be  given  by  the  guardian  ad 
Utem  (KnatchhuU  ▼.  Fowle,  1  Cb.  D.  604,  Order  XVI.  21). 

Where  an  agreement  to  take  evidence  by  affidavit  is  entered 
into,  and  either  partv  finds  he  cannot  get  his  witnesses  to  make 
affidavits,  he  may  take  out  a  summons  for  leave  to  be  relieved 
from  the  agreement^  and  in  a  proper  case  the  Court  will  either 
permit  him  to  examine  these  witnesses  vivd  voce^  or  set  aside 
the  agreement  and  direct  all  evidence  to  be  vivd  voce  { Warner  v. 
ifo»«,16Ch.  D..100.  A). 

Where  the  parties  make  an  agreement  to  take  the  evidence 
by  affidavit,  if  their  agreen>ent  do  not  specify  that  the  evidence 
should  be  taken  upon  affidavit  aloncL  a  witness  present  in  Court 
who  had  made  an  affidavit  before  will  be  allowed  to  supplement 
that  evidence  vivd  voce  {Olossop  v.  Heston  Local  Boards  47 
L.  J.  Ch.  586). 

When  the  production  of  a  witness  for  croas-examiniition  is 
insisted  upon,  the  Court  has  no  power  to  order  an  affidavit  to  be 
read  at  the  trial,  which  has  been  used  on  a  previous  occasion 
{Ths  Blackburn  Union  v.  Brooks,  7  Oh.  D.  68).  This  was 
allowed  to  be  done  where  the  witness  had  since  died,  the  Court 
taking  the  affidavit  with  considerable  reserve,  as  although  he 
might  have  been  cross-examined  upon  the  affidavit,  be  hA  not 
been  so  hi  point  of  fact  (Elias  v.  OrijfUk,  46  L.  J.  Ch.  806). 

In  LoveU  ▼.  WaUis,  58  L.  J.  Ch.  494,  Kay,  J.,  on  the  action 
coming  on  for  trial,  donsidered  the  affidavits  so  unsatisfactory 
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that  he  inteipoeed  and  would  not  allow  any  of  them  to  be  read, 
but  directed  the  witnesses  to  be  orally  examined  in  Court. 

On  a  motion  for  judgment  in  default  of  pleading  the  Court  has 
no  power  under  this  Rule  to  order  evidence  to  be  taken  by 
affidavit  {EUii  v.  bobbins,  50  L.  J.  Ch.  512). 

In  every  case  of  contested  or  disputed  fact  coming  on  to  be 
tried  the  evidence  should  not  be  directed  to  be  taken  by  affidavit, 
unless  some  good  reason  be  shown  (per  Jessel,  M.R,  in  Ait-Gen, 
V.  Meirop,  Ry.  Co,,  6  Ex.  D.  224.  A). 

2.  In  default  actions  in  rem,  and  in  references  in 
Admiralty  actions,  evidence  may  be  given  by  affidavit. 

Kridenett  3,  An   Order  to  read  evidence  taken  in  another 

fln*thar°  cause  or  matter  shall  not  be  necessary,  but  such  evi- 
uiatter.  dence  may,  saving  all  just  exceptions,  be  read  on  ex 
parte  applications  by  leave  of  the  Court  or  a  Judge,  to 
be  obtained  at  the  time  of  making  any  such  applica- 
tion, and  in  any  other  case  upon  the  party  desiring  to 
use  such  evidence  giving  two  days'  previous  notice  to 
the  other  parties  of  his  intention  to  read  such  evidence. 

Affidavits  sworn  in  one  action  may  be  read  as  evidence  in 
another,  against  such  of  the  defendants  as  are  parties  to  both 
{Brown  v.  WhiUt  24  W.  R  456)  ;  or  are  privies  in  estate  (Uan,- 
over  V.  Eomfray,  19  Ch.  D.  224.  A) ;  and  see  Vcme  v.  Vane, 
45  L.  J.  Ch.  589.  A. 

xxxvii  4.       4,  Office  copies  of  all  writs,  records,  pleadings,  and 

OJSoja^iiog.  documents  filed  in  the  High  Court  of  Justice  shall  be 

admissible  in  evidence  in  all  causes  and  matters  and 

between  all  persons  or  parties,  to  the  same  extent  as 

the  original  would  be  admissible. 


II.  Examination  op  Witnessbs. 

Depoittions.  6.  The  Court  or  a  Judge  may,  in  any  cause  or 
matter  where  it  shall  appear  necessary  for  the  purposes 
of  justice,  make  any  order  for  the  examination  upon 
oath  before  the  Court  or  Judge  or  any  officer  of  the 
Court,  or  any  other  person  and  at  any  place,  of  any 
witness  or  person,  and  may  empower  any  party  to  any 
such  cause  or  matter  to  give  such  deposition  in  evi- 
dence therein  on  such  terms,  if  any,  as  the  Court  or  a 
Judge  may  direct 

This  Rule  is  copied  from  1  WilL  4,  o.  22,  and  like  that  statute 
can  only  be  made  use  of  where  the  person  to  be  examined  cannot 
be  examined  at  the  trial  ( Warner  v.  Mosses,  16  Ch.  D.  100.  A). 
It  is  meant  to  be  an  extension  of  and  not  as  a  restriction  upon 
the  former  practice  of  the  Courts.  Where,  therefore,  a  party  had 
power  to  issue  a  svbpoena  for  the  examination  of  a  witness  with- 
out leave  of  the  Court,  prior  to  the  Judicature  Acts,  such  practice 
is  not  interfered  with  {Jtaynumd  v.  Tapsoui  22  Ch.  D.  480.  A). 
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The  Court  has  a  wide  disoreiion  in  such  matters,  and  its  deci- 
sions may  be  reviewed  in  the  Court  of  Appeal  {Berdan  v.  Oreen- 
wood,  20  Ch.  D.  764.  n.  A).  In  which  case  it  was  explained 
afterwards  in  Langen  t.  TclU,  24  Ch.  D.  528.  A,  that  the  Court 
was  satisfied  that  the  reason  given  for  the  plaintiff  not  coming  to 
England  was  a  pretence,  and  was  only  brought  forward  to  enable 
him  to  avoid  being  examined  in  Court.  A  commission  which 
must  involve  a  considerable  amount  of  expense  and  trouble  ought 
not  to  be  granted  unless  the  Court  be  satisfied  that  the  evid- 
ence is  material  to  the  issue  raised,  and  the  plaintiff  may  be  put 
mider  terms  to  give  security  to  pay  to  the  defendant  all  such 
costs  of  and  occasioned  by  the  commission  as  the  Judge  at  the 
trial  may  think  he  ought  to  pay  whatever  the  result  of  the  action 
may  be  {Ihid,,  pp.  528-530). 

It  may  be  a  ground  for  refusing  a  commission  to  a  foreign 
tribunal  to  take  the  evidence  of  a  witness,  where  such  tribuiml 
does  not  permit  his  cross-examination  {Re  Boyee,  Crofion  v. 
Orofton,  20  Ch.  D.  760),  or  where  resident  abroad  and  there  is 
no  reasonable  ground  or  necessity  for  bringing  him  to  this 
country  {Armour  v.  Walker,  25  Ch.  D.  673.  A). 

When  the  Court  to  which  the  commission  is  addressed  has 
been  abolished  and  its  powers  transferred,  see  Wilson  v.  WiUon, 
9  P.  D.  8.  A. 

Where  the  evidence  of  a  witness  is  most  material  to  the  case, 
it  must  be  shown  either  that  he  could  not  be  induced  to  come 
to  this  country,  or  that  the  litigant  could  not  reasonably  be 
expected  to  bring  him  to  this  country  {Law$on  v.  Vacuum  Brake 
Co.,  27  Ch.  D.  143.  A). 

When  plaintiff  obtains  an  order  for  examination,  and  is  ex- 
amined before  the  trial,  but  ultimately  attends  the  trial  as  a 
witnesfs  the  costs  of  both  examination  and  attendance  may  be 
allowed  if  both  were  reasonably  incurred  {Delarogue  v.  Chcen- 
Ju)lme,  W.  N.  1883.  227). 

A  party  to  the  cause  as  well  as  a  mere  witness  may  be 
examined  on  commission  subiect  to  the  liability  to  appear  on  the 
hearing  to  be  cross-examined  if  required  {Nadin  v.  BaueU,  25 
Ch.  D.  21.  A). 

Although  an  order  for  the  examination  de  bene  eae  of  any 
witness  may  be  made  on  ex  parte  application,  the  appb'cant  takes 
his  order  at  his  peril  and  subject  to  the  risk  of  being  discharged 
on  sufficient  grounds  {Bidder  v.  Bridges,  26  Ch.  D.  1.  A). 

In  The  Maxham,  1  P.  D.  107,  a  commission  to  take  evidence 
m  Spain  as  to  the  law  of  Spain  was  refused,  as  it  was  not  shown 
that  competent  Spanish  advocates  could  not  attend  here  without 
difficulty. 

6.  An  order  for  a  commission  to  examine  witnesses  Form  of 
shaU  be  in  the  Form  No.  36,  in  Appendix  K,  and  the  ~'«»«^i<«- 
writ  of  commission  shall  be  in  the  Form  No.  13  in 
Appendix  J,  with  snch  variations  as  circumstances 
may  require. 

6a.  If  in  any  case  the  Court  or  a  Judge  shall  so  r.  s.  c. 
order,  there  shall  be  issued  a  request  to  examine  wit-  f^^' 
nesses  in  lieu  of  a  commission.     The  Forms  1  and  2  request 
in  the  Appendix  hereto  shall  be  used  for  such  order 
and  request  respectively,  with  such  variation  as  cir- 


320 


Order  XXXVIL  JSxamination  of  Witnesses. 


8nbt 
proauca. 


cumfltances  may  require,  and  may  be  cited  as  Forma 
37a  and  376  in  Appendix  K. 

to  7.  The  Court  or  a  Judge  may  in  any  cause  or  matter 
at  any  stage  of  the  proceedings  order  the  attendance 
of  any  person  for  the  purpose  of  producing  any  writ- 
ings or  other  documents  named  in  the  order  which  the 
Court  or  Judge  may  think  fit  to  be  produced :  Pro- 
vided that  no  person  shall  be  compelled  to  produce 
under  any  such  order  any  writing  or  other  document 
which  he  could  not  be  compelled  to  produce  at  the 
hearing  or  trial. 

On  tbe  extent  of  the  application  of  this  Rule,  Mathew,  J., 
was  of  opinion  that  an  order  ought  not  to  be  made  for  the  pro- 
duction of  documents  before  the  trial  of  the  action  by  a  person 
not  a  party  except  for  the  purpose  of  a  particular  motion  or 
proceeding  {The  Central  News  v.  S,  Tdegraph  Co.,  W.  N.  1884, 
28),  and  the  Divisional  Court  held  that  if  such  power  existed  it 
should  be  exercised  with  extreme  caution  {Ibid,  58  L.  J.  287). 

8.  Any  person  wilfully  disobeying  any  order  requir- 
ing his  attendance  for  the  purpose  of  being  examined 
or  producing  any  document  shall  be  deemed  guilty  of 
.    contempt  of  Court,  and  may  be  dealt  with  accordingly. 

Expenses  of      9.  Any  person  required  to  attend  for  the  purpose  of 

attendance.  |jeing  examined  or  of  producing  any  document,  shall 

be  entitled  to  the  like  conduct  money  and  payment 

for  expenses  and  loss  of  time  as  upon  attendance  at  a 

trial  in  Court. 


Disobe- 
dience to. 


Copy  plead- 
ings for 
examiner. 


10.  Where  any  witness  or  person  is  oi-dered  to  be 
examined  before  any  officer  of  the  Court,  or  before 
any  person  appointed  for  the  purpose,  the  person 
taking  the  examination  shall  be  furnished  by  the  party 
on  whose  application  the  order  was  made  with  a  copy 
of  the  writ  and  pleadings,  if  any,  or  with  a  copy  of 
the  documents  necessary  to  inform  the  person  taking 
the  examination  of  the  questions  at  issue  between  the 
parties. 

Who  may  be      11.  The  examination  shall  take  place  in  the  presence 
present       Qf  ^^  parties,  their  counsel,  solicitors,  or  agents,  and 

the  witnesses  shall  be  subject  to  cross-examination  and 

re-examination. 

The  examiner's  office  is  not  a  public  Oourt  which  any  panon 
may  enter  {Re^  Wett  Canada  Oil  Co.,  25  W.  R.  787). 

The  order  in  which  the  witnesses  are  to  be  examined  is 
entirely  in  the  discretion  of  the  official  examiner  {Stuart  ▼. 
Balkit  Co.^  53  L.  J.  Ch.  791). 


r^ 
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12.  The  depositions  taken  before  an  officer  of  the  Bepocitions, 
Court,  or  before  any  other  person  appointed  to  take  ^^  ^^ 
the  examination,  shall  be  taken  down  in  writing  by  or 
in  the  presence  of  the  examiner,  not  ordinanly  by 
question  and  answer,  but  so  as  to  represent  as  nearly 
as  may  be  the  statement  of  the  witness,  and  when 
completed  shall  be  read  over  to  the  witness  and  signed 
by  him  in  the  presence  of  the  parties,  or  such  of  them 
as  may  think  fit  to  attend.  If  the  witness  shall  re- 
fuse to  sign  the  depositions  the  examiner  shall  sign 
the  same.  The  examiner  may  put  down  any  parti- 
cular question  or  answer  if  there  should  appear  any 
special  reason  for  doing  so,  and  may  put  any  questioi\ 
to  the  witness  as  to  ti^e  meaning  of  any  answer,  or 
as  to  any  matter  arising  in  the  course  of  the  exami-  objections, 
nation.  Any  questions  which  may  be  objected  to  ^°^  **^^*^ 
shall  be  taken  down  by  the  examiner  in  the  deposi- 
tions, and  he  shall  state  his  opinion  thereon  to  the 
counsel,  solicitors,  or  parties,  and  shall  refer  to  such 
statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of 
any  question. 

13*  If  any  person  duly  summoned  by  subpoena  to  FAUureto 
attend  for  examination  shall  refuse  to  attend,  or  if,  JJi^^*^ 
having  attended,  he  shall  refuse  to  be  sworn  or  to 
answer  any  lawful  question,  a  certificate  of  such  re- 
fusal, signed  by  the  examiner,  shall  be  filed  at  the 
Centxal  Office,  and  thereupon  the  party  requiring  the 
•  attendance  of  the  witness  may  apply  to  the  Court  or 
a  Judge  ex  parte  or  on  notice  for  an  order  directing 
the  witness  to  attend,  or  to  be  sworn,  or  to  answer  any 
question,  as  the  case  may  be. 

14.  If  any  witness  shall  object  to  any  question  Objeotiom, 
which  may  be  put  to  him  before  an  examiner,  the^^JJ^®" 
question  so  put,   and  the  objection  of  the  witness 
thereto,  shall  be  taken  down,  by  the  examiner,  and 
transmitted  by  him  to  the  Central  Office  to  be  there 

filed,  and  the  validity  of  the  objection  shall  be  decided 
by  the  Court  or  a  Judge. 

15.  In  any  case  under  the  two  last  preceding  Bules,  costs  of. 
the  Court  or  a  Judge  shall  have  power  to  order  the 
witness  to  pay  any  costs  occasioned  by  his  refusal  or 
objection. 

16.  When  the  examination  of  any  witness  before  Fmngde. 
any  examiner  shall  have  been  concluded,  the  original  p^^^"^ 
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depositions,  authenticated  by  the  signature  of  the 
examiner,  shall  be  transmitted  by  him  to  the  Central 
Office,  and  there  filed. 

17.  The  person  taking  the  examination  of  a  "witness 
under  these  Rules  may,  and  if  need  be  shall;  make  a 
special  report  to  the  Court  touching  such  examination 
and  the  conduct  or  absence  of  any  witness  or  other 
person  thereon,  and  the  Court  or  a  Judge  may  direct 
such  proceedings  and  make  such  order  as  upon  the 
report  they  or  he  may  think  just, 

Depoaitrons,  18.  Except  where  by  this  Order  otherwise  provided, 
ftTidflDoo.*^  or  directed  by  the  Court  or  a  Judge,  no  deposition 
shall  be  given  in  evidence  at  the  hearing  or  trial  of 
the  cause  or  matter  without  the  consent  of  the  party 
against  whom  the  same  may  be  offered,  unless  the 
Court  or  Judge  is  satisfied  that  the  deponent  is  dead, 
or  beyond  the  jurisdiction  of  the  Court,  or  unable 
from  sickness  or  other  infirmity  to  attend  the  hearing 
or  trial,  in  any  of  which  cases  the  deposition  certified 
under  the  hand  of  the  person  taking  the  examination 
shall  be  admissible  in  evidence  saving  all  just  excep- 
tions without  proof  of  the  signature  to  such  certificate. 

Po^«>i^^       19,  Any  officer  of    the    Court,    or  other  person 
Jlitbi"         directed  to  take  the  examination  of  any  witness  or 
person,  may  administer  oaths. 

20,  Any  party  in  any  cause  or  matter  may  by. 
subpoena  ad  testificandum  or  duces  tecum  require  the 
attendance  of  any  witness  before  an  officer  of  the 
Court,  or  other  person  appointed  to  take  the  examina- 
tion, for  the  purpose  of  using  his  evidence  upon  any 
proceeding  in  the  cause  or  matter  in  like  manner  as 
such  witness  would  be  bound  to  attend  and  be  ex- 
amined at  the  hearing  or  trial;  and  any  party  or 
witness  having  made  an  affidavit  to  be  used  or  which 
shall  be  used  on  any  proceeding  in  the  cause  or  matter 
shall  be  bound  on  being  served  with  such  subpoena 
to  attend  before  such  officer  or  person  for  cross-ex- 
amination. 

An  order  for  the  examination  of  any  of  the  parties  to  the 
action  does  not  dispense  with  the  necessity  for  serving  such 
person  with  a  subpoena  {Stuart  v.  BalJcis  Co.,  53  L.  J.  Ch.  791). 

E»ideiied  21.  Evidence  taken  subsequently  to  the  hearing  or 

u  t!i3"^'**  trial  of  any  cause  or  matter  shall  be  taken  as  nearly  as 
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may  be  in  the  same  manner  as  evidence  taken  at  or 
with  a  view  to  a  trial 

22.  The  practice  with  reference  to  the  examination,  Rules  of 
cross-examination,    and    re-examination   of  witnesses  p'^**^^ 
at  a  trial  shall  extend  and  be  applicable  to  evidence 
taken  in  any  cause  or  matter  at  any  stage. 

23.  The   practice   of  the   Court   with  respect    to  8g^*«J^^ 
evidence  at  a  trial,  when  applied  to  evidence  to  be 

taken  before  an  officer  of  the  Court  or  other  person  in 
any  cause  or  matter  after  the  hearing  or  trial,  shall  be 
subject  to  any  special  directions  which  may  be  given 
in  any  case. 

24.  No  affidavit  or  deposition  filed  or  made  before  Notice  to 
issue  joined  in  any  cause   or   matter  shall  without  ^*^*®^^^*' 
special  leave  of  the  Court  or  a  Judge  be  received  at 

the  hearing  or  trial  thereof,  unless  within  one  month 
after  issue  joined,  or  within  such  longer  time  as  may 
be  allowed  by  special  leave  of  the  Court  or  a  Judge, 
notice  in  writing  shall  have  been  given  by  the  party 
intending  to  use  the  same  to  the  opposite  party  of  his 
intention  in  that  behalf. 

26.  All  evidence  taken  at  the  hearing  or  trial  of  any      ^-  ^-  50 
cause  or  matter  may  be  used  in  any  subsequent  pro-  in  ma)a©- 
ceedings  in  the  same  cause  or  matter,  SJSn^"*" 

III    SUBPCBNA. 
This  part  is  taken  from  GonsoL  Order  XXVIII. 

26,  Where  it  is  intended  to  sue  out  a  subpoena,  a  Form  of 
praecipe  for  that  purpose,  in  the  Form  No.  21  in  P"*^p^ 
Appendix  G,  and  containing  the  name  or  firm  and 

the  place  of  business  or  residence  of  the  solicitor 
intending  to  sue  out  the  same,  and,  where  such  solicitor 
is  agent  only,  then  also  the  name  or  firm  and  place  of 
business  or  residence  of  the  principal  solicitor,  shall  in 
all  cases  be  delivered  and  filed  at  the  Central  Office. 

27,  A  writ  of  subpoena  shall  be  in  one  of  the  Forms  subpoena. 
1  to  7  in  Appendix  J,  with  such  variations  as  circum- 
stances may  require. 

28,  Where  a  subpoena  is  required  for  the  attendance  How  issued. 
0!  a  witness  for  the  purpose  of  proceedings  in  Chambers, 

such  subpoena  shall  issue  from  the  Central  Office  upon 
a  note  from  the  Judge. 
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of.  29.  Every  subpoena  other  than  a  iuhprnna  duces  teatm 
shall  contain  three  names  wh^re  necessary  or  required 
but  may  contain  any  larger  number  of  names. 

sv^poft^  30.  No  more  than  three  persons  shall  be  included 

ducm  itcum  ^  ^j^^  subpcBTia  duces  tecuiTiy  and  the  party  suing  out 

the  same  shall   be  at  liberty  to  sue  out  a  subpoena 

for  each  person  if  it  shall  be   deemed  necessary  or 

desirable. 


Serrico, 


31.  In  the  interval  between  the  suing  out  and 
service  of  any  subpoena  the  party  suing  out  the  same 
may  correct  any  error  in  the  names  of  parties  or  wit- 
nesses, and  may  have  the  writ  re-sealed  upon  leaving 
a  corrected  praecipe  of  such  subpoena  marked  with  the 
words  "altered  and  re-sealed,"  and  signed  with  the 
name  and  address  of  the  solicitor  suing  out  the  same. 

32.  The  service  of  a  subpoena  shall  be  effected  by 
delivering  a  tjopy  of  the  writ,  and  of  the  indorsement 
thereon,  and  at  the  same  time  producing  the  original 
writ. 

AffliUtit  of.  33.  Affidavits  filed  for  the  purpose  of  proving  the 
service  of  a  subpoena  upon  any  defendant  must  state 
when,  where,  and  how,  and  by  whom,  such  service 
was  effected. 

Time  for,  34.  The  service  of  any  subpoena  shall  be  of  no 

validity  if  not  made  within  twelve  weeks  after  the 
teste  of  the  writ. 


rV.  Perpetuating  TBSTnioNT. 

Perpetuating  testiinony  was  regulated  bj  5  &;  6  Viot  o.  69, 
88.  1-2,  which  was  repealed  by  46  &;  47  Vict,  a  49. 

totitiea,&c  36.  Any  person  who  would  under  the  circumstances 
alleged  by  him  to  exist  become  entitled  upon  the 
happening  of  any  future  event,  to  any  honour,  title, 
dignity,  or  office,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal,  ihe  right  or  claim  to  which 
cannot  by  him  be  brought  to  trial  before  the  happening 
of  such  event,  may  commence  an  action  to  perpetuate 
any  testimony  which  may  be  material  for  establishing 
such  right  or  claim. 

See  lU  Stoer,  9  P.  D.  120.  A,  where  a  petition  was  presented 
by  the  committee  of  a  lunatic  to  perpetuate  testimony  as  to  the 
aUeged  illegitimacy  of  one  of  the  children. 
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36.  In  all  actions  to  perpetuate  testimony  touching  ^^^ 
any  honour,  title,  dignity,  or  office,  or  any  otiier  matter  in^Mted. 
or  thing  in  which  i£e  Crown  may  have  any  estate  or 
interest,  the  Attorney-General  may  be  made  a  defend- 
ant^ and  in  all  proceedings  in  which  the  depositions 

taken  in  any  such  action,  in  which  the  Attorney- 
General  was  so  made  a  defendant,  may  be  offered  in 
evidence,  such  depositions  shall  be  admissible  notwith- 
standing any  objection  to  such  depositions  upon  the 
grounds  that  the  Crown  was  not  a  party  to  the  action 
in  which  such  depositions  were  taken. 

37.  Witnesses  shall  not  be  examined  to  perpetuate  c.  o.  ix.  *. 
testimony  unless  an  action  has  been  commenced  for 

the  purpose. 

38.  No  action  to  perpetuate  the  testimony  of  wit-  c.  o.  ix.  7. 
nesses  shall  be  set  down  for  trial. 

V.    EXAMINBBS  OP  THB   CoUlTr. 

39.  The  examination  of  any  witness  or  person  or-  r.  s.  o. 
dered  to  be  taken  under  Rules  1  and  5  of  this  Order  f^J^; 
shall,  in  any  cause  or  matter  in  the  Chancery  Division,  ion  befor 
unless  the  Court  or  a  Judge  shall  otherwise  direct,  be  ^"J^®****^ 
taken  before  one  of  the  Examiners  of  the  Court,  and  ordered, 
may,  in  any  cause  or  matter  in  the  Queen's  Bench  and 
Probate  Divorce  and  Admiralty  Divisions,  if  the  Court 

or  a  Judge  shall  so  direct,  be  taken  before  one  of  such 
Examiners. 

40.  A  sufficient  number  of  Barristers-at-Law,  of  not  r.  s.  c. 
less  than  three  years'  standing,  shall  be  from  time  to  Jp^int*" 
time  appointed  by  the   Lord   Chancellor  to  act  asmentof. 
Examiners  of  the  Court  for  a  period  not  exceeding 

five  years,  and  shall  be  at  any  time  removable  by  the 
same  authority. 

41.  The  examinations  to  be  taken  before  the  Ex-  R.  s.  c. 
aminers  of  the  Court  shall  be  distributed  among  them  Di^ribution 
in  rotation  by  the  first  clerk  to  the  Registrars  of  the  of  buainoM. 
Chancery  Division,  and  in  his  absence  by  the  second 

clerk,  and  in  the  absence  of  the  first  and  second  clerks 
by  such  of  the  other  clerks  to  the  Registrars  as  the 
Senior  Registrar  may  determine. 

42.  The  clerk  in  the  last  preceding  Rule  mentioned  r.  a  c.  Feb. 
shall  be  responsible  for  making  the  distribution  ac-J^^^ 
cording  to  regxilar  and  just  rotation  and  in  such  manner  secret. 
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as  to  keep  secret  from  all  persons  the  rota  or  succession 
of  Examiners  of  the  Court :  and  it  shall  be  his  duty  to 
keep  a  record  thereof  with  proper  indexes  and  dates. 

n.  s.  c.  43,  The  party  prosecuting  the  order  or  his  solicitor 

^Sa  '^1-     ^^^^  produce  such  order  or  a  duplicate  thereof  to  the 

ui  ordor  'L    clerk  in  Rule  41  mentioned,  who  shall,  except  in  the 

dorv.  (jase  provided  for  in  Rule  49,  add  at  the  foot  thereof  a 

memorandum  specifying  the  hame  of  tlie  Examiner  of 

the  Court  in  rotation  before  whom  the  examination 

is  appointed  to  be  taken ;  and  the  order  or  duplicate 

Bhall  be  left  by  the  party  prosecuting  the  same,  or  his 

solicitor,  with  the  Examiner  so  appointed,  and  shall  be 

a   sufficient  authority  for  him  to  proceed  with  the 

examination. 

a.  K  c.  4A*  Upon  production  of  the  order  indorsed  with  his 

Ar^^*'     name  the  Examiner  of  the  Court  shall  give  an  appoint- 

itittut  *A       ment  in  writing  specifying  the  place  and  time  (within 

iJiweQiiti     ^^^  jj^^j,^  ^Y^^^  seven  days)  at  which,  subject  to  any 

application  from  the  parties,  the  examination  shall  be 

taken ;   and   the  party  prosecuting  the  order  or  his 

solicitor  shall  within  24  hours,  or  such  shorter  time  (if 

any)  as  may  be  mentioned  in  the  order,  give  notice  of 

the  appointment  to  all  parties. 

K.  Bv  c*  46,  In  determining  the  place  and  time  at  which  an 

i'iiwe^  examination  shall  be  taken,  the  examiner  shall  have 
time,  cini-  regard  to  the  convenience  of  the  witnesses  or  persons 
VBD  onco  ** '  (jQ  ]^Q  examined  and  all  the  circumstances  of  the  case ; 
and  he  shall  prpceed  with  such  examination  at  the 
place  and  time  appointed,  and  subject  to  such  adjourn- 
ment as  he  shall  think  necessary  or  just  continue  the 
same  de  die  in  diem. 

This  Rule  is  substituted  for  the  Rule  issued  in  Feb.  1884. 

R.  6,  c.  46,  The  Examiner  may,  with  the  consent  in  writing 

Mx^?S*  of  all  parties,  take  the  examination  of  any  witnesses 
tioii  of  or  persons  in  addition  to  those  named  or  provided  for 
witBo^^L's  in  the  order,  and  shall  annex  such  consent  to  the 
b/  oaniMiiit,  original  depositions. 

R.  s,  a  47.  Upon  the  completion  of  an  examination  taken 

i^doi^'^  before  an  Examiner  of  the  Court,  he  shall  indorse  the 
mont  of  original  depositions  with  a  note,  authenticated  by  his 
i^""*  "^    signature,  certifying  the  number  of  hours  or  days  (as 

the  case  may  be)  exclusively  employed  thereupon,  and 

the  fees  received  in  respect  thereof. 
This  Rule  is  substituted  for  the  Rule  issued  in  Feb.  1884. 
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48.  In  case  any  Examiner  of  the  Court,  before  whom  g^^^j^ 
according  to  the  rotation  any  examination  is  to  be  iaai>uity'to 
taken,  shall  be  engaged  as  counsel  in  the  cause  or*®^* 
matter  to  which  such  examination  relates,  or  shall 

from  illness  or  from  any  other  clause  be  unable  or  de- 
cline to  take  such  examination,  the  same  shall  be 
assigned  by  the  clerk  in  Eule  41  mentioned  to  another 
Examiner  of  the  Court  according  to  the  rotation  afore- 
said :  Provided  that  it  shall  be  the  duty  of  any  Ex- 
aminer before  whom  any  examination  is  pending  to 
decline  any  other  examination  in  any  case  where  the 
acceptance  thereof  is  likely  to  create  delay  or  incon- 
venience in  the  taking  of  any  examination  before  him. 

This  Rule  is  suhBtitated  for  the  Rule  issued  in  Feb.  1884. 

49.  The  Court  or  a  Judge  may,  if  they  or  he  think  r.  a  c. 
fit,  direct  or  transfer  an  examination  to  any  one  in  g^^^'of 
particular  of  the  Examiners  of  the  Court.  »  particular 

examiner. 

50.  The  Court  or  a  Judge  may,  on  the  application  ^  s-  ^ 
of  an  Examiner,  order  the  payment  to  him  by  the  order  for 
party  prosecuting  the  order  of  the  fees  and  expenses  J^™^^^' 
payable  to  him  on  account  of  any  examination,  but  fees, 
without  prejudice  to  any  question  on  the  taxation  of 

costs  as  to  the  party  by  whom  the  costs  of  such  exami- 
nation should  eventually  be  borne. 

Thifl  Rule  U  substituted  for  the  Rule  issued  in  Feb.  1884. 
For  the  scale  of  Examiners'  Fees  see  the  Order  as  to  Supreme 
Court  Fees  1884,  prin);ad  after  the  Appendices. 
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The  greater  part  of  this  Order  is  new,  as  will  be  observed  by 
the  paucity  of  the  marginal  references  to  the  previous  Rulea  We 
note  a  few  of  the  principal  changes.  Scandalous  matter  in  an 
afBdavit  may  be  struck  out  (r.  11).  Irregular  affidavits  may  be 
read  by  leave  (r.  14).  Affidavits  may  not  be  sworn  before  the 
solicitor  himself,  or  his  agent,  or  partner,  or  clerk  (rr.  16,  17). 
Affidavits  in  support  of  ex  parte  applications  must  be  filed  at 
the  time  of  making  the  motion  (r.  19).  Fart  2  treats  of  affidavits 
and  evidence  in  Chambers.  Part  8  as  to  trial  on  affidavit  is 
ahnost  the  same  as  before  with  the  exception  of  the  last  part  of 
Rule  SO. 

I.  Affidavits  and  Depositions. 

1.  Upon  any  motion,  petition,  or  summons,  evidence  qJ^^i^,^ 
may  be  given  by  affidavit ;  but  the  Court  or  a  Judge  &c 
may,  on  the  application  of  either  party,   order  the 
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attendance  for  Gross-examination  of  the  person  making 
any  such  affidavit. 

In  Penton  v.  Cuniberlege,  52  L.  J.  Ch.  756,  Pearson,  J.,  was 
of  opinion  that  the  plaintiff  would  have  been  justified  in  refusings 
to  make  the  affidavit,  and  refused  to  allow  a  cross-examination, 
which  he  considered  would  be  an  abuse  of  the  practice  of  the 
Court 

Upon  interlocutory  motions  counsel  are  entitled  to  use  any 
affidavits  in  existence  when  called  upon  to  address  the  Court 
{Mwnro  v.  Wivenhoe  Railway  Ch.,  4  De  G.  J.  &  S.  728).  ' 

Affidavits  made  by  a  third  person  on  behalf  of  one  party  upon 
an  interlocutoiy  application  are  admissible  against  him  at  the 
trial  {Campbell  v.  HothwdL,  38  L.  T.  33). 

AffidflTiti,  2.  Every  affidavit  shall  be  intituled  in  the  cause  or 
tituied.  matter  in  which  it  is  sworn;  but  in  every  case  in 
which  there  are  more  than  one  plaintiff  or  defendant, 
it  shall  be  sufficient  to  state  the  full  name  of  the  first 
plaintiff  or  defendant  respectively,  and  that  there  are 
other  plaintiffs  or  defendants,  as  the  case  may  be; 
and  the  costs  occasioned  by  any  unnecessary  prolixity 
in  any  such  title  shall  be  disadlowed  by  the  taxing 
officer, 

XKXni  8.  3.  Affidavits  shall  be  confined  to  such  facts  as  the 
bunoL***^  witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions,  on  which  statements  as  to 
his  belief,  with  the  grounds  thereof,  may  be  admitted. 
The  costs  of  every  affidavit  which  shall  unnecessarily 
set  forth  matters  of  hearsay,  or  argumentative  matter, 
or  copies  of  or  extracts  from  documents,  shall  be  paid 
by  the  party  filing  the  same.  , 

In  proceedings  which  finally  decide  the  rights  of  parties,  evi- 
dence on  "information  and  belief"  is  not  admissible,  though 
their  form  be  interlocutory  {QHhert  v.  Bndean,  9  Ch.  D.  260. 
A). 

The  affidavit  in  support  of  an  application  to  examine 
witnesses  de  bene  esse  should  state  what  information  had  been 
obtained  as  to  the  ages  of  the  witnesses,  and  generally  the  facts 
to  which  the  particular  witnesses  are  going  to  depose  {Bidder  v. 
Bridges,  26  Ch.  D.  1.  A). 

This  Rule  does  not  apply  to  the  usual  affidavit  which  is  require 
in  the  winding-up  of  companies,  verifying  the  petition  {Be  New 
Calluo,  80  W.  R.  647.  A). 

As  to  where  a  petition  for  a  dissolution  of  marriage  was  allowed 
to  be  verified  by  the  affidavit  of  the  petitioner's  solicitor  alone, 
see  Bruce  v.  Bruce  and  Laing,  29  W.  R.  474. 

5^1^^  4.  Affidavits    sworn   in   England    shall  be   sworn 

whom         before  a  Judge,  District  Kegistrar,   Commissioner  to 
•wtira.         administer  oaths,  or  officer  empowered   under   these 
Rules  to  administer  oaths. 
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5.  Every  Commissioner  to  administer  oaths  shall  ^«  JJ^ 
express  the  time  when  and  the  place  where  he  shall  ez^^eaed. 
take  any  affidavit,  or  the  acknowledgment  of  any  deed 

or  recognizance;  otherwise  the  same  shall  not  be 
held  authentic,  nor  be  admitted  to  be  filed  or  en- 
roUed  without  the  leave  of  the  Court  or  a  Judge; 
and  every  such  Commissioner  shall  express  the  time 
when,  and  the  place  where,  he  shall  do  any  other  act 
incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirmar  is&ievict. 
tions,  and  attestations  of  honour  in  causes  or  matters  Affidavits ' 
depending  in  the  High  Court,  and  also  aeknowledg-  jJJ^^^^on 
ments  required  for   the   purpose   of    enrolling    any 

deed  in  the  Central  Office,  may  be  sworn  and  taken 
in  Scotland  or  Ireland  or  the  Channel  Islands,  or  in 
any  colony,  island,  plantation,  or  place  under  the 
dominion  of  Her  Majesty  in  foreign  parts,  before  any 
Judge,  Courtj  notary  public,  or  person  lawfully 
authorised  to  administer  oaths  in  such  country,  colony, 
island,  plantation,  or  place  respectively,  or  before  any 
of  Her  Majesty's  consuls  or  vice-consuls,  in  any  foreign 
parts  out  of  Her  Majesty's  dominions  ;  and  the  Judges 
and  other  officers  of  the  High  Court  shall  take  judicial 
notice  of  the  seal  or  signature,  as  the  case  may  be,  of 
any  such  Court,  Judge,  notary  public,  person,  consul, 
or  vice-consul  attached,  appended,  or  subscribed  to  any 
such  examinations,  affidavits,  affirmations,  attestations 
of  honour,  declarations,  acknowledgments,  or  to  any 
other  deed  or  document. 

In  De  Leon  v.  Hvhbard,  W.  N.  1883,  197,  Field,  J.,  doubted 
whether  affidavits  sworn  before  a  notary  public  out  of  Her 
Majestjr's  dominions  could  be  filed.  In  which  case  there  was 
no  evidence  to  show  that  the  notary  public  had  authority  to 
administer  an  oath.  In  Cooke  v.  Wilby,  25  Gh.  D.  769,  Ghitty, 
J.,  having  evidence  that  in  the  State  in  question  a  notary  public 
had  by  law  the  requisite  authority,  allowed  the  affidavits  to  be 
filed.  And  in  Br%tUebank  r.  SmUh,  50  L.  T.  491,  the  British 
vice-consul  certified  that  the  clerk  of  the  Circuit  Court  had 
aathority  to  administer  oaths.  In  Cooper  v.  Mo<m,  W.  N.  1884, 
78,  Field,  J.,  considered  that  the  seal  and  attestation  of  the 
local  Court  might,  by  the  comity  of  nations,  be  taken  as 
authenticating  the  aathority  of  the  local  magistrate  to  administer 
an  oath. 

7.  Every  affidavit  shall  be  drawn  up  in  the  first   xxxrii, 
person,  and  shall  be  divided  into  paragraphs,  and  every  porm  of. 
paragraph  shall  be  numbered  consecutively,   and  as 

nearly  as  may  be  shall  be  confined  to  a  distinct  portion 
of  the  subject     Every  affidavit  shall  be  written   or 
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Amdavitfl 
by  two  or 
Jiiore* 


printed  bookwise.  No  costs  shall  be  allowed  for  coij 
affidavit,  or  part  of  an  affidavit,  substantially  de- 
parting from  this  rule. 

In  an  affidavit  made  on  payment  of  money  into  Court  under 
the  Trustee  Relief  Aot,  the  sum  paid  in  must  be  expressed  in 
words  {Re  WaU$,  24  W.  R.  701). 

The  affidavit  of  a  lunatic  requires  to  be  supported  by  the 
evidence  of  his  capacity  to  make  one  {SpUUe  v.  Walton^  11  £q. 
420). 

:[xxvji.       8.  Every  affidavit  shall  state  the  description  and 
BMoAptit'D  ^^^®  place  of  abode  of  the  deponent. 

til  dq^ueut 

9.  In  every  affidavit  made  by  two  or  more  de- 
ponents the  names  of  the  several  persons  making  the 
affidavit  shall  be  inserted  in  the  jurat,  except  that  if 
the  affidavit  of  all  the  deponents  is  taken  at  one 
time  by  the  same  officer  it  shall  be  sufficient  to  state 
that  it  was  sworn  by  both  (or  all)  of  the  "  above- 
named  "  deponents. 

wuere  tiivd.  10.  Every  affidavit  or  other  proof  used  in  Admiralty 
actions  shall  be  filed  in  the  Admiralty  Registry ;  every 
affidavit  used  in  Probate  actions  shall  be  filed  in  the 
Probate  Registry ;  every  affidavit  used  on  the  Crown 
side  of  the  Queen's  Bench  Division  shall  be  filed  in 
the  Crown  Office  Department ;  every  affidavit  used  in 
a  cause  or  matter  proceeding  in  a  District  Registry 
shall  be  filed  there ;  and  every  other  affidavit  used 
shall  be  filed  in  the  Central  Office.  There  shall  be 
appended  to  every  affidavit  a  note  showing  on  whose 
behalf  it  is  filed,  and  no  affidavit  shall  be  filed  or  used 
without  such  note,  unless  the  Court  or  a  Judge  shall 
otherwise  direct. 


JiiuUfr, 


11.  The  Court  or  a  Judge  may  order  to  be  struck 
out  from  any  affidavit  any  matter  which  is  scandalous, 
and  may  order  the  costs  of  any  application  to  strike 
out  such  matter  to  be  paid  as  between  solicitor  and 
client. 

Where  an  affidavit  of  documents  was  of  an  oppressive  length, 
but  it  appeared  that  delay  and  expense  would  be  caused  by  filing 
a  fresh  one,  it  was  permitted  to  remain  on  the  file,  but  the  party 
filing  it  was  directed  to  pay  the  costs  of  it  {Hill  v.  HaH-I/avU, 
26  Ch.  D.  470.  A). 

XMXVil        12.  No  affidavit  having  in  the  jurat  or  body  thereof 

™ti       ^^y  iiiterlineation,  alteration,  or  erasure,  shall  without 

tiiiSd^Titi,  leave  of  the  Court  or  a  Judge  be  read  or  made  use  of 

in  any  matter  depending  in  Court  unless  .the  interlinea- 
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tion  or  alteration  (other  than  by  erasure)  is  authenticated 
by  the  initials  of  the  officer  taking  the  affidavit,  or,  if 
taken  at  the  Central  Office,  either  by  his  initials  or  by 
the  stamp  of  that  office,  nor  in  the  case  of  an  erasure, 
unless  the  words  or  figures  appearing  at  the  time  of 
taking  the  affidavit  to  be  written  on  the  erasure  are 
rewritten  and  signed  or  initialed  in  the  margin  of  the 
affidavit  by  the  officer  taking  it. 

IS.  Where  an  affidavit  is  sworn  by  any  person   xxxvn. 
who  appears  to  the  officer  taking  the  affidavit  to  be  By  illiterate 
illiterate  or  blind,  the  officer  shall  certify  in  the  jurat  ^^ 
that  the  affidavit  was  read  in  his   presence   to  the 
deponent,  that  the  deponent  seemed  perfectly  to  under- 
stand it,  and  that  the  deponent  made  his  signature  in 
the  presence  of  the  officer.     No  such  affidavit  shall  be 
used  in  evidence  in  the  absence  of  this  certificate, 
unless  the  Court  or  a  Judge  is  otherwise  satisfied  that 
the  affidavit  was  read  over  to  and  appeared  to  be  per- 
fectly understood  by  the  deponent 

The  Btatement  of  a  manaffing  clerk  that  he  had  read  over  and 
explained  the  affidavit  to  an  illiterate  witness  was  held  insufficient 
to  satisfy  the  Judge,  and  the  affidavit  was  therefore  directed  to 
be  taken  off  the  file  {He  Longttaff,  W.  N.  1884,  216). 

14.  The  Court  or  a  Judge  may  receive  any  affi-  irreguiw 
davit  sworn  for  the  purpose  of  being  used  in  any  ^'J*be^road 
cause  or  matter,  notwithstanding  any  defect  by  mis-  by  leave, 
description   of  parties   or  otherwise   in   the  title  or 

jurats  or  any  other  irregularity  in  the  form  thereof,  and 
may  direct  a  memorandum  to  be  made  on  the  document 
that  it  has  been  so  received. 

15.  In  cases  in  which  by  the  present  practice  an    xxxvii, 
original  affidavit  is  allowed  to  be  used,  it  shall  before  staining 
it  is  used  be  stamped  with  a  proper  filing  stamp,  and  *^  ""  *j' 
shall  at  the  time  when  it  is  used  be  delivered  to  and  **  ^^ 
left  with  the  proper  officer  in  Court  or  in  Chambers, 

who  shall  send  it  to  be  filed.  An  office  copy  of  an 
affidavit  may  in  all  cases  be  used,  the  original  affi- 
davit having  been  previously  filed,  and  the  copy  duly 
authenticated  with  the  seal  of  the  office. 

Affidavits  erroneously  intituled  have  been  allowed  to  be  taken 
off  the  file,  and  resworn  •  in  their  proper  title  without  a  fresh 
stamp  {Peanon  v.  WUcax,  10  Hare,  App.  xxjcv. ;  Underdown  v. 
Stannard,  W.  N.  1871.  171). 

See  Order  LXV.  27  (63). 

16.  No  affidavit  shall  be  sufficient  if  sworn  before  Not  to  b« 
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th  **"^iMto"  ^^®  solicitor  acting  for  the  party  -on  whose  behalf  the 

**^       ^'  affidavit  is  to  be  used,  or  before  any  agent  or  oorre^ 

spondent  of  such  solicitor,  or  before  the  pariy  himself 

histjftrtner  17.  Any  affidavit  which  would  be  insufficient  if 
^^  ^  sworn  before  the  solicitor  himself  shall  be  insufficient 

if  sworn  before  his  clerk  or  partner. 

Filed  after  18.  Where  a  special  time  is  limited  for  filing  affi- 
time.  davits,  no  affidavit  filed  after  that  time  shall  be  used, 

unless  by  leave  of  the  Court  or  a  Judge. 

On  ex  parte  19.  Except  by  leave  of  the  Court  or  a  Judge  no 
t£ns!'fiiiiig.  order  made  ex  parte  in  Court  founded  on  any  affidavit 
shall  be  of  any  force  unless  the  affidavit  on  which  the 
application  was  made  was  actually  made  before  the 
order  was  applied  for,  and  produced  or  filed  at  the  time 
of  making  the  motion. 

The  affidavit  of  service  of  notice  of  motion  to  obtain  judgment 
by  default  should  be  produced  to  the  Registrar  before  four  o  *olock 
on  the  day  on  which  the  order  is  made  (Jones  v.  Bartholomew, 
49  L.  T.  442). 

IL    APFroAVITS   AND   EviDENOB   IN   CHAMBERS. 

xxxr  27       ^^*  "^^  P^^ty  iiitending  to  use   any  affidavit  in 

Noiioe  in  *  support  of  any  application  made  by  him  in  Chambers 

Divu^     in  the   Chancery  Division  shall  give  notice  to  the 

other    parties   concerned   of    his  intention    in    that 

behalf. 

c.  0.  21.  All  affidavits  which  have  been  previously  made 

UsS^^'  ^'  8,nd  read  in  Court  upon  any  proceeding  in  a  cause  or 
Court.         matter  may  be  used  before  the  Judge  in  Chambers. 

Rules,  1867,  22.  Every  alteration  in  an  account  verified  by  affi- 
iS'terationa  ^^^^^  ^^  ^®  ^®^*  ^^  Chambers  shall  be  marked  with  the 
in  account   initials  of  the  Commissioner  or  officer  before  whom 

the  affidavit  is  sworn,  and  such  alteration  shall  not  be 

made  by  erasure. 

Rules,  1867,  23.  Accounts,  extracts  from  parish  registers,  parti- 
Accounte  ^^^^  ®^  creditors'  debts,  and  other  documents  referred 
&C.,  made  to  by  affidavit,  shall  not  be  annexed  to  the  affidavit,  or 
oxhibitfl.  referred  to  in  the  affidavit  as  annexed,  but  shall  be 
referred  to  as  exhibits. 

Ruiea,  1867,      24.  Every  certificate  on  an  exhibit  referred  to  in  an 
Markin        affidavit  signed  by  the  Commissioner  or  officer  before 
exhibits,      whom  the  affidavit  is  sworn  shall  b^  marked  with  the 
short  title  of  the  cause  or  matter. 
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IIL  Trial  on  Affidavit. 

25.  Within  fonrteen  days  after  a  consent  for  taking  xxxriii. 
evidence  by  affidavit  as  between  the  parties  has  been  rnme  for 
given,  or  within  such  time  as  the  parties  may  agree  ftUng  by 
upon,  or  the  Court  or  a  Judge  may  allow,  the  plaintiff  ^^^ 
shall  file  his  affidavits  and  deliver  to  the  defendant  or 

his  solicitor  a  list  thereof. 
See  note  to  Order  XXXYII.  Rule  1. 

26.  The    defendant,   within    fourteen  days    after  xxxviii. 
delivery  of  such  list,  or  within  such  time  as  the  parties  ^  defend- 
may  agree  upon,  or  the  Court  or  a  Judge  may  allow,  ant. 
shall  file  his  affidavits  and  deliver  to  the  plaintiff  or 

his  solicitor  a  list  thereol 

27.  Within  seven  days  after  the  expiration  of  the  xxxviii. 
last-mentioned  fourteen  days,  or  such  other  time  as  Time  for 
aforesaid,  the  plaintiff  shall  file  his  affidavits  in  reply,  affidavits  in 
which  affidavits  shall  be  confined  to  matters  strictly  ^^  ^' 

in  reply,  and  shall  deliver  to  the  defendant  or  his 
solicitor  a  list  thereol 

Affidavits  in  reply  may  bring  forward  additional  evidence  in 
support  of  the  original  case,  and  are  not  restricted  by  this  Rule 
to  the  points  raised  by  the  defendant's  evidence  {Peacock  v. 
Harper,  7  Oh.  D.  648).  In  ChUbeH  v.  Comedy  Opera  Co,,  29  W. 
R.  169,  Bacon,  V.O.,  declined  to  order  affidavits  filed  by  plaintiff 
to  be  removed  from  the  file  which  were  alleged  to  be  not  confined 
to  matters  strictly  in  reply  and  to  be  irrelevant.  The  Gourt 
may  at  the  trial  allow  defendant  to  answer  plaintiff's  affidavits  in 

Where  a  party  has  been  taken  by  surprise,  the  Judge  may  at 
any  stage  allow  him  to  produce  rebutting  evidence  {Bigthy  v. 
IHckineon,  4  Oh.  D.  24.  A).  The  Judge  may  at  any  time  allow 
further  evidence  to  be  called  by  either  party,  though  such  party 
might  not  be  entitled  to  ask  for  it  {Budd  v.  Jhrndaon,  29  W.  R. 
192). 

Every  document  which  is  intended  to  be  used  in  evidence 
ought  to  be  formally  put  in  and  marked  by  the  Registrar — ^the 
mere  fact  that  they  were  admitted  in  the  admissions  does  not 
make  them  evidence,  per  James,  L.  J.,  in  WaUon  v.  Jtodwdl,  11 
Oh.  D.  158.  A, 

28.  When  the  evidence  is  taken  by  affidavit^  any  xxxvin. 
party  desiring  to  cross-examine  a  deponent  who  has  Notice  to 
made  an  affidavit  filed  on  behalf  of  the  opposite  party  ^^ 
may  serve  npon  the  party  by  whom  such  affidavit  has  affidaviu'^ 
becoi  filed  a  notice  in  writing,  requiring  the  produc- 
tion of  the  deponent  for  cross-examination  at  the  trial, 

such  notice  to  be  «erved  at  any  time  before  the  evira- 
tion of  fourteen  days  next  after  the  end  of  the  time 
allowed  for  filing  affidavits  in  reply,  or  within  such 
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time  as  in  any  case  the  Court  or  a  Judge  may  specially 
appoint ;  and  unless  such  deponent  is  produced  accord- 
ingly, his  affidavit  shall  not  be  used  as  evidence  unless 
by  the  special  leave  of  the  Court  or  a  Judge.  The 
party  producing  such  deponent  for  cross-examination 
shall  not  be  entitled  to  demand  the  expenses  thereof 
in  the  first  instance  from  the  party  requiring  such  pro- 
duction. 

This  Rule  does  not  apply  to  evidence  taken  after  the  hearing 
{Re  Knight,  Knight  v.  Gardner,  26  Ch.  D.  297.  A),  so  that  the 
old  practice  regulated  by  15  &  16  Vict.  c.  86,  us.  88-41,  applies 
to  a  party  desiring  to  have  a  witness  produced  for  cross-examina- 
tion after  hearing,  and  he  must  pay  witness'  expenses  in  the 
first  instance  {Ibid,  299). 

After  a  party  has  given  notice  to  read  an  affidavit  he  cannot 
withdraw  it  in  order  to  avoid  cross-examination  [Re  Quartz  Hill 
Co,,  Ex  parte, T&ung,  21  Ch.  D.  642;  A).  The  practice  would 
seem  to  be  otherwise  in  the  Bankruptcy  Court  {£x  parte  Childy 
Re  Ottatcay,  20  Ch.  D.  126.  A). 

In  Meyrick  v.  James,  46  L.  J.  Ch.  579,  Jessel,  M.R.,  refused 
an  application  to  strike  off  the  file  the  affidavit  of  a  witness  who 
has  failed  to  appear,  and  be  cross-examined  before  an  examiner, 
because  his  affidavit  could  not  be  used  except  by  the  special  leave 
of  the  Court  under  this  Rule. 

29.  The  party  to  whom  such  notice  as  is  mentioned 
in  the  last  preceding  Rule  is  given  shall  be  entitled 
to  compel  the  attendance  of  the  deponent  for  cross- 
examination  in  the  same  way  as  he  might  compel  the 
attendance  of  a  witness  to  be  examined. 

30.  When  the  evidence  under  this  Order  is  taken 
by  affidavit,  such  evidence  shall  be  printed,  and  the 
notice  of  trial  shall  be  given  at  the  same  time  after  the 
close  of  the  evidence  as  in  other  cases  is  by  these 
Rules  provided  after  the  close  of  the  pleadings ;  pro- 
vided that  other  afl&davits  may  be  printed  if  all  the 
parties  interested  consent  thereto,  or  the  Court  or  a 
Judge  so  order:  provided  also  that  this  Rule  shall 
not  apply  in  the  Probate,  Divorce,  and  Admiralty 
Division  to  default  actions  in  rem,  or  references  in 
actions,  or  actions  for  limitation  of  liability,  unless  the 
Court  or  a  Judge  shall  otherwise  order. 

This  Rule  as  regards  time  does  not  apply  when  the  evidence 
filed  after  notice  of  trial  is  taken  under  a  Judge's  order  ( Waring 
V.  Lacey,  24  W.  R.  318). 

The  President  of  the  Probate  Division  has  declined  to  allow 
the  execution  of  a  will  to  be  proved  by  affidavit,  when  the  action 
was  to  prove  the  will  in  solemn  form,  although  the  value  of  the 
property  was  extremely  small  {Cook  v.  Tomlinton,  24  W.  R. 
851). 
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ORDER  XXXIX. 
Motion  for  New  Trial. 

Rules  nut  are  no  longer  granted,  and  the  whole  procedure 
with  regard  to  the  motion  for  a  new  trial  haa  been  altered. 

1.  Every  motion  for  a  new  trial  or  to  set  aside  JS^J^ 
a  verdict,  finding,  or  judgment,  shall  be  made  (1) 
in  every  cause  or  matter  by  the  Principal  Act,  assigned 
to  the  Probate,  Divorce,  and  Admiralty  Division, 
where  there  has  been  a  trial  thereof,  or  of  any  issue 
therein  with  a  jury,  to  a  Divisional  Court  of  that 
Division,  one  of  the  Judges  of  which  shall  (when 
practicable)  sit  on  the  hearing  of  such  motion ;  (2)  in 
every  other  cause  or  matter,  where  there  has  been  a 
trial  thereof  or  of  any  issue  therein  with  a  jury,  to  a 
Divisional  Court  of  the  Queen's  Bench  Division  ;  and 
(3)  where  there  has  been  a  trial  without  a  jury,  by 
appeal  to  the  Court  of  Appeal. 

An  order  for  a  new  trial  is  an  interlocutory  order  (HighJUm  v. 
TreKeme,  48  L.  J.  167.  A). 

For  motion  for  a  new  trial  in  an  interpleader  issue  see 
RMnton  v.  Tucker,  Order  LVII,  11  jmL 

In  an  action  remitted  for  trial  to  a  County  Oourti  and  tried 
by  a  County  Court  Judge  without  a  jury,  an  application  for  a 
new  trial  must  under  these  Rules  be  made  to  the  Divisional 
Court  {Swansea  Building  Soc.  v.  I>avies^  12  Q.  B.  D.  21). 

Where  the  Court  of  Appeal  granted  a  new  trial  and  ordered 
the  costs  of  the  application  to  be  paid  by  the  plaintiff,  it  was  held 
that  such  an  order  did  not  render  the  payment  of  the  costs  by  the 
plaintiff  a  condition  precedent  to  his  going  to  trial  a  second  time 
{MorUm  v.  Palmer,  9  Q.  B.  D.  89.  A).  Where  a  new  trial  is 
granted  on  the  ground  of  the  unsatisfactory  nature  of  the  verdict, 
a  condition  should  not  be  imposed  that  the  party  applying  for  the 
new  trial  should  pay  the  costs  of  the  previous  trial  {Metrop. 
Aiylum  V.  BUI,  47  L.  T.  29  H.  L.). 

Where  a  defendant  had  been  acquitted  on  a  charge  of  obstruct- 
ing the  highway,  a  new  trial  was  refused,  as  the  practice  of  the 
Court  is  not  to  grant  a  new  trial  where  the  case  was  one  of  a 
criminal  kind,  in  which  the  defendant  had  been  in  danger  of  im- 
prisonment and  had  been  acquitted  {Reg,  v.  Duncan,  7  Q.  B.  D. 
198). 

Affidavits  in  support  of  a  motion  for  a  new  trial  on  the  ground 
of  surprise,  ought  clearly  to  state  what  the  grounds  of  surprise 
are  {Daw  v.  Dickinson,  W.  N.  1881,  52.  A). 

If  the  Judge  have  directed  the  juiy  to  find  for  the  plaintiff,  the 
motion  should  be  to  the  Divisional  Uourt  for  a  new  trial,  on  the 
ground  of  misdirection  {Tetts  v.  Foster,  8  C.  P.  D.  487.  A),  or 
where  the  plaintiff  was  non-suit  {EUy  v.  Wilson,  8  Ex.  D.  859.  A). 
Where  the  Judge  refuses  to  nonsuit,  a  motion  to  set  aside  the 
judgment  should  be  to  the  Divisional  Court,  and  not  to  the  Court 
of  Appeal  {Clarke  v.  M.  Ry.  Co.,  44  L.  T.  131.  A).  Where  the 
jury  was  discharged  after  the  opening  of  the  plaintiff's  case,  and 
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the  Judgre  afterwards  held  that  the  claim  was  barred  by  Statute 
of  Limitations,  it  was  held  that  as  the  case  had  been  in  fact  tried 
without  a  jury,  the  proper  mode  of  disputing  the  decision  was  by 
appeal  and  not  by  motion  for  a  new  trial  {.The  Metrop,  Bank  v. 
Heiron,  W.  N.  1880,  132.  A). 

On  a  motion  to  set  aside  a  verdict,  the  Divisional  Court,  instead 
of  ordering  a  new  trial,  may  eive  judgment  for  the  defendant 
where  such  Court  is  satisfied  that  there  is  really  no  evidence  to 
support  the  verdict,  and  that  it  has  before  it  all  the  materials 
neceisaiy  for  finally  determining  the  questions  in  dispute  {J)aun 
V.  Simmim,  28  W.  B.  129.  A  ;  BamilUm  v.  Johnson,  5  Q.  B.  D. 
263.  A). 

On  a  motion  for  a  new  trial  on  the  ground  that  the  damages 
are  excessive,  the  Court  may  refuse  the  motion  on  the  plaintiff 
consenting  to  the  damages  being  reduced  {Belt  v.  Lowes,  12 
Q.  B.  D.  366.  A). 

The  Privy  Council  have  laid  it  down  that  the  verdict  must  be 
not  merely  unsatisfactory,  but  that  the  evidence  so  strongly  pre- 
ponderates in  favour  of  one  party,  as  to  lead  to  the  conclusion 
that  the  jury  in  finding  for  the  other  party  have  either  wilfully 
disregarded  the  evidence  or  failed  to  understand  or  appreciate  it 
{Connecticut  Life  Aeeur,  Ch,  v.  Moore,  6  App.  Cas.  656).  And 
the  Court  of  Appeal  have  considered  that  before  exposing  parties 
to  the  expense  of  a  new  trial,  the  Court  must  be  able  to  say  that 
the  verdict  was  manifestly  wrong,  and  that  there  has  been  a  gross 
miscarriage  of  justice  {Jenkins  v.  Morris,  42  L.  T.  817.  A). 
That  the  Judge  was  dissatisfied  with  the  result  is  not  a  sufficient 
ground  for  interfering  with  the  verdict  of  the  jury  {Solomon  v. 
Bitton,  8  Q.  B.  D.  176). 

The  ^^8^  ■      2.  No  Judge  shall  sit  on  the  hearing  of  any  motion 
no t°to  sit.     for  a  new  trial  in  any  cause  or  matter  tried  with  a  jury 
before  himself. 

It  is  competent  for  a  Judge  to  explain  the  meaning  of  his  own 
finding  {Chatterton  v.  Cave,  8  App.  Cas.  483). 

By  notice  3.  Every  application  for  a  new  trial  shaU  be  by 
of  moijon.  j^qI[^  Qf  motion,  and  no  rule  nisi,  order  to  show  cause, 
or  formal  proceeding  other  than  such  notice  of  motion, 
shall  be  made  or  taken.  The  notice  shall  state  the 
grounds  of  the  application,  and  whether  all  or  part 
only  of  the  verdict  or  findings  is  complained  of. 

This  Rule  applies  only  to  trials  in  the  High  Court  and  not  to 
new  trials  in  uie  County  Court  {Matthews  v.  Ovey,  13  Q.  B.  D. 
408.  A). 

Bight  days'  4.  The  notice  of  motion  shall  be  an  eight  days* 
notice  notice,  and  shall  be  served  within  the  times  following : 
viz.,  if  the  trial  has  taken  place  in  London  or  Middle- 
sex, within  eight  days  after  the  trial ;  if  the  trial  has 
taken  place  elsewhere  than  in  London  or  Middlesex, 
within  seven  days  after  the  last  day  of  sitting  on  the 
circuits  for  England  and  Wales  during  which  the  trial 
shall  have  taken  place.    The  time  of  the  vacations 
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shall  not  be  reckoned  in  the  computation  of  the  time 
for  serving  the  notice  of  motion. 

When  a  motion  for  a  new  trial  will  be  rendered  superflnoui 
shonld  the  Ck>iut  of  Appeal  decide  in  the  plaintifTa  tavoar  a 
point  pending  before  them  in  another  action,  the  proper  practice 
is  to  give  the  notice  of  motion  within  the  time  limited  by  this 
Role,  and  apply  to  have  the  hearing  postponed  till  aft^  the 
decision  on  the  point  of  law  {PkheU  v.  Short,  82  W.  R.  123). 

6.  The  notice  may  be  amended  at  any  time  by  leave  Amendment 
of  the  Court  or  a  Judge  on  such  terms  as  the  Court  or  ^^^^^^ 
Judge  may  think  just. 

6.  A  new  trial  shall  not  be  granted  on  the  ground  xxxix.  s. 
of  misdirection  or  of  the  improper  admission  or  re-  Si*^Simdi 
jection  of  evidence,  or  because  the  verdict  of  the  jury  only, 
was  not  taken  upon  a  question  which  the  Judge  at 
the  trial  was  not  asked  to  leave  to  them,  unless  in 
the  opinion  of  the  Court  to  which  the  application  is 
made  some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial;  and  if  it  appear  to 
such  Court  that  such  wrong  or  miscarriage  affects  part 
only  of  the  matter  in  controversy,  or  some  or  one  only 
of  the  parties,  the  Court  may  give  final  judgment  as  to 
part  thereof,  or  some  or  one  only  of  the  parties,  and 
direct  a  new  trial  as  to  the  other  part  only  or  as  to  the 
other  party  or  parties. 

If  the  damages  found  by  the  jury  be  so  small  as  to  show  that 
they  must  have  omitted  to  consider  some  of  the  elements  of 
damage,  the  Ck>urt  will  grant  a  new  trial  {PhiUipt  v.  L.  A  S.  W, 
Railway  Co,,  5  Q.  B.  D.  78.  A).  It  is  the  custom,  though  not 
altogether  invariable,  that  the  Oonrt  will  not  grant  a  new  trial 
on  the  ground  that  the  verdict  isaffainet  the  weight  of  evidence, 
where  the  damages  do  not  exceed  £20,  except  under  peculiar 
circumstances,  such  as  trial  of  a  right,  or  where  a  person's 
character  might  be  injured  {Joi/ce  v.  Metrop,  B,  of  Worki,  44 
L.  T.  813). 

Where  a  new  trial  is  moved  for  on  the  ground  of  misdirection, 
the  onus  of  showing  that  the  misdirection  did  not  cause  a  mis- 
carriage of  justice  lies  upon  the  party  showing  cause  {Anthony  v. 
ffaUtead,  87  L.  T.  433).  In  JlaU  v.  Jupe,  49  L.  J.  721,  Grove, 
J.,  thought  that  the  misdirection  mentioned  in  this  Rule  could 
not  include  a  case  where  the  Jnd^e  directed  a  verdict  of  nonsuit 
As  to  the  extent  to  which  it  is  the  duty  of  the  Judge  to  direct 
the  jury  i^n  points  of  law  see  some  obeervations  of  Lord  Black- 
bum  in  The  Prudential  Assur,  Co.  v.  Edmondt,  2  App.  Gas. 
507  :  '*  I  take  it  that  when  there  is  a  case  tried  before  a  Judge 
sitting  vrith  a  jury  and  there  arises  any  question  of  law  mixed 
up  with  the  facts,  the  duty  of  the  Judge  is  to  give  a  direction 
upon  the  law  to  the  jury  so  far  as  is  necessary  to  make  them 
understand  the  law  as  bearing  upon  the  facts  before  him." 

In  ShapcoU  v.  ChappeU,  12  Q.  R  D.  58,  the  Gourt  refused  to 
gruit  a  new  trial  on  the  ground  that  no  substantial  miscarriage 
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had  been  oocaBioned  by  the  improper  rejection  of  the  e?idenoe 
tendered,  but  the  ratio  decidendi  has  been  more  than  questioned 
by  the  G.  A.  in  Mathev»  v.  Ovey,  13  Q.  B.  D.  403.  A.  This 
point  seema  now  to  be  settled  by  Order  LIX.  7. 

Upon  a  motion  for  a  new  trial,  the  Court  may,  if  satisfied  that 
it  has  the  necessary  ma^rials  before  it,  give  judgment  accordingly 
under  Order  XL.  10.  And  this  applies  to  interpleader  proceed- 
ings {WiUianu  v.  Mercier,  9  Q.  B.  D.  337.  A). 

7.  A  new  trial  may  be  ordered  on  any  question, 
whatever  be  the  grounds  for  &  new  trial,  without  inter- 
fering with  the  finding  or  decision  upon  any  other 
question. 

The  Judge  may  accept  the  verdict  of  the  jury  upon  those 
issues  on  which  they  are  agreed,  and  discharge  them  upon  the 
others,  leaving  the  parties  to  have  a  new  trial  if  they  think  fit 
on  those  undecided  {Mcirsk  v.  IsaacSf  45  L.  J.  505). 

8.  A  new  trial  shall  not  be  granted  by  reason  of  the 
ruling  of  any  Judge  that  the  stamp  upon  any  docu- 
ment is  sufficient,  or  that  the  document  does  not 
require  a  stamp. 
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This  Order  is  substantially  the  same  as  the  previous  one,  with 
the  exception  that  Order  XL.  11  (motion  for  judgment  on  admis- 
iriions)  wUl  in  future  be  known  as  Order  XXXII.  6. 

XL  V  1.  Except  where  by  the  Acts  or  by  these  Rules  it 

jiititrmom.    i^  provided  that  judgment  may  be  obtained  in  any 
tfOiied,        other  manner,  the  judgment  of  the  Court  shall   be 
obtained  by  motion  for  judgment. 

Notice  of  motion  for  judgment  in  default  of  pleading  should  not 
be  served  on  infants.  Where  several  defendants  to  an  action,  one 
of  whom  was  an  infant,  failed  to  put  in  any  statements  of  defence, 
the  Court  ordered  that  the  action  should  be  set  down  on  notice 
for  trial  as  against  the  infant  defendant,  and  on  notice  of  motion 
for  judgment  on  the  statement  of  claim  as  against  the  adult 
defendants  {The  National  Prov.  Bank  v.  Evaiit,  61 L.  J.  Oh.  97). 
In  simple  cases  judgment  may  be  obtained  under  this  Rule 
Against  an  infant  whose  guardian  ad  litem  does  not  consider  it 
necessary  to  put  in  any  defence,  the  facts  being  fully  verified 
by  affidavit  (per  Chitty,  J.,  in  Re  Fitzwater,  52  L.  J.  Ch.  83, 
\^'here  EUia  v.  Rablnns,  50  L.  J.  Gh.  512,  was  considered  and 
explained. 

An  action  for  the  rectification  of  a  deed  cannot  be  set  do'wn 
EkB  a  short  cause  [OenneU  v.  ClenneU,  W.  N.  1884,  14). 


2.  Where  at  the  trial  the  Judge  or  Referee  abstains 
from  directing  any  judgment  to  be  entered,  the  plain- 
tiff may  set  down  a  motion  for  judgment.     If  he  does 
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not  set  down  such  a  motion  and  give  notice  thereof  to 
the  other  parties  within  ten  days  after  the  trial,  any 
defendant  may  set  down  a  motion  for  judgment,  and 
give  notice  thereof  to  the  other  parties. 

In  Davenport  v.  TTord,  47  L.  T.  848,  it  was  held  that  the 
Judge  could  not  be  said  to  have  *'  abstained  from  giving  judg- 
ment *'  unless  he  had  specifically  been  asked  to  do  so. 

3.  Where,  at  or  after  a  trial  with  a  jury,  the  Judge  p.^^- 
has  directed  that  any  judgment  be  entered,  any  party  wrongiv* 
may  apply  to  set  aside  such  judgment  and  enter  any  entowl 
other  judgment,  on  the  ground   that   the  judgment 
directed  to  be  entered  is  wrong  by  reason  that  the 
finding  of  the  jury  upon  the  questions  submitted  to 

them  has  not  been  properly  entered. 

On  a  motion  for  a  new  trial  by  force  of  Rule  10,  post,  the 
Divisional  Court  has  power,  when  the  materials  are  before  it, 
to  enter  another  judgment  on  the  ground  that  upon  the  findings 
the  judgment  entered  is  wrong  ( Hamilton  v.  Johnton,  5  Q.  B.  D. 
268.  A ;  Jones  v.  Hough,  5  Ex.  D.  115.  A).  A  Judge  is  not  at 
liberty  to  disregard  the  finding  of  a  jury,  which  is  relevant  to 
the  matter  in  dispute,  and  enter  judgment  in  opposition  to  it 
{PerUnt  v.  IkmgerfieUL  W.  N.  1879,  172.  A). 

4.  Where,  at  or  after  a  trial  by  a  Judge,  either  with  ^^  *• 
or  without  a  jury,  the  Judge  has  directed  that  any  ^ng  on 
judgment  be  entered,  any  party  may  apply  to  set  aside  findings, 
such  judgment  and  to  enter  any  other  judgment,  upon 

the  ground  that,  upon  the  finding  as  entered,  the  judg- 
ment so  directed  is  wrong. 

6.  An  application  under  Bules   3  and  4  of  this     xl.a. 
Order  shall  be  to  the  Court  of  Appeal,  unless,  where  ^KJi'S^e.' 
there  has  been  a  trial  with  a  jury,  there  is  also  a 
motion  for  a  new  trial,  in  which  case  it  shall  be  to 
the  Divisional  Court  by  which  such  motion  shall  be 
heard. 

Where  a  Judge  has  directed  judgment  to  be  entered  on  an 
interpleader  issue,  an  appeal  lies  to  the  Court  of  Appeal  under 
this  fcile  {WiU  v.  Parker,  36  W.  R.  618.  A). 

6.  Where  at  a  trial  by  a  Referee  he  has  directed     xl.  6. 
that  any  judgment  be  entered,  any  party  may  move  J"^jJ2enje. 
to  set  aside  such  judgment,  and  to  enter  any  other  ^      *" 
judgment,  on  the  ground  that  upon  the  finding  as 
entwed  the  judgment  so  directed  is  wrong  :  Provided 

that  in  the  Queen's  Bench  Division  such  motion  shall 
be  made  to  a  Divisional  Court 

7.  Where  issues  have  been  ordered  to  be  tried,  or     xl.  r. 
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d^r^'ined*  ^^^^^  ®^  questions  of  fact  to  be  determined  in  any 
*  manner,  the  plaintiff  may  set  down  a  motion  for  judg- 
ment as  soon  as  such  issues  or  questions  have  been 
determined.  If  he  does  not  set  down  such  a  motion, 
and  give  notice  thereof  to  the  other  parties  within  ten 
days  after  his  right  so  to  do  has  arisen,  then  after  the 
expiration  of  such  ten  days  any  defendant  may  set 
down  a  motion  for  judgment,  and  give  notice  thereof 
to  the  other  parties. 

XL,  8.  8.  Where  issues  have  been  ordered  to  be  tried,  or 

^^eoni^  idsues  or  questions  of  fact  to  be  determined  in  any 
det6rmined.  manner,  and  some  only  of  such  issues  or  questions  of 
fact  have  been  tried  or  determined,  any  party  who 
considers  that  the  result  of  such  trial  or  determination 
renders  the  trial  or  determination  of  the  otheis  of 
them  unnecessary,  or  renders  it  desirable  that  the  trial 
or  determination  thereof  should  be  postponed,  may 
apply  to  the  Court  or  a  Judge  for  leave  to  set  down  a 
motion  for  judgment,  without  waiting  for  such  trial  or 
determination.  And  the  Court  or  Judge  may,  if  satis- 
fied of  the  expediency  thereof,  give  such  leave,  upon 
such  terms,  if  any,  as  shall  appear  just,  and  may  give 
any  directions  which  may  appear  desirable  as  to  post- 
poning the  trial  of  the  other  issues  of  fact 

9.  No  motion  for  judgment  shall,  except  by  leave 
of  the  Court  or  a  Judge,  be  set  down  after  the  ex- 
piration of  one  year  from  the  time  when  the  party 
seeking  to  set  down  the  same  first  became  entitled  so 
to  da 

10.  Upon  a  motion  for  judgment,  or  upon  an  ap-. 
plication  for  a  new  trial,  the  Court  may  draw  all 
inferences  of  fact  not  inconsistent  with  the  finding  of 
the  jury,  and  if  satisfied  that  it  has  before  it  all  the 
materials  necessary  for  finally  determining  the  ques- 
tions in  dispute,  or  any  of  them,  or  for  awarding  any 
relief  sought,  give  judgment  accordingly,  or  may,  if 
it  shall  be  of  opinion  that  it  has  not  sufficient  materials 
before  it  to  enable  it  to  give  judgment,  direct  the 
motion  to  stand  over  for  further  consideration,  and 
direct  such  issues  or  questions  to  be  tried  or  deter- 
mined, and  such  accounts  and  inquiries  to  be  taken 
and  made,  as  it  may  think  fit 

This  Role  applies  to  interpleader  proceedings  as  well  as  to 
ordinary  actions  {WiUiamt  v.  Mercier,  9  Q.  B.  D.  W.  A). 


XL.  9. 
Limitation 
of  time  for 
moTiug. 


X-LIO. 
Powers  of 
the  Court. 
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ORDER  XLL 

Entry  op  Judgmbnt. 

A  provision  has  been  made  in  Rule  3  for  ante-dating  or  post- 
dating judgments  by  order.     Rules  5,  8,  9,  and  10  are  new. 

1.  Every  judgment  shall  be  entered  by  the  proper     xu.  i. 
officer  in  the  book  to  be  kept  for  the  pupposa     The  S*^^. 
party  entering  the  judgment  shall  deliver  to  the  officer 

a  copy  of  the  whole  of  the  pleadings  in  the  cause, 
other  t^ian  any  petition  or  summons ;  such  copy  shall 
be  in  print,  except  such  parts  (if  any)  thereof  as  are 
by  these  Rules  permitted  to  be  written  :  Provided 
that  no  copy  need  be  delivered  of  any  document  a 
copy  of  which  has  been  delivered  on  entering  any 
previous  judgment  in  such  cause.  The  Forms  in 
App^idix  F  shall  be  used,  with  such  variations  as 
circumstances  may  require. 

On  an  indictment  for  perjury  the  existence  of  the  action  is 
sufficiently  proved  by  the  production  by  the  officer  of  the  Court 
ci  the  copy  writ  filed  and  copy  pleadings  (R^,  v.  SccU,  2 
Q.  B.  D.  415). 

2.  All  judgments  in  the  Queen's  Bench  Division  xli.  la. 
shall,  if  entered  in  London,  be  entered  in  the  Central  ^^  ^  ^'  ^' 
Office. 

3.  Where  any  judgment  is  pronounced  by  the  Court     xll  2. 
or  a  Judge  in  Court,  the  entry  of  the  judgment  shall  ^ti^^' 
be  dated  as  of  the  day  on  which  such  judgment  is  pro-  Judgment 
noimced,  unless  the  Court  or  Judge  shall  otherwise  ^  ^^^' 
order,  and  the  judgment  shall  take  effect  from  that 

date :  Provide  that  by  special  leave  of  the  Court  or  a 
Judge  a  judgment  may  be  ante-dated  or  post-dated. 

4.  In  all  cases  not  within  the  last  preceding  Eule,     xll  8. 
the  entry  of  judgment  shall  be  dated  as  of  the  day  on      '^^  *^*'' 
which  the  requisite  documents  are  left  with  the  proper 

officer  for  the  purpose  of  such  entry,  and  the  judgment 
shall  take  effect  from  that  data 

5.  Every  judgment  or  order  made  in  any  cause  or  ^^j^- 
matter  requiring  any  person  to   do   an  act   thereby  Mandatory' 
ordered  shall  state  the  time,  or  the  time  after  service  3"<i«^«at- 
of  the  judgment  or  order,  within  which  the  act  is  to  be 

done,  and  upon  the  copy  of  the  judgment  or  order 
which  shall  be  served  upon  the  person  required  to 
obey  the  same  there  shall  be  indorsed  a  memorandum 
in  the  words  or  to  the  effect  following,  viz. : — 
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"  If  you,  the  within  named  A.  B,,  neglect  to  obey 
this  judgment  [or  order]  by  the  time  therein  limited, 
you  will  be  liable  to  process  of  execution  for  the  pur- 
pose of  compelling  you  to  obey  the  same  judgment  [or 
order]." 

The  indorsement  here  mentioned  most  be  made  whether  the 
document  be  served  on  the  party  or  his  solicitor  {ffampden  v. 
WaUii,  26  Ch.  D.  74d.  A). 

Where  there  are  two  orders,  and  the  second  order  does  not 
require  the  defendant  to  do  any  act,  but  only  extends  the  time 
for  doing  the  act  mentioned  in  the  first  order,  it  is  sufficient  to 
indorse  the  first  order  only  (Trekeme  y.  DaUt  27  Ch.  D.  66.  A). 

XLI.  4.  6.  Where  under  the  Acts  or  these  Rules,  or  other- 
Sl^Jj}^*^""  wise,  it  is  provided  that  any  judgment  may  be  entered 
upon  the  filing  of  any  aflfidavit  or  production  of  any 
document,  the  officer  shall  examine  the  affidavit  or 
document  produced,  and  if  the  same  be  regular  and 
contain  all  that  is  by  law  required,  he  shall  enter 
judgment  accordingly. 

xi/.  6.  7.  Where  by  the  Acts  or  these  Rules,  or  other- 
SSfloate.  '^^^^9  any  judgment  may  be  entered  pursuant  to  any 
order  or  certificate,  or  return  to  any  writ,  the  pro- 
duction of  such  order  or  certificate  sealed  with  the 
seal  of  the  Court,  or  of  such  return,  shall  be  a 
sufficient  authority  to  the  officer  to  enter  judgment 
accordingly. 

Reference  to      8.  Where  reference  is  made  to  a  Master  to  ascer- 
a  Master.      ^^^  ^^^  amount  for  which  final  judgment  is  to  be 
entered,  the  Master's  certificate  shall  be  filed  in  the 
Central  Office  when  judgment  is  entered. 

Consent  by       9.  In  any  cause  or  matter  where  the  defendant  has 
^       '*      appeared  by  solicitor,  no  order  for  entering  judgment 
shall  be  made  by  consent  unless  the  consent  of  the 
defendant  is  given  by  his  solicitor  or  agent 

Coneent  by  10.  Where  the  defendant  has  not  appeared,  or  has 
pewon^**"  appeared  in  person,  no  such  order  shall  be  made  unless 
the  defendant  attends  before  a  Judge  and  gives  his 
consent  in  person,  or  unless  his  written  consent  is 
attested  by  a  solicitor  acting  on  his  behalf,  except  in 
cases  where  the  defendant  is  a  barrister,  conveyancer, 
special  pleader,  or  solicitor. 
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ORDER  XLIL 

Execution. 

Roles  1,  2, 19,  2fi,  SO  and  81  are  new.  Role  23  is  partially 
the  same  as  the  previous  19,  but  has  been  much  extended.  Of 
the  laiit  three  Rules  (Part  2)  the  first  is  taken  from  the  former 
Order  XLY.  1,  the  two  remaining  are  new.  With  these  excep- 
tions the  Order  remains  almost  unchanged. 

1.  Where  any  person  is  by  any  judgment  or  order      c.  o. 
directed  to  pay  any  money,  or  to  deliver  up  or  transfer  sot^o©  of' 
any  property  real  or  personal  to  another,  it  shall  not  o»der. 
be  necessary  to  make  any  demand  thereof,  but  the 
person  so  directed  shall  be  bound  to  obey  such  judg- 
ment or  order  upon  being  duly  served  with  the  same 
without  demand. 

•  2.  Where  any  person  who  has  obtained  any  judg-      a  o. 
ment  or  order  upon  condition  does  not  perform  or  cJStio^ai 
comply  with  such  condition,  he  shall  be  considered  to  Judgme&i. 
have  waived  or  abandoned  such  judgment  or  order  so 
far  as  the  same  is  beneficial  to  himself,  and  any  other 
person  interested  in  the  matter  may  on  breach  or  non- 
performance of  the  condition  take  either  such  proceed- 
ings, as   the  judgment  or  order  may  in   such  case 
warrant,  or  such  proceedings  as  might  have  been  taken 
if  no  such  judgment  or  order  had  been  made,  unless 
the  Court  or  a  Judge  shall  otherwise  direct. 

3,  A  judgment  for  the  recovery  by  or  payment  to    xui.  i. 
any  person  of  money  may  be  enforced  by  any  of  the  Jjbt™^' 
modes  by  which  a  judgment  or  decree  for  the  payment 
of  money  of  any  Court  whose  jurisdiction  is  transferred 
by  the  Principal  Act  might  have  been  enforced  at  the 
time  of  the  passing  thereof. 

As  to  enforcing  judgments  of  a  foreign  Court  see  JtouMHUm  ▼. 
RoutUlon,  14  Ch.  D.  851 ;  CUy  of  Mecca,  6  F.  D.  106.  A ; 
Order  V.  16. 

The  appointment  of  a  receiver  is  the  equivalent  in  Equity  of 
the  acttud  delivery  of  the  land  under  an  elegit  {Anglo- Italian 
Bank  ▼.  Daviet,  9  Ch.  D.  285.  A  ;  Oliver  v.  Lowther,  42  L.  T. 
47 ;  JBxparU  Evant,  Re  Watkins,  13  Ch.  D.  252.  A ;  Watkead 
V.  Riley,  25  Ch.  D.  413). 

A  person  who  is  prejudiced  by  the  appointment  of  a  receiver, 
appointed  in  an  action  by  way  of  equitable  execution,  ought  to 
make  Ms  application  for  such  relief  as  he  is  entitled  to  in  the 
action  in  which  the  receiver  was  appointed  {Searle  v.  Choat,  25 
Ch.  D.  723.  A). 

Where  the  solicitor  hands  .the  writ  to  the  sheriff,  but  does  not 
instruct  him  to  employ  any  particular  officer,  he  is  not  liable,  at 
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xui.  a. 

For  pay- 


For  otbflF 


the  Bait  of  that  officer,  for  fees  and  posBession  money  {Roylcv. 
Butby,  6  Q.  B.  D.  171.  A). 

4.  A  judgment  for  the  payment  of  money  into 
Court  may  be  enforced  by  writ  of  sequestration,  or  in 
cases  in  which  attachment  is  authorised  by  law,  by 
attachment. 

As  to  issue  of  a  writ  of  sequestration  see  Order  XLIII.  1. 

In  Ex  parte  Nelton,  Re  Hoare  (14  Ch.  D.  41.  A),  their  Lord- 
ebips  expressed  great  doubt  whether  a  sequestration  could  be 
properly  issued  to  enforce  a  simple  judgment  for  a  d^bt.  The 
mere  issuing  of  a  writ  of  sequestration  against  a  defendant 
without  talnng  any  further  steps  to  make  it  e€Fectual  is  not 
sufficient  to  make  the  plainti€f  a  secured  creditor. 

^1/1  3.  6,  A  judgment  for  the  recovery  or  for  the  delivery 
raraTo?y  ui  of  the  possession  of  land  may  be  enforced  by  writ  of 
Uud,  possession. 

A  foreclosure  order  absolute  is  not  a  judgment  for  the  recovery 
of  the  possession  of  land  within  this  Rule  and  cannot  be  enforced 
by  writ  of  possession  ( Wood  v.  WheaUr,  22  Ch.  D.  281). 

6.  A  judgment  for  the  recovery  of  any  property 
other  than  land  or  money  may  be  enforced : 

(a.)  By  writ  for  delivery  of  the  property ; 
(h,)  By  writ  of  attachment ; 
(c)  By  writ  of  sequestration. 

xLii  6         ^'  ^  judgment  requiring  any  person  to  do  any  act 
Attiiciimi:iit  other  than  the  payment  of  money,  or  to  abstain  from 
tflm^'        doing  anything,  may  be  enforced  by  writ  of  attach- 
ment, or  by  committal. 

An  order  for  commitment  will  not  be  made  upon  a  notice  of 
motion  for  an  attachment  {BuUi  ▼.  Bridye,  29  W.  R.  1.17). 

As  to  the  costs  of  motions  to  commit  see  Plating  Co.  v. 
Farquharson,  17  Ch.  D.  66.  A. 

Where  service  of  the  order  is  ineffectual,  the  order  to  attach 
must  be  discharged  as  irregular  {Re  Holt,  11  Ch.  D.  168). 

For  committal  for  breach  of  an  injunction  see  p.  15  ante, 

8.  In  these  Rules  the  term  "  writ  of  execution " 
shall  include  writs  of  fieri  faciaSj  capias,  elegit,  seques- 
tration, and  attachment,  and  all  subsequent  writs  that 
may  issue  for  giving  effect  thereto.  And  the  term 
"  issuing  execution  against  any  party  "  shall  mean  the 
issuing  of  any  such  process  against  his  person  or 
property  as  under  the  preceding  Kules  of  this  Order 
shall  be  applicable  to  the  case. 

XUI.  7.        9.  Where  a  judgment  or  order  is  to  the  effect  that 

JStftUfl^r.'^   any  party  is  entitled  to  any  relief  subject  to  or  upon 

the  fulfilment  of  any  condition  or  contingency,  the 
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party  so  entitled  may,  upon  the  fulfilment  of  the 
condition  or  contingency,  and  demand  made  upon  the 
party  against  whom  he  is  entitled  to  relief,  apply  to  the 
Court  or  a  Judge  for  leave  to  issue  execution  against 
such  party,  -^d  the  Court  or  Judge  may,  if  satisfied 
that  Uie  nght  to  relief  has  arisen  according  to  the  terms 
of  the  judgment  or  order,  order  that  execution  issue 
accordingly,  or  may  direct  that  any  issue  or  question 
necessary  for  the  determination  of  the  rights  of  the 
parties  he  tried  in  any  of  the  ways  in  which  questions 
arising  in  an  action  may  be  tried. 

10.  Where  a  judgment  or  order  is  against  a  firm,     xlii.  s. 
execution  may  issue  :  Partncra. 

(ck)  Against  any  property  of  the  partnership ; 

(&.)  A^inst  any  person  who  has  appeared  in  his 
own  name  under  Order  XIL  Bule  15,  or 
who  has  admitted  on  the  pleadings  that 
he  is,  or  who  has  been  adjudged  to  be,  a 
partner. 

(c)  Against  any  person  who  has  been  served,  as  a 
partner,  with  the  writ  of  summons,  and  has 
failed  to  appear. 

If  the  party  who  has  obtained  judgment  or  an  order 
claims  to  be  entitled  to  issue  execution  against  any 
other  person  as  being  a  member  of  the  firm,  he  may 
apply  to  the  Court  or  a  Judge  for  leave  so  to  do ;  and 
the  Court  or  Judge  may  give  such  leave  if  the 
liability  be  not  disputed ;  or  if  such  liability  be  dis- 
puted, may  order  that  the  liability  of  such  person 
be  tried  and  determined  in  any  manner  in  which  any 
issue  or  question  in  an  action  may  be  tried  and  deter- 
mined. 

WlMiro  judgment  htm  been  reoovered 'against  a  partnerriiip 
firm  in  the  name  of  the  finn,  the  plainti€F  may  bring  an  action 
on  the  judgment  against  the  in<Hyidual  members,  and  is  not 
confined  to  the  remedy  given  by  this  Rnle  {Clark  v.  CuUejif  9 
Q.  B.  D.  S55). 

Where  the  partnership  has  been  dissolved  before  the  issue  of 
the  writ,  leave  to  issue  execution  should  not  be  given  until  the 
question  of  liability  has  been  determined  (per  Selbome,  L.G., 
in  £z  parU  Yeung,  lU  Yowng,  19  Oh.  D.  124.  A) . 

Judgment  cannot  be  signed  against  a  person  alleged  to  be  a 
partner  in  default  of  appearance  (/'x^^^^'o^  ^*  Litchfidd,  8  Q.  B.  D. 
474.  A). 

11.  No  writ  of  execution  shall  be  issued  without    xx/r.». 
the  production  to  the  officer  by  whom  the  same  should  ^it^^ 
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be  issued  of  the  judgment  or  order  upon  which  the 
writ  of  execution  is  to  issue,  or  an  oflGice  copy  thereof, 
showing  the  date  of  entry.  And  the  officer  shall  be 
satisfied  that  the  proper  time  has  elapsed  to  entitle 
the  creditor  to  execution, 

12.  No  writ  of  execution  shall  be  issued  without 
the  party  issuing  it,  or  his  solicitor,  filing  a  preecipe 
for  that  purpose.  The  praecipe  shall  contain  the  title 
of  the  action,  the  reference  to  the  record,  the  date  of 
the  judgment,  and  of  the  order,  if  any,  directing  the 
execution  to  be  issued,  the  names  of  the  parties  against 
whom,  or  of  the  firm  against  whose  goods,  the  execu- 
tion is  to  be  issued ;  and  shall  be  signed  by  or  on 
behalf  of  the  solicitor  of  the  party  issuing  it,  or  by  the 
party  issuing  it,  if  he  do  so  in  person.  The  Forms  in 
Appendix  G  shall  be  used,  with  such  variations  as 
circumstances  may  require. 

It  is  the  duty  of  the  solicitor  to  indorse  the  writ  of  fi.  fa, 
properl)',  but  it  is  no  part  of  his  duty  to  interfere  with  the  perfor- 
mance oif  the  duty  of  the  sheriff.  It  is  the  sheriff's  duty  to  seize 
the  goods  of  the  debtor,  and  if  the  solicitor  interfere  and  instruct 
the  sheriff  to  seize  the  goods  of  the  wrong  person,  he  wiU  be 
personaUy  responsible  (Smith  v.  Kealf  9  Q.  B.  D.  840.  A). 

13.  Every  writ  of  execution  shall  be  indorsed  with 
the  name  and  place  of  abode  or  office  of  business  of 
the  solicitor  actually  suing  out  the  same,  and  when  the 
solicitor  actually  suing  out  the  writ  shall  sue  out  the 
same  as  agent  for  another  solicitor,  the  name  and  place 
of  abode  of  such  other  solicitor  shall  also  be  indorsed 
upon  the  writ ;  and  in  case  no  solicitor  shall  be  em- 
ployed to  issue  the  writ,  then  it  shall  be  indorsed  with 
a  memorandum  expressing  that  the  same  has  been 
sued  out  by  the  plaintiff  or  defendant  in  person,  as 
the  case  may  be,  mentioning  the  city,  town,  or  parish, 
and  also  the  name  of  the  hamlet,  street,  and  number 
of  the  house  of  such  plaintififs  or  defendant's  residence, 
if  any  such  there  be. 

14.  Every  wnt  of  execution  shall  bear  date  of  the 
day  on  which  it  is  issued.  The  Forms  in  Appendix 
H  shall  be  used,  with  such  variations  as  circumstances 
may  require. 

16.  In  every  case  of  execution  the  party  entitled  to 
execution  may  levy  the  poundage,  fees,  and  expenses 
of  execution,  over  and  above  the  sum  recovered. 

16.  Every  writ  of  execution  for  the  recovery  of 
money  shall  be  indorsed  with  a  direction  to  the  sheriff^ 
or  other  officer  or  person  to  whom  the  writ  is  directed. 
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to  levy  ihe  money  leally  due  and  payable  and  sought  ^^J^Jeat. 
to  be  recovered  under  the  judgment  or  order,  stating 
the  amount,  and  also  to  levy  interest  thereon,  if  sought 
to  be  recovered,  at  the  rate  of  £4  per  cent,  per  annum 
from  the  time  when  the  judgment  or  order  was  en- 
tered or  made,  provided  that  in  cases  where  there  is 
an  agreement  between  the  parties  that  more  than  £4 
per  cent,  interest  shall  be  Secured  by  the  judgment  or 
order,  then  the  indorsement  may  be  accordingly  to 
levy  the  amount  of  interest  so  agreed. 

As  to  interest  in  the  Admiralty  Division  in  a  salvage  case  see 
Be  Janes  Bro9,,'i6  L.  J.  Ad.  75. 

17.  Every  person  to  whom  any  sum  of  money  or   xljj.  i5. 
any  costs  shall  be  payable  under  a  judgment  or  order  ^^^^l* 
shall,  so  soon  as  the  money  or  costs  shall  be  payable, 
be  entitled  to  sue  out  one  or  more  writ  or  writs  of  fieri 
facias  or  one  or  more  writ  or  writs  of  elegit  to  enforce 
payment  thereof,  subject  nevertheless  as  follows : 
(a.)  If  the   judgment    or    order    is    for    payment 
within  a  period  therein  mentioned,  no  such 
writ  as  aforesaid  shall  be  issued  until  after 
the  expiration  of  such  period ; 
(&.)  The  Court  or  a  Judge  may,  at  or  after  the  time 
of  giving  judgment  or  ipaking  an  order,  stay 
execution  until  such  time  as  they  or  he  shall 
think  fit. 

The  recovery  of  costs,  payable  under  an  order,  will  not  be 
stayed  by  the  Court  of  Appeal,  pending  an  appeal  to  the  House 
of  Lords,  if  the  solicitors,  to  whom  they  are  payable,  give  their 
personal  undertaking  to  refund,  in  case  of  the  oraer  being 
reversed  {Qrant  v.  Banque  Franco-Egyptienne,  3  0.  P.  D.  202.  A ; 
Morgan  v.  Elfard,  4  Ch.  D.  868.  A  ;  The  Khedive,  5  P.  D.  1.  A). 
The  Court  of  Appeal  is  the  proper  Court  to  which  to  apply  to 
suspend  any  order  which  that  Court  has  made ;  consequently 
the  application  should  be  to  it,  to  stay  proceedings  under  its 
own  Older,  pending  an  appeal  to  the  House  of  Lor(&  (Ibid.). 

The  appointment  of  a  receiver  is  the  equivalent  in  equity  to 
the  actual  delivery  of  the  land  under  an  elegit  {Anq,-Itali4in 
Bank  v.  Davies,  Rule  8  ante,  and  authorities  there  cited).  A 
judgment  creditor  who  has  sued  out  an  elegit  against  a  judgment 
debtor,  whose  only  property  is  an  equity  of  redemption,  may 
^ply  to  a  Judge  at  Chambers  for  the  appointment  of  the  receiver 
{^mith  V.  Cawell,  6  Q.  K  D.  75.  A). 

By  the  Bankruptcy  Act,  1888,  s.  146,  the  sheriff  shall  not 
under  a  writ  of  elegit  deliver  the  goods  of  a  debtor,  nor  shall  a 
writ  of  elegit  extend  to  goods.  This  section  was  framed  to 
obviate  the  effect  of  Ex^parU  AbboU,  Be  QouHay,  15  Ch.  D.  447. 
A ;  Ex  parte  SuJger,  17  Ch.  D.  889.  A. 

As  to  the  time  for  taking  out  a  summons  for  an  order  to  tax 
the  costs  of  proceedings  under  an  degit,  and  to  include  them  in 
the  security,  see  Mahwn,  v.  Milee,  80  W.  R  128. 
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In  Re  A  SolicUor,  W.  N.  1884,  217,  on  the  petition  of  a  clknt, 
the  common  order  was  made  for  the  deliyery  and  taxation  of 
bis  former  solicitor's  bill  of  costs.  The  order  directed  that  the 
client  should  within  21  days  after  service  of  the  order  and  of 
the  certificate  pay  the  amount.  Quoere  whether  such  serrioe 
should  be  personal 

xLTi.  16ft.  18.  Upon  any  judgment  or  order  for  the  recovery  or 
on  judg?'*  payment  of  a  sum  of  money-  and  costs  there  may  be,  at 
meat.  the  election  of  the  party  entitled  thereto,  either  one 

writ  or  separate  writs  of  execution  for  the  recovery  of 
the  sum,  and  for  the  recovery  of  the  costs,  but  a  second 
writ  shall  only  be  for  costs,  and  shall  be  issued  not  less 
than  eight  days  after  the  first  writ. 

Not  for  19.  A   party  who  has   obtained  judgment  or  an 

rwo^eiy  of  Order,  not  being  a  judgment  for  payment  of  money  or 

land.  costs,  or  for  the  recovery  of  land,  may  issue  execution 

in  fourteen  days,  unless  the  Court  or  a  Judge  shall 

order  execution  to  issue  at  an  earlier  or  later  date  with 

or  without  terms.] 

XLIL  19.  20.  A  writ  of  execution  if  unexecuted  shall  remain 
and*renewai  ^^  force  for  One  year  only  from  its  issue,  unless 
of  writ.  renewed  in  the  manner  hereinafter  provided;  but 
such  writ  may,  at  any  time  before  its  expiration,  by 
leave  of  the  Court  or  a  Judge,  be  renewed  by  the 
party  issuing  it  for  one  year  from  the  date  of  such 
renewal,  and  so  on  from  time  to  time  during  the  con- 
tinuance of  the  renewed  writ,  either  by  being  marked 
with  a  seal  of  the  Court  bearing,  the  date  of  the  day, 
month,  and  year  of  such  renewal,  or  by  such  party 
giving  a  written  notice  of  renewal  to  the  sheriff^  signed 
by  the  party  or  his  solicitor,  and  bearing  the  like  seal 
of  the  Court ;  and  a  writ  of  execution  so  renewed  shaU 
have  effect,  and  be  entitled  to  priority,  according  to 
the  time  of  the  original  delivery  thereof. 

xni  17.        21,  The  production  of  a  writ  of  execution,  or  of 

E^<^®Jo®of  the  notice   renewing    the    same,    purporting    to    be 

marked  with  such  seal  as  in  the  last  preceding  Rule 

mentioned,  showing  the  same  to  have  been  renewed^ 

.  sliall   be    sufficient    evidence  of  its  having  been  so 

renewed. 

xui.  18.        22.  As  between  the  original  parties  to  a  judgment 
Judgment    or  order,  execution  may  issue  at  any  time  within  six 
years.  ^       years  from  the  recovery  of  the  judgment  or  the  date  of 
the  order. 
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23.  In  the  following  cases,  viz. :  Leave  to 

(a.)  Where  six  years  have  elapsed  since  the  judg-  ^"*- 
ment  or  date  of  the  order,  or  any  change  has 
taken  place  by  death  or  otherwise  in  the 
parties  entitled  or  liable  to  execution ; 

In  Davis  v.  Andrei)*,  W.  N.  1884,  94,  Field,  J.,  held,  that  an 
action  did  survive  to  one  of  two  partners  in  whose  favour  judg- 
ment had  been  given,  so  that  he  could  issue  execution  although 
the  oUier  partner  was  dead. 

(6.)  Where  a  husband  is  entitled  or  liable  to  execu- 
tion upon  a  judgment  or  order  for  or  against 
a  wife ; 
(c.)  Where  a  party  is  entitled  to  execution  upon  a 

judgment  of  assets  infuturo; 
(d.)  Wbere  a  party  is  entitled  to  execution  against 
any   of  the   shareholders   of  a    joint-stock 
company  upon  a  judgment  recorded  against 
such  company,  or  against  a  public  officer  or 
other  person  representing  such  compauy ; 
the  party  alleging  himself  to  be  entitled  to  execution 
may  apply  to  the  Court  or  a  Judge  for  leave  to  issue 
execution  accordingly.      And   such   Court   or  Judge 
may,  if  satisfied  that  the  party  so  applying  is  entitled 
to  issue  execution,  make  an  order  to  that  effect,  or 
may  order  that  any  issue  or  question  necessary  to 
determine  the  rights  of  the  parties  shall  be  tried  in  any    • 
of  the  ways  in  which  any  question  in  an  action  may  be 
tried.     And  in  either  case  such  Court  or  Judge  may 
impose  such  terms  as  to  costs  or  otherwise  as  shall  be 
just 

An  executor  may  obtain  leave  to  issue  execution  on  an  ex 
parte  application  {Mercer  v.  Laterencet  26  W.  R.  506).  It  is 
necessary  for  him  to  obtain  such  leave  before  he  can  serve  a  good 
bankruptcy  notice,  founded  upon  a  final  judgment  obtained  by 
hit  testator  (WoodaU  v.  Woodall,  53  L.  J.  Ch.  966.  A). 

24.  Every  order  of  the  Court  or  a  Judge  in  any  jrx//.  20. 
cause  or  matter,  may  be  enforced  against  all  persons  ^J^^* 
bound  thereby  in  the  same  manner  as  a  judgment  to  judgment, 
the  same  effect 

As  to  enforcement  of  an  order  of  the  Jud.  Committee  of  the 
Privy  Ck>uncil  see  Pitts  r.  La  Fontaine,  6  App.  Gas.  482.  A. 

25.  An   order  of  commitment  under  the  Debtors  Debtors  Act 
Act^  1869,  shall  bear  date  on  the  day  on  which  such  ^^^^ 
order  was  made,  and  shall  continue  in  force  for  one 

year  from  such  date  and  no  longer;  but  it  may  be 
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renewed  in  the  manner  provided  for  writs  of  execution 
by  Rule  20  of  this  Order. 

26.  Any  person  not  being  a  party  to  a  cause  or 
matter,  who  obtains  any  order  or  in  whose  favour  any 
order  is  made,  shall  be  entitled  to  enforce  obedience 
to  such  order  by  the  same  process  as  if  he  were  a 
party  to  such  cause  or  matter;  and  any  person  not 
being  a  party  to  a  cause  or  matter,  against  whom 
obedience  to  any  judgment  or  order  may  be  enforced, 
shall  be  liable  to  the  same  process  for  enforcing 
obedience  to  such  judgment  or  order  as  if  he  were  a 
party  to  such  cause  or  matter. 

27.  No  proceeding  by  atidita  querela  shall  hereafter 
be  used;  but  any  party  against  whom  judgment  has 
been  given  may  apply  to  the  Court  or  a  Judge  for  a 
stay  of  execution  or  other  relief  against  such  judg- 
ment, upon  the  ground  of  facts  whidi  have  arisen  too 
late  to  be  .pleaded ;  and  the  Court  or  Judge  may  give 
such  relief  and  upon  such  terms  as  may  be  just. 

XLIL  28.        28.  Nothing  in  this  Order  shall  take  away  or  cur- 
^uM^        tail  any  right  heretofore  existing  to  enforce  or  give 
effect  to  any  judgment  or  order  in  any  manner,  or 
against  any  person  or  property  whatsoever. 

XLIL  24.        29.  Nothing  in  this  Order  shall  affect  the  order  in 
Order  of       which  writs  of  execution  may  be  issued, 

diTO^^  "^^  30.  If  a  mandamus,  granted  in  an  action  or  other- 
dienoe.  wise.  Or  a  mandatory  order,  injunction,  or  judgment  for 
the  specific  performance  of  any  contract  be  not  com- 
plied with,  the  Court  or  a  Judge,  besides  or  instead 
of  proceeding  against  the  disobedient  party  for  con- 
tempt may  direct  that  the  act  required  to  be  done 
may  be  done  so  far  as  practicable  by  the  party  by 
whom  the  judgment  or  order  has  been  obtained,  or 
some  other  person  appointed  by  the  Court  or  Judge,  at 
the  cost  of  the  disobedient  party,  and  upon  the  act 
.  being  done,  the  expenses  incurred  may  be  ascertained 
in  such  manner  as  the  Court  or  a  Judge  may  direct, 
and  execution  may  issue  for  the  amount  so  ascertained, 
and  costs. 


Against  a 
corporation. 


31.  Any  judgment  or  order  against  a  corporation 
wilfully  disobeyed  may,  by  leave  of  the  Court  or  a 
Judge,  be  enforced  by  sequestration  against  the  cor- 
porate property,  or  by  attachment  against  the  directors 
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or  other  ofl&cers  thereof,  or  by  writ  of  sequestration 
against  their  property. 


II.  Discovery  in  Aid  of  Execution. 

32.  When  a  judgment  or  order  is  for  the  recovery  g,^^ 
or  payment  of  money,  the  party  entitled  to  enforce  it  tton  oi  the 
may  apply  to  the  Court  or  a  Judge  for  an  order  that  ^•**^®*^- 
the  debtor  liable  under  such  judgment  or  order,  or  in 

the  case  of  a  corporation  that  any  officer  thereof,  be 
orally  examined,  as  to  whether  any  and  what  debts 
are  owing  to  the  debtor,  and  whether  the  debtor  has 
any  and  what  other  property  or  means  of  satisfying 
the  judgment  or  order,  before  a  Judge  or  an  officer  of 
the  Court  as  the  Court  or  Judge  shall  appoint ;  and 
the  Court  or  Judge  may  make  an  order  for  the  attend- 
ance and  the  examination  of  such  debtor,  or  of  any 
other  person,  and  for  the  production  of  any  books  or 
documents. 

These  prooeedings  may  be  taken  in  the  District  Begistry 
(Order  XXXV.  he). 

Before  a  judgment  debtor  can  be  attached,  it  most  be  shown 
that  he  has  been  tendered  condnct-money,  that  there  is  good 
reason  for  not  examining  him  where  he  resides,  and  that  there 
is  no  other  means  of  ascertaim'ng  what  debts  are  owing  to  him 
{The  Protector  Co,  v.  Wkitlam,  36  L.  T.  467). 

Under  a  similar  section  in  the  0.  L.  P.  Act,  1854,  service 
on  the  wife  was  held  insufficient  to  ^ound  an  order  for  attach- 
ment (Ma9on  V.  Muggeridge,  18  C.  a,  642).  It  would  appear 
that  service  on  the  solicitor  of  the  party  will  be  sufficient 
{Browning  v.  Sabin^  5  Ch.  D.  511),  or  against  a  solicitor  at  his 
residence  {Re  A  Solicitor,  14  Ch.  D.  152). 

Defendant  is  bound  to  answer  questions  pertinent  and  relative 
to  the  subject-matter  of  the  examination,  and  may  be  subjected 
to  a  severe  cross-examination  {Jiep,  of  Costa  Rica  v.  Stroiuberg, 
16  Ch.  D.  8.  A). 

A  creditor  may  pursue  the  concurrent  remedies  of  obtaining 
an  order  for  payment  of  the  debt  by  instalments  and  examining 
the  debtor  as  to  the  debts  owing  to  him,  with  a  view  to  attaching 
them  {Hayter  v.  Beall,  44  L.  ^L  181  A).  '*  If  the  Court  below 
had  put  their  dedsion  on  the  ground  that  the  creditor  had  the 
right,  but  had  used  it  oppressively,  I  would  not  overrule  their 
discretion"  (per  Bramwell,  L.  J.,  Ibid.), 

33.  In  case  of  any  judgment  or  order  other  than  for  where 
the  recovery  or  payment  of  money,  if  any  difficulty  ^ST***^ 
shall  arise  in  or  about  the  execution  or  enforcement 
thereof  any  party  interested  may  apply  to  the  Court 

or  a  Judge,  and  the  Court  or  a  Judge  may  make  such 
order  thereon  for  the  attendance  and  examination  of 
any  party  or  otherwise  as  may  be  just. 
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costt.  34.  The  costs  of  any  application  under  the  last  two 

preceding  Kules  or  either  of  them,  and  of  any  pro- 
ceedings arising  from  or  incidental  thereto,  shall  be  in 
the  discretion  of  the  Court  or  a  Judge,  or  in  the 
discretion  of  such  oflScer  as  in  Rule  32  mentioned,  if 
the  Court  or  a  Judge  shall  so  direct. 


XLIIL  1. 
Form  of 


ORDER  XLIIL 

Order  XLVII.  of  the  previous  Rules  has  been  incorporated  in 
this  place,  as  well  as  Consol  Order  XXIX.  Rules  9, 11  and  13. 

L  Writs  of  Fieri  Facias,  Elboit,  and 
Sbqubstration. 

1,  Writs  ot  fieri  facias  and  of  elegit  shall  have  the 
same  force  and  effect  as  the  like  writs  have  heretofore 
li^^S^^t«d.   ^^  Skiid  shall  be  executed  in  the  same  manner  in 
which  the  like  writs  have  heretofore  been  executed. 

By  27  &  28  Vict  c.  112,  sec.  1,  no  judgment  is  to  affect  land 
until  it  lias  been  actuaUy  delivered  in  execution.  As  to  what 
amounts  to  delivery  in  execution  of  mortgage  property  see 
Backhouse  v.  Siddle,  88  L.  T.  487. 

The  delivery  to  the  execution  creditor  of  goods  seized  by  the 
sheriff  under  an  elegit  at  the  value  appraised  by  the  jury  on  the 
inquisition,  was  a  protected  transaction  within  the  meaning  of 
the  repealed  Bankruptcy  Act,  1869,  s.  95,  §  8,  if  the  creditor 
had  not  at  the  time  of  the  delivery  notice  of  any  act  of  bankruptcy 
committed  by  the  debtor  prior  to  the  seizure  and  available 
against  him  for  adjudication  {Ex  parte  VcUe,  Re  Bannister,  18 
Ch.  D.  187.  A) ;  now  by  the  Bankruptcy  Act,  1883,  s.  146,  the 
sheriff  shaU  not  under  a  writ  of  eligU  deliver  the  goods  of  a 
debtor,  nor  shaU  a  writ  of  elegit  extend  to  goods.  Under  sec.  1 45 
of  the  same  Act  the  Court  has  a  discretion  to  order  goods  taken 
in  execution  by  the  sheriff  to  be  sold  by  private  contract  instead  of 
by  public  auction,  notwithstanding  that  the  application  for  leave 
to  sell  by  private  contract  is  made  by  the  execution  creditor  ex 
parte  and  in  the  absence  of  aU  the  other  creditors  of  the  execu- 
tion debtor  {Hunt  v.  Fenshaw,  12  Q.  K  D.  162). 

As  to  the  effect  of  appointing  a  receiver  see  Order  XLTT.  8  n. 
ante. 


Fenditiom 
exponas. 


2.  Where  it  appears,  upon  the  return  of  any  writ  of 
fieri  faciasy  that  the  sheriff  or  other  officer  has  by  virtue 
of  such  writ  seized,  but  not  sold,  any  goods  of  the 
person  directed  to  pay  a  sum  of  money  or  costs,  the 
person  to  whom  such  sum  of  money  or  costs  is  payable 
shall  immediately  after  such  writ  with  such  return 
shall  have  been  filed  as  of  record,  be  at  liberty  to  sue 
out  a  writ  of  venditioni  exponas. 
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3.  Where  it  appears,  upon  the  return  of  any  writ  df  ^^JJJJJ. 
fieri  facias  or  any  writ  of  elegit,  that  the  person  against  tunt. 
whom  such  writ  was  so  issued  is  a  beneficed  clerk, 

and  has  no  goods  or  chattels,  nor  any  lay  fee  in  the 
bailiwick  of  the  sheriff  to  whom  such  writ  was  directed, 
the  person  to  whom  the  sum  of  money  or  costs  men- 
tioned in  such  writ  is  or  are  payable  shall,  immedi-  . 
ately  after  such  writ  with  such  return  shall  have  been 
filed  as  of  record,  be  at  liberty  to  sue  out  one  or  more 
writs  of  fieri  facias  de  bonis  eedesiasticis,  or  one  or 
more  writs  of  sequestration. 

4.  Such  writs  as  in  the  last  preceding  Eule  men-  Delivery  to 
tioned,  when  sealed,  shall  be  delivered  to  the  Bishop  ^^^^v- 

to  be  executed  by  him,  and  such  writs,  when  returned 
by  the  Bishop,  shall  be  delivered  to  the  parties  or 
solicitors  by  whom  respectively  they  were  sued  out, 
and  shall  thereupon  be  filed  as  of  record  in  the  Central 
Office ;  and  for  the  execution  of  such  writs  the  Bishop 
or  his  officers  shall  not  take  or  be  allowed  any  fees 
other  than  such  as  are  or  shall  be  from  time  to  time 
allowed  by  lawful  authority. 

5.  Writs  of  venditioni  exponas,  distringas  nuper  vice    xuii.  5. 
comitem,  fieri  facias  de  bonis  ecdesiasticis,  sequestrari  ^'^t*  !»**<*• 
facias  die  bonis  ecclesiasticis,  and  all-  other  writs  in  aid 

of  a  writ  oi  fieri  facias  or  of  elegit,  may  be  issued  and 
executed  in  the  same  cases  and  in  the  same  manner  as 
heretofore. 

6.  Where  any  person  is  by  any  judgment  or  order  xirii  i. 
directed  to  pay  money  into  Court  or  to  do  any  other  Sml***™ 
act  in  a  limited  time,  and  after  due  service  of  such 
judgment  or  order  refuses  or  neglects  to  obey  the  same 
according  t<y  the  exigency  thereof,  the  person  prosecut- 
ing such  judgment  or  order  shall,  at  the  expiration  of 

the  time  limited  for  the  performance  thereof,  be 
entitled,  without  obtaining  any  order  for  that  purpose, 
to  issue  a  writ  of  sequestration  against  the  estate  and 
effects  of  such  disobedient  person.  Such  writ  of 
sequestration  shall  have  the  same  effect  as  a  writ  of 
sequestration  in  Chancery  had  before  the  commence- 
ment of  the  Principal  Act,  and  the  proceeds  of  such 
sequestration  may  be  dealt  with  in  the  same  manner  as 
the  proceeds  of  writs  of  sequestration  were  before  the 
same  date  dealt  with  by  the  Court  of  Chancery. 

In  Ex  parU  Nd$on,  14  Ch.  D.  41.  A,  the  Court  doubted 
whether  a  sequestration  could  be  properly  issued  to  enforce  a 
simple  judgment  ior  a  debt. 

Z 
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Seqaestrators  are  entitled  to  money  in  the  hands  of  the  bankers 
of  the  person  against  whom  the  sequestration  has  issued  {MiUer 
V.  Huddlestone,  22  Ch.  D.  283). 

In  an  administration  action  on  application  by  sequestrators 
who  were  not  parties  to  the  action,  it  was  held  that  they  were 
entitled  to  the  annuity  claimed,  and  that  it  was  unnecessary  for 
them  to  commence  fresh  proceedings  {Re  Slade,  18  Ch.  D.  658). 

As  to  the  priority  of  a  sequestration  in  the  case  of  a  bankrupt 
.  beneficed  clergyman,  see  Sx  jxurte  Chick,  Re  Meredith,  11  Ch.  V. 
731.  A. 

It  is  unnecessary  to  obtain  an  order  for  leave  to  issue  a  writ 
of  sequestration,  for  non-compliance  with  an  order  of  the  Court 
{Sprunt  y.  Pugh,  7  Ch.  D,  567). 

Sequestrators  were  appointed  and  empowered  to  receive  the 
pension  of  a  County  Court  Judge.  An  order  was  made  restrain- 
ing the  debtor  from  receiving  by  himself,  or  through  his  bankers, 
the  moneys  payable  in  respect  to  the  same  ( WiUcock  v.  TerrtH, 
8  Ex.  D.  823.  A). 

Leave  was  given  to  bsue  a  writ  of  sequestration  in  the  case 
of  an  officer  living  on  a  pension  for  non-payment  of  costs  {Snow 
V.  BoUon,  17  Ch.  D.  488). 

For  costs  and  alimony  see  SoMom  ▼.  Santom,  A  P.  D.  69. 

7.  No  subpoena  for  the  payment  of  costs  and,  unless 
by  leave  of  the  Court  or  a  Judge,  no  sequestration  to 
enforce  such  payment,  shall  be  issued. 

Where  the  action  is  one  transferred  for  hearing  only  to  a 
Judge  who  does  not  sit  in  Chambers,  implication  for  leave  should 
be  to  him  in  Court,  otherwise  it  will  be  made  in  Chambers 
{Snow  V.  BdUm,  17  Ch.  D.  433). 


OKDER  XLIV. 

Attachmbnt. 

This  Order  remams  unchanged. 

XLIV.  1.        1.  A  writ  of  atteichment  shall  have  the  same  effect 
writ^*^'      as  a  writ  of  attachment  issued  out  of  the  Chancery 
Division  has  heretofore  had 

Where  a  writ  of  attachment  has  issued  against  a  party  to  an 
action  for  contempt  of  Court  for  non-compliance  with  an  order 
for  the  delivery  over  of  deeds  and  documents,  the  officer  charged 
with  the  execution  of  the  writ  may  break  open  the  outer  door 
of  the  house  in  order  to  execute  it  {Harvey  v.  Harvey,  26  Ch.  D. 
644). 

XLIV.  2.        2.  No  writ  of  attachment  shall  be  issued  without 
u^ir**^°"*  the  leave  of  the  Court  or  a  Judge,  to  be  applied  for  on 
notice  to  the  party  against  whom  the  attachment  is  to 
be  issued. 

A  Judge  at  Chambers  has  power  to  give  leave  to  issue  a  writ 
of  attachment  {SaJm  Kyrhurg  v.  Potnaneki,  18  Q.  B.  D.  218). 


iMve. 
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Where  the  iasning  of  the  Attachment  it  a  matter  in  the  dis- 
cretion of  the  Judge,  the  Oourt  of  Appeal  will  not  interfere 
{A$hworth  v.  Ou^ram  (2),  5  Gh.  D.  943.  A) ;  where  there  is  a 
question  of  law  and  principle  the  Cour£  of  Appeal  will  hear  and 
determine  the  matter  {Husadl  v.  Sati  Aug.  Ry,  (%.,  3  M.  &  6. 
104.  A).  Sir  R.  Ped*8  Ckue,  L.  R.  8  Oh.  548,  adopted  in 
Jarmain  y.  Chatterton,  20  Oh.  D.  498.  A. 

According  to  the  old  practice,  a  rule  for  an  attachment  against 
a  sheriff  for  not  entering  a  writ  of  JL  fa.  was  absolute  in  the  first  * 
instance ;  but  the  practice  has  now  been  superseded  (Jupp  v. 
Copper,  6  C.  F.  D.  26 ;  Bynde  v.  Oould,  9  Q.  B.  D.  886 ;  Order 
LIL,  2  6). 

The  costs  of  an  application  for  attachment  are  in  the  discre- 
tion of  the  Court  {Abud  v,  Biches,  2  Gh.  D.  528). 

The  notice  may  be  served  on  the  solicitor  of  the  party,  or 
against  a  solicitor  at  his  residence  {Browning  v,  Sabin,  5  Ch.  D. 
511 ;  Joy  V.  Badley,  22  Gh.  D.  571 ;  Re  A  Solicitor,  14  Ch.  D. 
152  ;  R4  Ryan,  28  W.  R.  529).  Bacon,  V.C.,  has  considered  it 
necessary  to  show  that  the  defendant  cannot  be  served  personally 
{Perry  v.  Mann,  50  L.  J.  Gh.  251).  An  order  made  against  a 
solicitor  personally  was  allowed  to  be  served  at  his  place  of 
business  when  his  residence  could  not  be  ascertained  {Tilney  v. 
Stanrfeld,  W.  N.  1880.  77). 

If  solicitors  give  their  personal  undertaldng  to  be  liable  for 
costs  in  order  to  obtain  the  release  of  their  client  from  custody, 
they  may  be  directed  to  pay  such  costs  in  a  sumitaiy  manner 
{Re  Woodfine  and  Wray,  W.  K  1882,  86). 

The  provisions  as  to  substituted  service  do  not  apply  to  an 
Implication  for  an  attachment  (W.  N.  1876,  105). 

If  plaintiff  have  obtained  leave  for  an  attachment  he  is  not 
entitled  to  an  order  to  commit  without  service  of  a  fresh  notice 
of  moti<ni  {Buitt  v.  Bridge,  29  W.  R.  117). 

Where  service  of  the  order  is  ineffectualv  the  order  to  attach 
must  be  discharged  as  irregular  {Re  Bolt,  11  Ch.  D.  168). 

Where  the  writ  has  been  improperly  issued  the  party  should 
move  to  have  it  discharged  before  proceeding  to  ask  for  damages 
{Lea  V.  PaOerton,  7  Ch.  D.  866). 

A  member  of  Parliament  is  privileged  from  arrest  for  forty 
days  before  the  meeting  of  Parliament,  and  forty  days  after  the 
prorogation  or  dissolution,  and  this  holds  good,  even  if  he  be 
not  re-elected  to  the  new  Parliament  {Re  Ang.-Frenck  Co-Op. 
Soe.,  14  Ch.  D.  588,  see  now  Bankruptcy  Act,  1883,  s.  124). 

A  person  brought  over  to  this  country  under  the  Extradition 
Treaty  may,  after  the  trial  on  the  charge  for  which  he  was 
surrendered,  be  attached  for  contempt  committed  before  extradi- 
titm  {Morris  v.  Ingram,  18  Ch.  D.  888).  If  the  extradition 
were  not  obtained  bond  fide,  but  with  the  purpose  of  bringing 
him  within  the  jurisdiotion,  he  will  be  disdiargred  (Poofey  v. 
Whetham,  15  Ch.  D.  435.  A). 

**  Costs  as  between  solicitor  and  client  are  sometimes  given  to 
the  party  moving,  but  I  do  not  remember  any  case  where  they 
have  be^  given  to  the  respondent "  (per  Jessel,  M.It,  in  The 
Plating  Ck>.  v.  Farquharson,  17  Ch.  D.  57.  A). 

Every  notice  of  motion  for  an  attachment  is  to  state  in  gene- 
ral terms  the  grounds  of  the  application,  and  a  copy  of  any 
affidavit  intended  to  be  used  is  to  be  served  with  the  notice  of 
motion  (Order  LII.  4). 

A  defoidant  who  has  cleared  his  contempt  will  not  be  detained 
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in  prison  for  the  non-pajment  of  the  costs  {Jackion  y.  Mawby, 
1  Ch.  D.  86). 

An  attachment  will  only  be  issued  to  enforce  the  payment  of 
a  stun  of  money  in  cases  within  the  exceptions  to  the  Debtors 
Act,  1869,  sec.  4  (The  Eari  of  Lewet  v.  Bamett,  6  Ch.  D.  252 ; 
The  PhoiphaU  Sewage  Co.  v.  Hartmont,  25  W.  R.  748).  Previous 
to  the  Debtors  Act,  1878,  cases  within  the  following  exceptions 
were  entirely  taken  out  of  the  operation  of  the  Act  of  1869,  and 
the  old  law  and  practice  were  applicable  {Evan»  v.  Btatt  L.  R. 
10  Ch.  78).  This  has  now  been  altered  by  the  Act  of  1878,  as 
regards  exceptions  8  and  4,  and  the  Judge  has  a  discretion  in 
any  case  coming  within  them  (41  k,  42  Vict  c.  54,  s.  1). 

82  A  38  Vict,  c  62,  m.  4,  5,  6. 

Debtors  Act,      As  to  summonses  under  this  Act  before  Masters  and  District 
18fl»,  •.  4.      Registrars  see  Order  LJV.  19. 

IV.  With  the  exceptions  hereinafter  mentioned,  no  person 
shall,  after  the  commencement  of  this  Act,  be  arrested  or  im- 
prisoned for  making  default  in  payment  of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the  above  enact- 
ment:— 


Abolition  of 
imprison- 
ment for 
debt. 
Bxoepiionfl. 


Penalty. 


Bum  re- 
ooTorable 
before  a 
Justioe. 


Fiduciary 
capacity. 


(1.)  Default  in  payment  of  a  penalty,  or  sum  in  the  nature  of 
a  penalty,  other  than  a  penalty  in  respect  of  any  con- 
tract 

As  the  Crown  is  not  expressly  mentioned,  it  is  not  bound  by 
this  section  ;  consequently  where  an  appellant  has  entered  into 
a  recognizance  for  the  payment  of  costs,  if  unsucoessfiil,  on 
default  of  payment,  the  recognizance  may  be  estreated,  and  he 
may  be  arrested  (Re  A,  B,  Smith,  2  Ex.  D.  47).' 

(2.)  Default  in  payment  of  any  sum  recoverable  summarily 
before  a  justice  or  justices  of  the  peace. 

Costs  which  have  been  awarded  by  Quarter  Sessions,  and  in 
default  of  distress,  may  be  enforced  by  warrant  of  commitment, 
are  within  the  above  exception,  and  the  defaulter  is,  therefore, 
not  protected  from  imprisonment  [Reg.  v.  Pratt,  L.  R.  5  Q.  R 
176). 

(3.)  Default  by  a  trustee  or  person  acting  in  a  fiduciary 
capacity,  and  ordered  to  pay  by  a  Court  of  Equily  any 
sum  in  his  possession  or  under  his  controL 

A  trustee  who  has  been  ordered  to  pay  money  which  he  has 
neglected  to  recover,  is  not  within  this  exception  (Ferguson  v. 
Fergxtion,  L.  R.  10  Ch.  661).  It  must  be  shown  that  he  has  at 
some  time  had  the  money  in  his  possession  (Ex  parte  Cuddeford, 
Re  ffinekt,  45  L.  J.  Bankruptoy,  127).  Has  it  once  been  in  his 
possession,  a  Court  of  Equity  must  regard  it  as  still  being  in 
his  possession,  until  he  have  properly  discharged  himself  of  it. 
It  is  no  answer  to  say  that  he  had  spent  it  at  the  time  of  the 
order,  and  is  no  longer  in  a  condition  to  pay  (Middleton  v.  Chi- 
chetter,  L.  R.  6  Ch.  156) ;  or  that  his  co-trustee  had  spent  it 
when  it  had  once  been  in  their  joint  possession  (Btxnu  v.  Bear, 
L.  R.  10  Ch.  76).  No  attachment  can  be  issued  against  a  trustee 
on  an  order  directing  the  payment  of  a  sum  composed  of  princi- 
pal  and  interest  not  distanguished  from  one  another,  when  the 
principal  alone  can  be  shown  to  have  been  in  his  possession  or 
under  his  control  (Middleton  v.  Chichester,  tupra). 
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Where  there  had  been  no  actual  fraud  or  embezzlement  by  a 
defaulting  trustee,  but  merely  an  erroneous  application  of  the 
trust  fund,  the  Court,  upon  his  undertaking  to  execute  a  charge 
upon  all  the  property  to  which  he  was  or  might  become  entitled, 
declined  to  attach  him  {Holroyde  v.  OameU,  20  Ch.  D.  532).  The 
policy  of  the  Debtors  Acts  in  leaving  a  defaulting  trustee  liable 
to  the  penalty  of  imprisonment,  is  not  vindictive,  the  object  of  the 
penalty  is  simply  to  produce  payment  of  the  money.  When  it  is 
shown  that  imprisonment  will  not  produce  this  result,  the  Court 
will  refuse  an  application  for  a  writ  of  tkUachment  (Barrett  v.  Ham- 
mond, 10  Ch.  1).  285  ;  Jte  PameU,  W.  N.  1884,  172 ;  JU  Mac- 
kemie,  44  L.  T.  618).  In  JU  KnowUs,  Doodton  v.  Turner,  52 
Ik  J.  Ch.  685,  Kay,  J.,  seemed  to  be  of  opinion  that  imprison- 
ment might  produce  some  part  of  the  misappropriated  money. 
A  trustee  who  had  been  ordered  to  pay  into  Cfourt  an  amount  due 
from  him,  and  which  had  been  mixed  with  his  own  moneys,  it 
was  held  that  he  was  protected  by  the  Bankruptcy  Act,  1869, 12, 
pending  the  bankruptcy  proceedings  {Cobham  v.  Daltcn,  L.  R. 
10  Ch.  655).  Where  there  has  been  a  good  attachment  before 
the  bankruptcy,  the  debtor  does  not  come  within  the  protection 
of  the  12th  section  of  the  Bankruptcy  Act,  1869  {Earl  of  Lewe$ 
V.  BameU,  6  Ch.  D.  252.  A).  Sec.  12  has  now  been  replaced  by 
sec.  9  of  the  Bankruptcy  Act,  1888. 

An  agent  who  receives  bills  in  order  that  he  may  discount  them 
and  hand  the  proceeds  to  his  principal,  is  a  person  acting  in  a 
fiduciary  character  within  the  meaning  of  this  sub-section  (Ilutch- 
inton  V.  hartmorU,  W.  N.  1877,  29).  A  creditor  who  has  re- 
ceived money  from  a  bankrupt  by  way  of  fraudulent  preference, 
and  has  been  ordered  to  repay  it  to  the  trustee  of  the  bankrupt's 
estate,  is  not  a  person  holding  money  in  a  fiduciary  character 
[Ex parte  Hooton,  Re  Chapman,  L.  R.  8  Ch.  231).  Nor  is  a 
promoter  of  a  company  {PhotphaU  Sewage  Co.  v.  Hartmont,  25 
W.  R.  743).  Nor  is  a  director  who  has  received  fiilly  paid-up 
shares  from  the  promoter  {Re  Diamond  Fttel  Co.,  13  Ch.  V.  815). 

An  attachment  will  not  be  granted  on  an  order  to  pay  into 
Court  the  proceeds  of  an  estate  which  had  been  realised,  the 
amount  to  be  verified  by  affidavit  The  Act  must  be  strictly, 
construed  ;  and  until  the  amount  be  verified  by  affidavit  no 
definite  sum  is  fixed  {Re  Spicer,  W.  N.  1881,  85). 

(4.)  Default  by  an  attorney  or  solicitor  in  payment  of  costs  Solicitor  for 
when  ordered  to  pay  costs  for  misconduct  as  such,  or  in  mi^couduct. 
payment  of  a  sum  of  money  when  ordered  to  pay  the 
same  in  his  character  of  an  officer  of  the  Court  making 
the  order : 

The  liability  of  a  solicitor  to  be  attached  under  this  sub-section 
tt  in  his  character  of  an  officer  of  the  Court,  and  not  as  an  un- 
successful litigant  {Be  Hope,  L.  R  7  Ch.  523) ;  he  may  be 
attached  for  default  in  payment  of  a  balance  found  due  from  him 
to  his  client  upon  taxation  of  his  bill  of  costs  under  the  common 
order  for  that  purpose  {Re  White,  23  L.  T.  887  ;  iJc  Ruth,  9  Eq. 
147) ;  or  of  the  defendant's  costs  of  an  action  which  has  been 
brought  without  anv  authority  from  the  plaintiff  {Jenldm  v. 
Per^y,  L.  R.  7  C.  ^.  358) ;  and  he  could  not  be  relieved  from 
such  a  liability  by  proceedings  under  the  Bankruptcy  Act,  1869, 
by  virtue  of  sec  49  {Ibid.).  Sec.  30  Bankruptcy  Act,  1883, 
corresponds  with  sec  49. 

It  is  a  contempt  of  a  criminal  nature,  and  there  is  no  privilege 
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Of  a  portion 
of  a  salary. 


Bums 
payable 
under  Act. 


Debtor's 
Act,  1869, 
a.  5. 

Saving  of 
power  of 
committal 
for  small 
debts. 


Repealed  by 
Bankruptcy 
Act,  1893. 


from  arrest  in  rtspect  of  attendance  as  an  advocate  in  a  Police 
Court  {Re  Pretton,  11  Q.  B.  D.  545.  A ;  Re  Dudley,  12  Q.  B.  D. 
44.  A). 

(5.)  Default  in  payment  for  the  benefit  of  creditors  of  any 
portion  of  a  salary  or  other  income  in  respect  of  the 
payment  of  which  any  Court  having  jurisdiction  in  bank- 
mptcy  is  authorised  to  make  an  order : 

(6.)  Default  in  payment  of  sums  in  respect  of  the  payment  of 
which  orders  are  in  this  Act  authorised  to  be  made  : 

Provided,  first,  that  no  person  shaU  be  imprisoned  in  any  case 
excepted  from  the  operation  of  this  section  for  a  longer  period 
than  one  year ;  and,  secondly,  that  nothing  in  this  section  shall 
alter  the  effect  of  any  judgment  or  order  of  any  Court  for  payment 
of  money,  except  as  regs^rds  the  arrest  and  imprisonment  of  the 
person  making  default  in  paying  such  money. 

An  order  to  deliver  to  a  receiver  bills  and  cheques  or  pay 
moneys  received  in  respect  of  them,  is  not  an  order  merely  for  the 
payment  of  a  sum  of  money  within  this  sub-section,  and  con< 
sequently  the  issuing  of  an  attachment  is  not  controlled  by  it 
{Harvey  v.  UaO,  11  Eq.  81). 

Where  the  debtor  was  kept  in  custody  for  more  than  a  year 
the  gaoler  was  held  protected  by  the  exigency  of  the  writ 
{Qreavei  v.  Keene,  4  Ex.  D.  73).  It  is  the  usual  practice  to 
append  to  a  writ  of  attachment  issued  in  cases  falling  under  this 
sub-section  a  note  to  the  effect  that "  This  writ  does  not  authorise 
an  imprisonment  for  any  longer  period  than  one  year  ; "  where 
this  has  been  done  an  order  for  the  discharge  of  the  prisoner  is 
unnecessary  {Rt  Edwardt,  Brooke  v.  £dwards,  il  Ch.  D.  230)  ; 
otherwise  it  is  necessary  to  move  for  the  discharge  of  the  debtor 
[Nalty  V.  Ayleli,  43  L.  J.  Ch.  721). 

V.  Subject  to  the  provisions  hereinafter  mentioned,  and  to  the 
prescribed  rules,  any  Court  may  commit  to  prison  for  a  term  not 
exceeding  six  weeks  or  until  payment  of  the  sum  due,  any  person 
who  makes  default  in  payment  of  any  debt  or  instalment  of  any 
debt  due  from  him  in  pursuance  of  any  order  or  judgment  of  that 
or  any  other  competent  Court. 

Provided  (1)  that  the  jurisdiction  by  this  section  given  of  com- 
mitting a  person  to  prison  shall  in  the  case  of  any  Court  other 
than  the  Superior  Courts  of  law  and  equity  be  exercbed  only 
subject  to  the  following  restrictions,  that  is  to  say  : 

(a.)  Be  exercised  only  by  n  Judge  or  his  deputy,  and  by  an 
order  made  in  open  Court  and  showing  on  its  face  the 
ground  on  which  it  is  issued  ; 

(b. )  Be  exercised  only  as  respects  a  judgmerU  of  a  Superior 
(hurt  of  law  or  equity  when  such  judgment  does  not  exceed 
£50,  exclusive  of  costs ; 

(c.)  Be  exercised  only  as  respects  a  judgment  of  a  County 
Court  by  a  County  Court  Judge  or  his  deputy. 

(2. )  That  such  jurisdiction  shall  only  be  exercised  where  it  is 
proved  to  the  satisfaction  of  the  Court  that  the  person  making 
default  either  has  or  has  had  since  the  date  of  the  order  or  judg- 
ment the  means  to  pay  the  sum  in  respect  of  which  he  has  made 
default,  and  has  refused  or  neglected,  or  refuses  or  neglects  to 
pay  the  same. 

Proof  of  the  means  of  the  person  making  default  may  be  given 
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in  such  maimer  as  the  Oonrt  tbinks  just ;  and  for  tbe  purposes 
of  such  proof  the  debtor  and  any  witnesses  may  bet  snmmoned 
and  examined  on  oath  according  to  the  prescribed  rules. 

Any  jurisdiction  by  this  section  given  to  the  Superior  Courts 
may  b^  exercised  by  a  Judge  sitting  in  Ohambers  or  otherwise  in 
the  prescribed  manner. 

For  the  purposes  of  this  section  any  Court  may  direct  any  debt 
due  from  any  person  in  pursuance  of  any  order  or  judgment  of 
that  or  any  other  competent  Court,  to  be  paid  by  instahnents,  and 
may  from  time  to  time  rescind  or  vary  such  order.  Persons 
committed  under  this  section  by  a  Superior  Court  may  be 
committed  to  the  prison  in  which  they  would  have  been  confined 
if  arrested  on  a  writ  of  capias  ad  satisfaciendum,  and  every  order 
of  committal  by  any  Superior  Court  shall,  subject  to  the  pre- 
scribed rules,  be  issued,  obeyed,  and  executed  in  the  like  manner 
as  such  writ. 

This  section,  so  far  as  it  relates  to  any  County  Court,  shall  be 
deemed  to  be  substituted  for  sections  98  and  99  of  the  County 
Court  Act,  1846,  and  that  Act,  and  the  Acts  amending  the 
same,  shall  be  construed  accordingly,  and  shall  extend  to 
orders  made  by  the  County  Court  with  respect  to  sums  due  in 
pursuance  of  any  order  or  judgment  of  any  Court  other  than  a 
County  Court 

No  imprisonment  under  this  section  shall  operate  as  a  satis- 
faction or .  extinguishment  of  any  debt,  or  demand,  or  cause  of 
action,  or  deprive  any  person  of  any  right  to  take  out  execution 
against  the  lands,  goods,  or  chattels  of  the  person  imprisoned, 
in  the  same  manner  as  if  such  imprisonment  had  not  taken 
place. 

Any  person  imprisoned  under  this  section  shall  be  discharged 
out  of  custody  upon  a  certificate  signed  in  the.  prescribed  manner, 
to  the  effect  that  he  has  satisfied  the  debt  or  instalment  of  a 
debt  in  respect  of  which  he  was  imprisoned,  together  with  the 
prescribed  costs  (if  any). 

By  sec.  108  of  the  Bankmptoy  Act,  1888,  and  an  order  of  the 
L.  C.  made  thereunder,  the  jurisdiction  of  the  Hi^  Court 
under  this  section  is  assigned  to  the  Judge  to  which  bankruptcy 
business  is  assigned,  and  an  appeal  from  his  decision  lies  to  the 

C.  A.  (Genese  v.  LascelUs,  13  Q.  B.  D.  901). 

In  DiUon  v.  Cunningham,  L.  R.  8  Ex.  28,  Kelly,  C.B.,  con- 
sidered that  an  order  for  payment  by  instalmente  might' be  made 
without  any  proof  of  means.  Such  an  order  may  be  made  upon 
a  married  woman  {Ihid,) ;  but  see  Atwood  v.  Chichester,  8  Q.  B. 

D.  722.  A.  Though  such  an  order  may  be  made,  the  Court  will 
rarely  do  sa 

An  order  of  commitment,  under  special  circumstances,  has 
been  made  against  the  husband,  although  his  only  means 
were  whatever  he  received  by  way  of  donation  out  of  his  wife's 
separate  estate  (Harper  v.  Scrimgeour,  6  C.  P.  D.  866).  But 
in  general  the  Court  will  not  send  a  man  to  prison  in  order  to 
oblige  his  vrife  to  pay  his  debte  (Chard  v.  Jervis,  9  Q.  B.  D. 
178.  A). 

If  the  Judge  have  satisfied  himself  that  the  debtor  has  the 
means  of  payment  the  Court  of  Appeal  will  not  interfere  (EsdaiU 
V.  Visser,  18  Ch.  D.  421.  A). 

The  order  if  made  by  a  Superior  Court  remains  in  force  as 
long  as  the  judgment  which  it  is  issued  to  enforce  (Hermitage  v. 
Kd/pin,  L.  R.  9  Ex.  205). 
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Where  a  debtor  has  onoe  been  committed  upon  a  judgment 
summons  for  non-payment  of  a  debt,  a  second  warrant  of  com- 
mitment cannot  issue  against  him  in  respect  of  the  same  debt. 
If  the  judgment  make  the  debt  payable  by  instalments,  the 
debtor  may  be  committed  for  the  full  period  of  six  weeks  for 
default  in  payment  of  each  instalment  ( livatu  v.  WillSf  1  C.  P. 
D.  229  ;  BorsnaU  v.  Bruce,  L.  R.  8  C.  P.  378). 

An  order  for  the  payment  of  costs  constitutes  a  debt  within 
the  meaning  of  this  section  {HewUson  t.  Shtrwin,  10  £q.  53). 

The  power  of  committal  by  the  Inferior  Courts  in  mspect  of 
judgments  of  the  Superior,  does  not  extend  beyond  their  local 
jurisdiction,  but  is  auxiliary  to  the  latter  ( Wather  v.  EllioU,  1 
C.  P.  D.  169). 

VI.  After  the  commencement  of  this  Act  a  person  shall  not 
be  arrested  upon  mesne  process  in  any  action. 

Where  the  plaintiff  in  any  action  in  any  <^  Her  Majesty's 
Superior  Courts  of  Law  at  Westminster,  in  which,  if  brought 
-  before  the  commencement  of  this  Act,  the  defendant  would  have 
been  liable  to  arrest,  proves  at  any  time  before  final  judgment 
Vy  evidence  on  oath  to  the  satisfaction  of  a  Judge  of  one  of  those 
dourts  that  the  plaintiff  has  good  cause  of  action  against  the 
defendant  to  the  amount  of  £50  or  upwards,  and  there  is  probable 
cause  for  believing  that  the  defendant  is  about  to  quit  England, 
imless  he  be  apprehended,  and  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the  prose- 
cution of  his  action,  such  Judge  may  in  the  prescribed  manner 
order  such  defendant  to  be  arrested  and  imprisoned  for  a  period 
not  exceeding  six  months,  unless  and  until  he  has  sooner  given 
the  prescribe  security  not  exceeding  the  amoimt  claimed  in  the 
action,  that  he  will  not  go  out  of  England  without  the  leave  of 
the  Court 

Where  the  action  is  for  a  penalty  or  sum  in  the  nature  of  a 
penalty  other  than  a  penalty  in  respect  of  any  contract,  it  shall 
not  be  necessary  to  prove  that  the  absence  of  the  defendant 
from  England  will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action,  and  the  security  nven  (instead  of 
being  that  the  defendant  will  not  go  out  of  England)  shall  be 
to  the  effect  that  any  sum  recovered  against  the  defendant  in 
the  action  shall  be  paid,  or  that  the  defendant  shall  be  rendered 
to  prison. 

A  defendant  who  has  been  arrested  on  the  ground  that  his 
absence  from  England  will  prejudice  the  plaintiff  in  the  pro- 
secution of  his  action,  cannot  be  kept  in  prison  after  final  judg- 
ment has  been  signed  {Hume  v.  Druyff,  L.  R.  8  Ex.  214). 

Under  the  present  practice  the  writ  of  ne  exeat  regno  is  not  to 
be  issued  except  in  cases  which  come  within  the  provisions  of 
this  section  {Drover  v.  Beyety  18  Ch.  D.  242.  A;  Hand»  v. 
Handi,  43  L.  T.  750).  The  affidavit  in  support  must  state  the 
circumstances  on  which  the  belief  that  the  defendant  is  about 
to  leave  the  country  is  founded  {Perry  v.  Dortet,  19  W.  R. 
1048). 

A  writ  of  ne  exeat  may  be  obtained  against  a  defendant  who 
has  been  ordered  to  pay  money  into  Court  on  or  before  a  certain 
day,  although  that  day  has  not  arrived  {Sobey  v.  Sobey,  15  £q. 
200). 
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As  to  the  regnlatioiis  for  the  arrest  of  a  defendant  under  this 
section,  see  Order  LXIX. 


ORDER  XLV. 

Attaohmbnt  op  Dbbts. 

The  oral  ezammation  of  the  debtor,  which  formed  the  subject 
of  the  first  Rule  of  the  previous  Order,  will  now  be  found  at 
Order  XLIII.  32,  as  '*  Discovery  in  Aid  of  Execution.*'  In 
other  respects  the  Order  remains  unaltered. 

1.  The  Court  or  a  Judge  may,  upon  the  ex  parte  xlv.  2. 
application  of  any  person  who  has  obtained  a  judgment  SSot!^** 
or  order  for  the  recovery  or  payment  of  money,  either 
before  or  after  any  oral  examination  of  the  debtor 
liable  under  such  judgment  or  order,,  and  upon  affi- 
davit by  himself  or  his  solicitor  stating  that  judgment 
has  been  recovered,  or  the  order  made  and  that  it  is 
still  unsatisfied,  and  to  what  amount,  and  that  any 
other  person  is  indebted  to  such  debtor,  and  is  within 
the  jurisdiction;  order  that  all  debts  owing  or  accruing 
from  such  third  person  (hereinafter  called  the  garnishee) 
to  such  debtor  shall  be  attached  to  answer  the  judg- 
ment or  order;  and  by  the  same  or  any  subsequent 
order  it  may  be  ordered  that  the  garnishee  shall  appear 
before  the  Court  or  a  Judge  or  an  officer  of  the  Court, 
as  such  Court  or  Judge  shall  appoint,  to  show  cause 
why  he  should  not  pay  to  the  person  who  has  obtained 
such  judgment  or  order  the  debt  due  from  him  to  such 
debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  or  order. 

The  question  as  to  what  are  debts  "  owing  or  accruing,"  is  Oebta  owing 
sometimes  one  of  considerable  nicety.  Thus,  the  unearned  salary  ^^  aocrulinf. 
of  a  medical  officer  of  health  was  held  unattachable  \HaU  v. 
Pritchett,  8  Q.  B.  D.  215).  So  was  a  superannuation  allowance 
by  way  of  gratuity  (Innet  v.  East  India  Co,,  17  C.  B.  851). 
But  a  sum  already  accrued  due  to  a  retired  policeman  in  respect 
of  his  superannuation  allowance  under  statutoiy  obli^tion 
stands  on  a  different  footing  (Booth  v.  Traill,  12  Q.  B.  D.  8). 
Neither  was  there  held  to  be  a  debt  "owing  or  accruing" 
where  there  was  merely  a  notice  to  treat  under  the  Lands 
Glauses  Act,  1845.  It  might  turn  out  that  the  party  to  whom 
the  notice  had  been  given  had  no  interest  whatever  in  the 
premises  with  respect  to  which  he  would  be  entitled  to  compen- 
sation {Richardson  v.  Elmit,  2  C.  P.  D.  9).  Nor  is  the  assessed 
price  of  land  to  be  purchased  by  a  railway  company  under 
their  notice  to  treat,  previous  to  the  execution  of  the  convey- 
ance (Howdl  V.  Metrop.  Ry.  Co.,  19  Ch,  D.  508).  Nor  a  daim 
against  an  insurance  company  for  unliquidated  damages  {Randall 
T.  LUhffow,  12  Q.  B.  D.  525).  But  where  it  has  been  agreed  to 
pay  a  debt  by  instalments,  the  order  for  attachment  may  include 
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the  instalmentB  as  and  when  they  become  due  [Tapp  ▼.  JoneM, 
L.  R.  10  Q.  B.  591).  If,  however,  the  judgment  (^editor  have 
afterwards  sued  in  a  County  Court  on  itte  same  judgment, 
and  have  obtained  an  order  in  that  Court  for  the  pay- 
ment of  the  debt  by  instalments,  it  does  not  appear  that  the 
Superior  Court  will  aid  the  process  of  the  Inferior  (Jones  v. 
Jenner,  25  L.  J.  Ex.  319).  Rent  is  the  subject  of  an  attach- 
ment {Mitchell  V.  Lee,  L.  R.  2  Q.  B.  259).  In  which  case,  the 
garnishee  was  tenant  to  the  mortgagor,  the  claimants  were 
mortgagees.  So  is  a  debt  which  has  been  secured  by  a  bond 
payable  at  a  future  time  {Sparkt  v.  Younge^  8  Ir.  C.  L.  Rep. 
261  Q.  B.).  But  not  a  bond,  conditioned  in  a  penal  sum,  as  a 
security  for  unliquidated  damages,  payable  on  a  contingency 
{Joknion  v.  Diamond,  11  Ex.  73).  A  verdict  cannot  be  attadied 
till  judgment  has  been  signed  {Dresser  v.  Johns,  28  L.  J.  C.  P. 
281)  I  nor  money  paid  into  Court  {Jone^  v.  Broton,  29  L.  T. 
(O.S.)  79) ;  nor  an  annuity  in  the  hands  of  trustees  where  no- 
thing was  due  {Webb  v.  Stenton,  11  Q.  B.  D.  518.  A) ;  but  that 
does  not  prevent  the  judgment  creditor  fipm  obtaining  his 
remedy  by  the  appointment  of  a  receiver  {Ibid.  531).  As  be- 
tween the  judgment  creditor  and  the  garnishee,  the  Court  will 
not  try  the  question  as  to  whether  a  settlement  of  the  money 
sought  to  be  attached  is  void  or  might  be  set  aside  on  proper  pro- 
ceedings being  taken  ( Vyse  v.  Brovm,  18  Q.  B.  D.  199).  Where  & 
garnishee  order  was  made  after  the  giving  and  before  the  pre- 
sentation of  a  cheque,  it  was  held  that  upon  the  refusal  of  the 
bankers  to  cash  the  cheque,  the  garnishee  order  became  effectual 
to  bind  the  debt  in  the  nands  of  the  garnishee  {Cofien  v.  Bale,  3 
Q.  B.  D.  871). 
Officer  of  Money  in  the  hands  of  an  officer  who  acts  under  the  direction 

the  court,  of  the  Court,  may  not  be  attached,  as,  for  instance,  its  receiver 
{RuiseU  v.  £ast  Anglian  Ry,  Co.,  3  M.  AG.  104  ;  Ames  v. 
Birkenhead  Docks,  20  Beav.  332 ;  Ex  parte  Hunter,  Re  Green- 
sill,  L.  R.  8  C.  P.  24 ;  as  to  the  order  suitable  in  such  a  case 
see  Rapier  v.  Wright,  14  Ch.  D.  638,  discussed  in  WM  v. 
Stenton,  11  Q.  B.  D.  527  ;  an  official  liquidator  {Dawson  v. 
MaUey,  Ir.  Rep.,  1  C.  L.  207) ;  an  assignee  in  bankruptcy 
{Boyte  v.  Simpson,  8  Ir.  C.  L.  Rep.  (N.S.)  623  ;  Re  Greensill,  L. 
R  8  C.  P.  24) ;  official  manager  of  a  company  {Ex  parte  Marshall 
Turner,  2  D.  F.  &  J.  354  ;  Ex  parte  Hawkins,  L.  R.  3  Ch.  787). 
Money  paid  into  Court  in  the  hands  of  Registrar  {Dolphin  v. 
Lay  ton,  4  C.  P.  D.  130 ;  and  see  Jones  v.  Broum,  29  L.  T. 
(O.S.)  79).  Surplus  on  fi.  fa.  in  hands  of  sheriff  {O'NHU  v. 
Cunningham,  6  Ir.  R.  C.  L.  503). 
Partners.  In  order  to  get  a  garnishee  order  against  a  partnership  firm 

for  debts  alleged  to  be  due  by  the  firm,  the  names  of  the 
partners  must  be  set  out  {Walker  v.  Rooke,  6  Q.  R  P.  631). 
Trustees  and  An  annuity  in  the  hands  of  trustees  payable  to  a  widow  for 
executors,  the  maintenance  of  herself  and  her  son  is  attachable,  subject  to 
an  inquiry  as  to  the  proportion  applicable  for  the  maintenance 
of  the  son  {Nash  v.  Pease,  47  L.  J.  766.  A). 

The  procedure  under  this  Order  will  not  be  allowed  to  be 
exercised  in  such  a  way  as  to  allow  a  married  woman  to  evade 
a  clause  in  a  settlement  containing  a  restraint  on  anticipation 
{Chitpman  v.  Biggt,  11  Q.  B.  D.  29). 

After  a  suit  fof  administration  has  been  instituted  in  the 
Chancery  Division,  and  the  personal  estate  of  the  testator  has 
been  taken  possession  of  by  the  Court,  and  the  executors  have 
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been  difeoharged  from  all  liabilities  to  pay  the  testator's  debts,  no 
garnishee  order  can  be  obtained  to  bind  the  funds  in  the  hands 
of  the  Court  [SUveM  v.  Phtlip9,  L.  R.  10  Ch.  417). 

A  creditor  who  has  obtained  a  judgment  against  an  executor, 
before  the  date  of  a  decree  for  administration,  will  be  allowed 
to  attach  a  debt  due  to  the  estate  in  the  hands  of  a  third  person 
{Pindet  ▼.  RoberUy  2  Giff.  226 ;  BurUm  v.  Boberti,  6  H.  &  N. 
98). 

If  a  garnishee  order  can  be  obtained  against  executors  in  re- 
spect c^  a  debt  due  from  their  testator,  it  should  show  on  its 
face  that  it  is  directed  to  them  as  executors  {Stevens  v.  Pkdips, 
L.  R.  10  Ch.  417). 

The  half-pay  of  a  military  or  naval  officer  is  protected,  on  Pensions 
grounds  of  public  policy,  but  not  a  pension  received  solely  in  *o<i  salaries, 
respect  of  past  services.  And  a  pension  for  past  services  either 
military  or  civil,  .by  the  Indian  Pensions  Act,  1871 ;  and  the 
pension  payable  to  any  officer  of  any  of  Her  Majesty's  Forces, 
except  so  far  as  therein  described  by,  the  Army  Act,  1881,  s.  141 
(DtrU  V.  Dent,  fi.  R.  1  P.  &  D.  366 ;  Birch  v.  Birch,  8  P.  D. 
163).  A  debt  will  not  be  aUowed  to  be  attached,  where  the 
eflfect  would  be  to  give  to  one  creditor  priority  to  the  rest,  con- 
trary to  an  agreement  (sanctioned  by  an  Act  of  Parliament)  that 
all  the  creditors  should  bepaidjMrt  pasm  {Kennett  v.  The  West' 
miruter  OemmisHoners,  11  Ex.  849). 

A  foreign  attachment  will  not  affect  any  moneys  in  the  hands  Foreign 
of  the  garnishee,  unless  the  debtor  could  have  maintained  an  attachment. 
action  to  recover  them  at  the  time  of  the  attachment,  or  at  any 
time  between  the  issuing  of  the  attachment  and  the  time  when 
the  pleas  were  entered  by  the  garnishee  ( Webster  v.  Webster,  31 
L.  J.  Ch.  655),  and  creates  no  priority  in  administration  {Redhead 
v.  Wdton,  30  L.  J.  Ch.  577).  The  existence  of  an  attachment 
does  not  prevent  the  operation  of  a  garmshee  order  out  of 
the  Superior  Court  {Richter  v.  Laxton,  48  L.  J.  184).  Foreign 
attachment  cannot  issue  against  a  corporation  aggregate  as 
garnishees  {Mayor  of  London  v.  London  J,  S,  Bank,  6  App.  Cas. 
893). 

In  Fellows  Y.  Thornton^  W.  N.  1884,  248,  after  a  lapse  of  more  Miscella- 
than  six  years  from  the  judgment  recovered,  the  plaintiff  gave  neous. 
notioe  to  a  garnishee  to  attach  a  debt  in  his  hands  ;  he  was 
allowed  to  attach  the  debt  then  due,  but  not  sums  tiiereafter 
come  into  the  hands  of  the  garnishee. 

A  debt  due  from  the  garnishee  to  the  judgment  debtor  and 
another  jointly  cannot  be  attached  to  satisfy  a  judgment  obtained 
against  the  judgment  debtor  alone  {Macd4)naid  v.  Tacquah  Gold 
Co^  18  Q.  B.  D.  536.  A). 

Money  m  the  hands  of  a  liquidator  in  a  voluntary  winding-up 
cannot  be  attached  by  the  judgment  creditor  of  a  shareholder 
{Mack  V.  Ward,  W.  N.  1884,  16). 

Money  due  to  a  railway  company,  for  the  purpose  of  distribu- 
tion among  its  stock-holders,  by  an  agreement  sanctioned  by  an 
Act  of  Parliament,  may  be  attached  by  a  judgment  creditor  of 
the  company  {Boueh  v.  The  SevenoaJcs  Ry,  Co,,  4  £x.  D.  183). 

Before  the  Judicature  Acts  there  was  no  procedure  in  the 
Chancery  Courts  analogous  to  an  attachment  under  the  C.  L.  P. 
Act  {Hortity  v.  Cox,  L.  R  4  Ch.  92  ;  Re  Price,  L.  R.  4  C.  P. 
155 ;  Rapier  v.  Wright,  14  Ch.  D.  638 ;  discussed  in  Webh  v. 
StenUm,  11  Q.  B.  D.  527). 

Where  a  debt  has  been  bond  fide  assigned,  there  is  nothing  for 
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the  attachment  to  operate  on  {Hinch  v.  Coates,  18  C.  B.  757  ; 
Wise  V.  BirkentJiaWf  29  L.  J.  241).  To  entitle  a  garnishee  to 
dispute  his  liability,  he  must  show  some  grounds  for  being 
aUowed  to  do  so  {Newman  v.  Jiooke,  4  C.  B.  (N.S.)  484). 

The  lien  of  a  solicitor  for  his  costs  of  recovering  a  sum  of 
money  takes  priority  of  a  garnishee  order  niti  (Shippey  v.  Orey, 
49  L.  J.  624.  A) ;  Sympton  v.  Protiiero,  26  L.  J.  Ch.  671 ; 
BirchaU  v.  Pugin^  L.  R.  10  O.  P.  397 ;  and  if  the  judgment 
creditor  have  notice  he  may  be  obliged  to  refund  (Eiaaell  v. 
Coningkamf  28  L.  J.  Ex.  213) ;  but  his  general  lien  has  no  such 
precedence  (Hough  v.  EdwardB^  26  L.  J.  Ex.  54).. 

A  creditor  who  has  served  a  writ  of  attachment  out  of  the 
Mayor's  Court  is  not  a  secured  creditor  within  sea  12  of  the 
Bankruptcy  Act,  1869  (now  sec.  9,  Bankruptcy  Act,  1883)  {Levy 
V.  Lwell,  14  Ch.  D.  284.  A) ;  similarly  out  of  the  Tolzey  Court 
of  Briptol  {Ex  paHe  Sear,  Re  Price,  17  Ch.  D.  74.  A). 

An  allegation  of  the  amount  due  to  the  judgment  debtor  from 
the  persons  indebted,  in  respect  of  whose  debts  the  order  is 
applied  for,  is  not  necessary  {Lucy  v.  Wood,  W.  N.  1884,  58). 

By  sec.  1  of  33  &;  34  Vict.  c.  80,  the  wages  of  any  servant, 
labourer,  or  workman  shall  not  be  liable  to  attachment.  This 
does  not  include  the  salary  of  the  secretary  of  a  company  {Qcnlon 
V.  Jennings,  9  Q.  B.  D.  45).  Semble,  33  &;  34  Vict  &  30,  only 
applies  to  Inferior  Courts  of  Record  and  not  to  the  High  Court 
{Booth  V.  Traill,  12  Q.  B.  D.  9). 

By  sec.  233  of  17  k  18  Vict  o.  104,  no  wages  due  or  accruing 
to  any  seaman  or  apprentice  shall  be  subject  to  attachment  or 
arrestment  from  any  Court 

Debto^und  ^'  ^®^^^^®  ^^  *^  Order  that  debts,  due  or  accruing 
from  the  to  a  debtor  liable  under  a  judgment  or  order,  shall  be 
Seordw.     attached,  or  notice  thereof  to  the  garnishee,  in  such 

manner  as  the  Court  or  Judge  shall  direct,  shall  bind 

such  debts  in  his  hands. 

The  service  of  the  order  '*  binds  the  debt  in  the  hands  of  the 
garnishee,"  it  does  not  operate  as  a  transfer  of  the  debt.  It  has 
not  the  effect  of  transferring  the  security,  nor  does  it  give  the 
person  who  obtained  the  garnishee  order  any  right  to  the  security 
in  any  claim  against  the  land  comprised  in  it  {ChaUerton  v. 
Watney,  17  Ch.  D.  259.  A). 

The  garnishee  is  bound  by  the  order  even  though  it  after- 
wards appear  that  he  might  have  successfully  resisted  it  on  the 
ground  that  no  debt  was  owing  or  accruing  {Randall  v.  Lithgov, 
12  Q.  B.  D.  625). 

Where  a  garnishee  order  has  been  served,  but  notwithstanding 
the  garnishee  is  compelled  to  pay  the  debt  by  process  of  law,  he 
is  thereby  discharged  {TumbuU  v.  Robertson,  47  L.  J.  294). 

As  to  how  far  a  garnishee  order  attaching  a  debt  due  to  a 
bankrupt,  is  not  a  dealing  with  the  bankrupt  within  Bankruptcy 
Act,  1869,  s.  94,  §  3,  see  Ex  parte  Pillert,  Re  Curtoys,  17  Ch.  D. 
663.  A) ;  (see  now  sec  45  (1)  Bankruptcy  Act,  1883).  A  judg- 
ment creditor,  who  has  obtained  and  served  a  garnishee  order 
nisi,  before  the  filing  of  a  liquidation  or  winding-up  petition,  is 
a  secured  creditor  within  t^ie  meaning  of  sec.  12  of  the  Bank- 
ruptcy Act,  1869  (now  sec.  9,  Bankruptcy  Act,  1888),  even 
though  the  debt  does  not  become  actually  payable  until  after 
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the  oommenoement  of  the  liqoidatioii  (^  pitrie  Joeelyne,  Re 
Watt,  8  CJh.  D.  827.  A ;  Jn  re  Stanhope  Colliery  Co,,  11  Ch.  D. 
160.  A). 

3.  If  the  garnishee  does  not   forthwith   pay   into  «/^^j** 
Conrt  the  amount  due  from  him  to  the  debtor,  liable  against  the 
under  a  judgment  or  order,  or  an  amount  equal  to  the  «f»n^^««- 
judgment  or  order,  and  does  not  dispute  the  debt  due 

or  claimed  to  be  due  from  him  to  such  debtor,  or  if  he 
does  not  appear  upon  summons,  then  th^  Court  or 
Judge  may  order  execution  to  issue,  and  it  may  issue 
accordingly,  without  any  previous  writ  or  process,  to 
levy  the  amount  due  from  such  garnishee,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  judgment  or 
order. 

Under  a  oorresponding  section  of  the  C.  L.  F.  Act,  1854,  sec. 
63,  it  was  held  that  a  garnishee  had  no  right  to  set  off  a  debt 
doe  to  him  by  the  judgment  creditor  {Sampton  y.  Seaton  Beer 
Railway  Co,,  L.  R.  10  Q.  B.  28).  '*  There  is  no  place,"  says 
Lush,  J.,  in  his  judgment,  *'for  the  discussion  of  cross-daims." 
But  it  is  to  be  observed,  that  the  dealing  with  claims  in  which 
third  parties  were  involved  was  at  that  time  foreign  to  the 
piactioe  of  the  Courts ;  and  it  would  appear  that  Rule  4,  poet^ 
contains  sufficiently  ample  provisions  to  obviate  the  difficulty 
felt  in  the  above-mentioned  case. 

4.  If  the  garnishee  disputes  his  liability,  the  Court    xir.  s. 
or  Judge,  instead  of  making  an  order  that  execution  J^J^^. 
shall  issue,  may  order  that  any  issue  or  question 
necessary  for  determining   his   liability  be   tried  or 
determined  in  any   manner  in  which   any   issue  or 
question  in  an  action  may  be  tried  or  determined. 

A  garnishee,  in  order  to  be  allowed  to  dispute  his  liabQity, 
must  show  some  grounds  {Newman  v.  Roohs,  4  C.  B.  (N.S.) 
434). 

6.  Whenever  in  proceedings  to  obtain  an  attach-    xLr:e. 
ment  of  debts  it  is  suggested  by  the  garnishee  that^«j8«of. 
the  debt  sought  to  be  attached  belongs  to  some  third  person, 
person,  or  that  any  third  person  has  a  lien  or  charge 
upon  it,  the  Court  or  a  Judge  may  order  such  thiid 
person  to  appear,  and  state  the  nature  and  particulars 
of  his  claim  upon  such  debt 

Although  there  is  no  provision  in  these  Rules  for  a  suggestion, 
by  a  cettui  que  trust,  that  the  money  sought  to  be  attii^ed  is 
trost  money,  still  it  is  for  the  Master  or  Judge  to  listen  to  such 
suggestion,  and  if  there  be  some  colour  for  it,  then  to  decline  to 
make  the  garnishee  order  absolute,  and  to  order  the  money  to 
be  brought  into  Court,  to  abide  the  event  of  an  issue,  as  to 
whether  it  be  trust  money  or  not  (Roberts  v.  Death,  8  Q.  B.  D. 
819.  A). 
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Thhi^'  ^'  ®'  -^^^  hearing  the  allegations  of  any  third  person 
person  under  such  order,  as  in  Rule  5  mentioned,  and  of  any 
b«hMTo?  other  person  whom  hy  the  same  or  any  suhsequent 
order  the  Court  or  a  Judge  may  order  to  appear,  or  in 
case  of  such  third  person  not  appearing  when  ordered, 
the  Court  or  Judge  may  order  execution  to  issue  to 
levy  the  amount  due  from  such  garnishee,  or  any  issue 
or  question  to  be  tried  or  determined  according  to  the 
preceding  Rules  of  this  Order,  and  may  bar  the  claim 
of  such  third  person,  or  make  such  other  order  as  such 
Court  or  Judge  shall  think  fit,  upon  such  terms,  in  all 
cases,  with  respect  to  the  lien  or  charge  (if  any)  of  such 
third  person,  and  to  costs,  as  the  Court  or  Judge  shall 
think  just  and  reasonable. 

If  the  parties  agree  to  the  Judge  deciding  the  matter  in  a 
Bummary  way,  his  deoiaion  is  finiJ  (Jade  ▼.  Wituer,  47  L.  J. 

684.  A). 

XLV.  8.  7.  Payment  made  by  or  execution  levied  upon  the 
SJ^S^i^  ^'  garmshee  under  any  such  proceeding  as  aforesaid  shall 
'"^"^  be  a  valid  discharge  to  him  as  against  the  debtor,  liable 

under  a  judgment  or  order,  to  the  amoimt  paid  or 
levied,  although  such  proceeding  may  be  set  aside,  or 
the  judgment  or  order  reversed. 

In  Lochcood  v.  Nctsh,  18  C.  B.  536,  a  judgment  creditor  ob- 
tained an  order  nisi,  which  he  afterwards  abandoned.  The 
judgment  debtor  then  sued  for  the  original  debt,  and  the  matter 
underwent  considerable  ditcusaion  ;  but  was  finally  decided  on 
a  technical  point. 

In  order  to  protect  the  garnishee,  there  should  be  an  order  for 
payment  {Turner  v.  Jorus,  1  H.  &  N.  878). 


garnishee. 


XLV.  9. 
Attach- 
ment book. 


8.  There  shall  be  kept  by  the  proper  officer  a  debt 
attachment  book,  and  in  such  book  entries  shall  be 
made  of  the  attachment  and  proceedings  thereon,  with 
names,  dates,  and  statements  of  the  amount  recovered, 
and  otherwise ;  and  copies  of  any  entries  made  therein 
may  be  taken  by  any  person  upon  application  to  the 
proper  officer. 


XLV.  10. 

C08t8. 


9.  The  costs  of  any  application  for  an  attachment 
of  debts,  and  of  any  proceedings  arising  from  or  inci- 
dental to  such  application,  shall  be  in  the  discretion  of 
the  Court  or  a  Judge. 
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ORDER  XLYI. 
Chargino  Ordebs,.  Distringas,  and  Stop  Orders. 

A  person  daimiiig  to  be  interested  in  any  stock  may  make  an 
affidavit  by  himself  or  by  his  solicitor  (r.  4).  The  portion  of  the 
previous  Role  (7)  which  limited  the  period  during  which  the 
order  was  to  remain  in  force  without  renewal  for  five  years  has 
been  omitted  (r.  8).  The  last  Rules  are  taken  from  Cons.  Order 
XXVL  1,  2. 

1.  An  order  charging  stock  or  shares  may  be  made    xlvl  i. 
by  any  Divisional  Court  or  by  any  Judge,  and  the  pro-  ^2Sed?^ 
ceedings  for  obtaining  such  order  shall  be  such  as  are 
directed,  and  the  effect  shall  be  such  as  is  provided  by 
the  Acts  1  &  2  Vict.   c.  110,  ss.  14  and  16,  and  3  & 
4  Vict.  c.  82,  s.  1. 

A  stop  order  may  be  obtained  in  the  Chancery  Division  on  a 
fund  standing  to  the  credit  of  a  cause  in  that  Division  by  a 
person  who  has  obtained  judgment  in  another  Division  (Hope' 
weU  V.  Barnes,  1  Gh.  D.  630).  It  may  be  granted  upon  a  fund 
of  a  specified  amount  to  be  paid  in  to  the  credit  of  an  action 
under  an  order  of  the  Court  {Shaw  v.  Hudtcn,  48  L.  J.  Ch.  689). 

A  stop  order  obtained  by  an  incumbrancer  upon  a  fund  in 
Court,  takes  priority  over  a  previous  notice  to  the  trustees  of 
the  fund  by  another  incumbrancer  (Pirmoek  v.  Bailey,  28  Ch.  D. 
497  ;  Mu;tuaL  Ufe  Soe.  v.  Langley,  26  Ch.  D.  686). 

A  petition  is  the  proper  means  of  obtaining  a  stop  order  on  a 
fund  paid  into  Court  under  the  Trustee  Relief  Act,  10  &  11  Vict, 
a  96,  where  the  fund  is  over  £800,  and  the  application  is  the 
first  made  in  the  matter  of  the  fund  {Be  Day's  Trusts,  49  L.  T. 
499). 

Upon  a  judgment  decreeing  payment  in  three  months,  plain- 
tiff is  entitled  at  once  to  a  charging  order  {BagnaU  v.  Oan'lUm,  6 
Ch.  D.  180).  It  cannot  be  given  for  an  unascertained  sum 
( Widgery  v.  Tepper,  6  Ch.  D.  364.  A),  nor  will  it  be  made  upon 
a  pension  granted  by  the  East  India  Company  {Morris  v.  Manesty, 
7  Q.  B.  674). 

As  to  stock  standing  in  the  names  of  executors  in  the  Bank 
of  England,  upon  which  a  charging  order  has  been  obtained,  see 
FovfUr  V.  ChurchUl,  11  M.  &  W.  823. 

If  the  order  nisi  has  been  made  after  the  judgment  debtor's 
death,  it  cannot  be  made  absolute  {Finney  v.  Einde,  4  Q*  B.  D. 
102). 

The  date  from  which  a  charging  order  operates  when  made 
absolute  is  from  the  making  of  the  order  nisi  {Holy  v.  Barry, 
L.  R  S  Ch.  452). 

An  application  that  it  should  be  discharged  cannot  be  enter- 
tained fufter  the  order  has  been  made  absolute  {Jeffiryesy.  Reynolds, 
52  L.  J.  56). 

In  Taylor  v.  TurnbuU,  4  H.  &  N.  495,  the  judgment  debtor 
was  executor  and  residuary  legatee,  the  property  consisted  of 
arrears  of  an  annuity  for  the  life  of  the  testatrix,  and  an  annuity 
for  the  life  of  the  judgment  debtor.  The  Court  refused  to  make 
a  charging  order.  "There  are  not,"  says  Bramwell,  B.,  "any 
arrears  of  an  annuity  standing  in  defendant's  name  in  his  own 
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right,  or  in  the  name  of  any  person  in  trust  for  him/*  '*The 
effect  would  be  to  enable  the  creditor  to  take  the  property  of 
the  deceased  to  pay  the  executor's  debt,"  per  Martin,  B. 

In  an  administration  action  a  sum  of  stock  had  been  carried 
to  a  separate  account  in  the  cause,  to  pay  an  annuity,  a  chargin^^ 
order  was  obtained,  and  a  dairo  was  served  on  the  judgment 
debtor,  who  was  out  of  the  jurisdiction.  It  was  held  that  a  peti- 
tion in  the  cause  was  necessary  to  give  effect  to  the  order  (JUece 
V.  Taylor,  21  L.  J.  Ch.  463 ;  6  De  G.  &  Sm.  480). 

1  &  2  Viet.  e.  110,  m.  14  ttnd  16. 

XIV.  And  be  it  enacted,  that  if  any  person  against  whom 
any  judgment  shall  have  been  entered  up  in  any  of  Her  Majesty's 
Superior  Courts  at  Westminster  shall  have  any  Grovernment 
stock,  funds,  or  annuities,  or  any  stock  or  shares  of  or  in  any 
public  company  in  England  (whether  incorporated  or  not), 
standing  in  his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  shall  be  lawful  for  a  Judge  of  one  of 
the  Superior  Courts,  on  the  application  of  any  judgment  creditor, 
to  order  that  such  stock,  funds,  annuities,  or  shares,  or  such  of 
them  or  such  part  thereof  respectively  as  he  shall  think  fit,  shall 
stand  charged  with  the  payment  of  the  amount  for  which  judg- 
ment shall  have  been  so  recovered,  and  interest  thereon,  and 
such  order  shall  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment  debtor ;  provideid  that 
no  proceedings  shall  be  taken  to  have  the  benefit  of  such  charge 
until  after  the  expiration  of  six  calendar  months  from  the  date 
of  such  order. 

In  an  action  against  a  company  for  permitting  the  transfer  of 
shares  after  notice  of  a  charging  order  ntn,  and  before  making 
it  absolute,  it  is  a  good  answer  to  show  that  the  Judgment 
debtor  bad  no  beneficial  interest  in  them  {GUL  v.  donHnenUd 
Qa$  Co.,  L.  R.  7  Ex.  832). 

An  order  charging  a  judgment  debt  on  shares  in  a  company 
cannot  be  enforced  by  a  summary  order  in  the  action  for  the 
sale  of  the  shares  {LeggoU  v.  Westem,  12  Q.  B.  D.  287). 

Where  a  defendant  has  no  interest  in  the  stock  and  shares 
themselves,  but  only  an  interest  in  the  residue  of  the  produce  of 
their  sale  after  performance  of  prior  trusts,  they  cannot  be 
charged  (IHaxm  v.  Wrench,  L.  B.  4  Ex.  154). 

A  contingent  life  interest  in  stock,  which  has  been  assigned 
by  the  debtor  on  certain  trusts  with  an  ultimate  trust  in  his  own 
favour  is  chargeable  (Cragg  v.  Taylor,  L.  R.  2  Ex.  131). 

A  charging  order  will  not  be  made  where  the  effect  of  it  would 
be  to  evaide  a  restraint  upon  anticipation  {Stanley  v.  SkLfdey,  7 
Ch.  D.  689). 

Such  an  order  has  no  greater  effect  than  an  instrument  of 
charge  executed  by  the  judgment  debtor  would  have  had  (Be 
The  Blakdy  Ordnance  Co.,  QmIcs*  Case,  46  L.  J.  Ch.  367  ;  Be 
Ondow't  Trusts,  20  Eq.  677  ;  WaUs  v.  Porter,  3  £.  &;  B.  768). 

A  creditor  who  has  obtained  a  charging  order  can  prevent  the 
debtor  from  receiving  the  dividen<k  during  the  six  months 
[WaUs  V.  Jefferyts,  8  M.  &  G.  372). 

If  there  have  been  a  suppression  of  a  fact  having  a  material 
bearing  on  the  order  sought,  the  order  will  be  discharged 
(McDonogh  v.  Davies,  Ir.  Rep.  9  C.  L.  300). 
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The  application  may  be  intitaled  in  the  matter  of  the  Aot 
1  &  2  Vict  c.  110,  and  of  the  Act  3  &  4  Vict  c.  82  {HatUngB  y. 
Beavan,  10  W.  R  206). 

The  fact  that  stock  stands  in  the  name  of  trustees  in  trust 
for  another  besides  the  judgment  debtor,  does  not  prevent  its 
beinff  "  stock  standing  in  the  name  of  any  person  in  trust  for 
him^*  (5.  W,  Loan  Co,  v.  RobtrUon,  8  Q.  B.  D.  17.  A).  When 
the  Judge's  order  is  made  absolute,  the  trustees  or  executors 
are  chargeable  with  the  proper  distribution  of  the  fund  {Ihld., 
ChurchiU  V.  B.  of  England,  11  M.  &  W.  323). 

The  subject  as  to  what  are  unincorporated  companies  within 
the  meaning  of  this  section  was  elaborately  discussed  by  Lord 
Cranworth  in  Maclntyrt  v.  Chnndl,  20  L.  J.  Ch.  284.  Bvlee, 
J.,  in  NichoUs  v.  Jtosewarne,  28  L.  J.  C.  P.  278,  seemed  to  think 
that  a  company  was  a  public  company  within  this  section  when 
shares  in  it  were  transferable  without  the  consent  of  the  rest  of 
the  proprietors. 

An  interest,  which  is  determinable  on  alienation,  is  determined 
by  allowing  a  charging  order  to  be  made  upon  it  {S.  W.  Loan 
Co.  v.  Bobertton,  suprc^ ;  as,  however,  in  this  case  there  was  an 
ultimate  remainder,  unaffected  by  the  alienation,  the  Court 
allowed  such  interest  to  be  charged 

As  to  solicitors  charging  order  for  costs,  see  note  at  end  of  Order  of 
Order  LXV.  Judee  to  be 

XV.  And  in  order  to  prevent  any  person  against  whom  judg-  S^lt^ 
ment  shall  have  been  obtained  from  transferring,  receiving,  or  stance  ex 
disposing  of    any  stock,  funds,  annuities,   or  shares  hereby  paru,  and 
authorised  to  be  charged  for  the  benefit  of  the  judgment  creditor  the'SSSfw 
under  an  order  of  a  Judge,  be  it  further  enacted,  that  every  order  company  to 
of  a  Judge  charging  any  Government  stock,  fimds,  or  annuities,  operate  as  a 
or  any  stock  or  shares  in  any  public  company,  under  this  Act,  dlatringas. 
shall  be  made  in  the  first  instance  ex  parte,  and  without  any 
notice  to  the  judgment  debtor,  and  shall  be  an  order  to  show 
cause  only ;  and  such  order,  if  any  Government  stock,  funds,  or 
annuities  standing  in  the  name  of  the  judgment  debtor  in  his 
own  right,  or  in  the  name  of  any  person  in  trust  for  him,  is  to  be 
affected  by  such  order,  shall  restrain  the  Governor  and  Company 
of  the  Bank  of  England  from  permitting  a  transfer  of  such  stock 
in  the  meantime  and  until  such  order  shall  be  made  absolute  or 
discharged ;  and  if  any  stock  or  shares  of  or  in  any  public  company, 
standing  hi  the  name  of  the  judgment  debtor  in  his  own  right, 
or  in  the  name  of  any  person  in  trust  for  him,  is  or  are  to  be 
affected  by  any  such  oilier,  shall  in  like  manner  restrain  such 
public  company  from  permitting  a  transfer  thereof ;  and  that  if, 
after  notice  of  such  order  to  the  person  or  persons  to  be  restrained 
thereby,  or  in  case  of  corporations  to  any  authorised  agent  of 
such  corporation,  and  before  the  same  order  shall  be  discharged 
or  made  absolute,  such  corporation  or  person  or  persons  shall 
permit  any  such  transfer  to  be  made,  then  and  in  such  case  the 
corporation  or  person  or  persons  so  permitting  such  transfer  shall 
be  liable  to  the  judgment  creditor  for  the  value  or  amount  of 
the  property  so  charged  and  so  transferred,  or  such  part  thereof 
as  may  be  sufficient  to  satisfy  his  judgment ;  and  that  no  disposi- 
tion of  the  jud^ent  debtor  in  the  meantime  shall  be  valid  or 
effectual  as  against  the  judgment  creditor ;  and  further,  that, 
unless  the  ju<^^ent  debtor  shall  within  a  time  to  be  mentioned 
in  such  order  show  to  a  Judge  of  one  of  the  Superior  Courts 
sufficient  cause  to  the  contrary,  the  said  order  shall,  after  proof 
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of  notice  thereof  to  the  judgment  debtor,  his  attorney  or  agent, 
be  made  absolute ;  provided  that  any  such  Judge  shall,  upon  the 
application  of  the  Judgment  debtor,  or  any  person  interested, 
have  full  power  to  dis<£arge  or  vary  such  order,  and  to  award 
soch  costs  upon  such  application  as  he  may  think  fit. 

8  &  4  VieL  c.  82,  t,  1. 
Whereas  by  an  Act  passed  in  the  second  year  of  the  reign  of 
Her  Majesty,  intituled,  **  An  Act  for  abolishing  arrest  on  Idesne 
Process  m  Civil  Actions,  except  in  certain  cases  ;  for  extending 
the  remedies  of  creditors  against  the  property  of  debtors ;  and 
for  amending  the  laws  for  the  relief  of  insolvent  debtors  in 
England,'*  it  was  amongst  other  things  enacted,  that  if  any  person 
against  whom  any  judgment  should  have  been  entered  up  in  any 
of  Her  Majesty's  Superior  Ckiurts  at  Westminster  should  have  any 
Government  stock,  funds,  or  annuities,  or  any  stock  or  shares  of 
or  in  any  public  company  in  England  (whether  incorporated  or 
not),  standing  in  his  name  in  his  own  right,  or  in  the  name  of  any 
person  in  trust  for  him,  it  should  be  lawful  for  a  Judge  of  one  of 
the  Superior  Courts,  on  the  application  of  any  judgment  creditor, 
to  order  that  such  stock,  funds,  annuities,  or  shM'es  or  such  of 
them,  or  such  part  thereof  respectively,  as  he  should  think  fit, 
should  stand  charged  with  the  payment  of  the  amount  for  which 
judgment  should  have  been  so  recovered,  and  interest  thereon, 
and  such  order  should  entitle  the  judgment  creditor  to  all  such 
remedies  as  he  would  have  been  entitled  to  if  such  charge  had 
been  made  in  his  favour  by  the  judgment  debtor ;  provided  that 
no  proceedings  should  be  taken  to  have  the  benefit  of  such  charge 
untd  after  the  expiration  of  six  calendar  months  from  the  date 
of  such  order:  And  whereas  doubts  have  been  entertained 
whether  the  said  provisions  extend  to  the  cases  hereinafter 
mentioned :  Now,  therefore,  be  it  declared  and  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  oi  the 
same,  that  the  aforesaid  provisions  of  the  said  Act  shall  be  deemed 
and  taken  to  extend  to  the  interest  of  any  judgment  debtor, 
whether  in  possession,  remainder,  or  reversion,  and  whether 
vested  or  cqptingent,  as  well  as  in  any  such  stock,  funds,  an- 
nuities, or  shares  as  aforesaid,  as  also  in  the  dividends,  interest, 
or  annual  produce  of  any  such  stock,  funds,  annuities,  or  shares  ; 
and  whenever  any  such  judgment  debtor  shall  have  any  estate, 
right,  title,  or  interest,  vested  or  contingent,  in  possession,  re- 
mainder, or  reversion,  in,  to,  or  out  of  any  such  stock,  funds, 
annuities,  or  shares,  as  aforesaid,  which  now  are  or  shaU  here- 
after be  standing  in  the  name  of  the  Accountant- Greneral  of  the 
Court  of  Chancery,  or  the  Accountant-General  of  the  Court  of 
Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest,  or  annual 
product  thereof,  it  shall  be  lawful  for  such  Judge  to  make  any 
order  as  to  such  stock,  funds,  annuities,  or  shares,  or  the  interest, 
dividends,  or  annual  produce  thereof,  in  the  same  way  as  if  the 
same  had  been  standmg  in  the  name  of  a  trustee  of  such  judg- 
ment debtor :  Provided  always,  that  no  order  of  any  Judge  as 
to  any  stock,  funds,  annuities,  or  shares  standing  in  the  name 
of  the  Accountant-General  of  the  Court  of  Chancery,  cr 
the  Accountant-General  of  the  Court  of  Exchequer,  or  as 
to  the  interest,  dividends,  or  annual  produce  thereof,  shall  pre- 
vent the  Governor  and  Company  of  the  Bank  of  Englancf,  or 
any  public  company,  from  permitting  any  transfer  of  such  stocks, 
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funds,  annuities,  or  shares,  or  payment  of  the  faiterest,  dividends, 
or  annual  produce  thereof,  in  such  manner  as  the  Court  of 
Chancery  or  the  Court  of  Exchequer  respectively  may  direct, 
or  shall  have  any  greater  effect  than  if  such  debtor  had  charged 
such  stock,  funds,  annuities,  or  shares,  or  the  interest,  dividends, 
or  annual  produce  thereof,  in  favour  of  the  judgment  creditor, 
with  the  amount  of  the  sum  to  be  mentioned  in  any  such  order. 

2.  No  writ  of  distringas  shall  hereafter  be  issued   xivi.  2*. 
under  the  Act  5  Vict.  c.  5,  s.  5. 

3.  In    the    following    Rules    of   this    Order    tlie  uiflnmins 
expression  "Company"   includes   the   Grovemor  and  of*  Company 
Company  of  the  Bank  of  England  and  any  other  public  ^^  ■*°*** 
company,  whether  incorporated  or  not,  and  the  expres- 
sion "  stock  "  includes  shares,  securities,  and  money. 

4.  Any  person  claiming  to  be  interested  in  any    xif/.  *• 
stock  standing  in  the  books  of  a  company  may,  on  an  ™^^^f* 
affidavit  by  himself  or  his  solicitor  in  the  Form  No.  affidavit  and 
27,  in  Appendix  B,  with  such  variations  as  circum- J2wS  *"  *^ 
stances  may  require,  and  on  filing  the  same  in  the 
Central  Office  with  a  notice  in  the  Form  No.  22  in  the 

same  Appendix,  with  such  variations  as  circumstances 
may  require,  and  on  procuring  an  office  copy  of  the 
affidavit  and  a  duplicate  of  the  filed  notice  authenti- 
cated by  the  seal  of  the  Central  Office,  serve  the  office 
copy  and  duplicate  notice  on  the  company. 

In  He  BlaJeedey*8  TruMi^  23  Ch.  D.  549,  Pearson,  J.,  granted  an 
interim  injunction,  to  restrain  the  Bank  of  England  from  permit- 
ting a  transfer  of  stock  after  notice  served  on  the  Bank,  notice 
of  the  order  to  be  served  on  the  legal  owners. 

6.  There  shall  be  appended  to  the  affidavit  a  note  j^^^^^'m 
stating  the  person  on  whose  behalf  it  is  filed,  and  to  address, 
what  address  notices  (if  any)  for  that  person  are  to  be 
sent. 

6.  All  such  notices  shall  be  deemed  to  have  been  xlvl  5. 
duly  sent  if  sent  through  the  post  by  a  prepaid  letter  n^^^f 
directed  to  that  person  at  the  address  so  stated,  or  at 

any  such  substituted  address  as  hereinafter  mentioned, 
whether  the  person  to  whom  the  notice  is  sent  is 
living  or  not. 

7.  The  address  so  stated  may,  from  time  to  time,  ^^Ll: 
be  altered  by  the  person  by  or  on  whose  behalf  the  of  address, 
affidavit  is  filed,  but  no  notice  sent  by  post  before  the 
alteration  to  the  address  originally  given  or  for  the 

time  being  substituted  therefor  shall  be  affected  by 
any  subsequent  alteration.      Any  such  alteration   of 
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address  may  be  made  by  service  of  a  memorandum 
thereof  on  the  company  in  the  manner  required  for 
service  of  a  notice  under  this  Order, 

XLVI.  7.        8.  The  service  of  the  office  copy  of  the  affidavit  and 

Effectof      of  the  duplicate  of  the  filed  notice  shall  have  the  same 

^^^  force   and  effect  against  the  company  as  a  writ   of 

distringas  duly  issued  under  the  Act  5  Vict  c.  5,  s.  5, 

would  have  had  against  the  Bank  of  England  if  these 

Kules  had  not  been  made. 

XLVL  9.  9.  A  notice  filed  under  Kule  4  of  thisr  Order  may 
JnotiSr**  at  any  time  be  withdrawn  by  the  person  by  whom  or 
on  whose  behalf  it  was  given  on  a  written  request 
signed  by  him,  or  its  operation  may  be  made  to  cease 
by  an  order  to  be  obtained  by  motion  on  notice  or  by 
petition  or  by  summons  at  Chambers  duly  served  by 
any  other  person  claiming  to  be  interested  in  the  stock 
sought  to  be  affected  by  the  notice. 

XLVI.  10.        10.  If,  whilst  a  notice  filed  under  Kule  4  of  this 
^uwt  for   Order  continues  in  force,  the  company  on  whom  it  is 
transfer  of    served  receive  from  the  person  in  whose  name   the 
payment  of  stock  Specified  in  the  notice  is  standing,  or  from  some 
divid«nd.     person  acting   on  his  behalf  or  representing  him,  a 
request  to  permit  the  stock  to  be   transferred  or  to 
pay  the  dividends  thereon,  the  company  shall  not,  by 
force  or  in  consequence  of  the  service  of  the  notice,  bo 
authorised,  without  the  order  of  the  Court  or  a  Judge, 
to  refuse  to  permit  the  transfer  to  be  made  or  to  with- 
hold the  payment  of  the  dividends  for  more  than  eight 
days  after  the  date  of  the  request 

XLVL  11.        11.  K  the  person  who  files  a  notice  under  Kule  4 

men?of       ^^  *^^^  Order  desires  to  correct  the  description  of  the 

description  stock  referred  to  in  the  filed  notice,  he  may  file  an 

of  stock.      amended  notice  and  serve  on  the  company  a  duplicate 

thereof  sealed  with  the  seal  of  the  Central  Office,  and 

in  that  case  the  service  of  the  notice  shall  be  deemed 

to  have  been  made  on  the  day  on  which  the  amended 

duplicate  is  so  served. 

Costs  in-  12.  Where  any  monies  or  securities  are  in  Court  to 

stopwdw.  ^®  general  credit  of  any  cause  or  matter,  or  to  the 
account  of  any  class  of  persons,  and  an  order  is  made 
to  prevent  the  transfer  or  payment  of  such  monies  or 
securities,  or  any  part  thereof,  without  notice  to  the 
assignee  of  any  person  entitled  in  expectancy  or 
otherwise  to  any  diare  or  portion  of  such  monies  or 
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eecnrities,  the  person  by  whom  any  snch  order  shall 
be  obtained  on  the  shares  of  such  monies  or  securities 
affected  by  such  order  shall  be  liable,  at  the  discretion 
of  the  Court  or  a  Judge,  to  pay  any  costs,  charges,  and 
expenses  which,  by  reason  of  any  such  order  having 
been  obtained,  shaU  be  occasioned  to  any  party  to  the 
cause  or  matter,  or  any  persons  interested  in  any  such 
monies  or  securities. 

13.  Any  person  presenting  a  petition  or  taking  out  Service  of 
a  summons  for  any  such  order  as  aforesaid  shall  not  p*^**®*^ 
be  required  to  serve  such  petition  or  summons  upon 
the  parties  to  the  cause  or  matter,  or  upon  the  persons 
interested  in  such  parts  of  the  monies  or  securities  as 
are  not  sought  to  be  affected  by  any  such  order. 


OKDEE  XLVIL 
Wbit  op  Possession. 

A  party  may  include  his  coBts  in  the  writ,  or  have  a  separate 
writ  for  that  purpose  (r.  S).  The  words  used  throughout  are 
** judgment  or  order,"  instead  of  "judgment"  merely  as  hereto- 
fore. 

1.  A  judgment  or  order  that  a  party  do  recover  xlviilx. 
possesion  of  any  land  may  be  enforced  by  writ  of  S^^*** 
possession  in  manner  before  the  commencement  of  the 
Principal  Act  used  in  actions  of  ejectment  in  the 
Superior  Courts  of  Common  Law. 

The  writ  of  possession  has  now  superseded  the  writ  of  assis- 
tance, formerly  in  use  in  the  Court  of  Chancery  (HaU  v.  Hail, 
47  L.  J.  Ch.  680). 

2*  Where  by  any  judgment  or  order  any  person  ^^^^J^  ^• 
therein  named  is  directed  to  deliver  up  possession  of  tained. 
any  lands  to  some  other  person,  the  person  prosecuting 
such  judgment  or  order  shall,  without  any  order  for 
that  purpose,  be  entitled  to  sue  out  a  writ  of  posses- 
sion on  filing  an  affidavit  showing  due  service  of  such 
judgment  or  order  and  that  the  same  has  not  been 
obeyed. 

For  Form  of  Writ  see  Appendix  H.,  No.  8. 

3.  Upon  any  judgment  or  order  for  the  recovery  of  ^^7** 
any  land  and  costs,  there  may  be  either  one  writ  or  Zi^^ 
separate  writs  of  execution  for  the  recovery  of  posses- 
sion and  for  the  costs  at  the  election  of  the  successful 
party. 
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OKDER  XLVIIL 

Writ  op  Deuvbrt. 

This  Order  practically  seta  out  sec  78  of  0.  L.  P.  Act,  1854, 
as  to  the  specific  delivery  of  chattels,  instead  of  incorporating 
it  by  reference,  as  was  done  by  Order  XLIX.  of  the  rescinded 
Roles. 

8^fi«  f  ^'  ^i^6^  ^^  ^  sought  to  enforce  a  judgment  or 
chattSI*^  order  for  the  recovery  of  any  property  other  than  land 
or  money  by  writ  of  delivery,  the  Court  or  a  Judge 
may,  upon  the  application  of  the  plaintiff,  order  that 
execution  shall  issue  for  delivery  of  the  property, 
without  giving  the  defendant  the  option  of  retaining 
the  property,  upon  paying  the  value  assessed,  if  any, 
and  that  if  the  property  cannot  be  found,  and  unless 
the  Court  or  a  Judge  shall  otherwise  order,  the  sheriff 
shall  distrain  the.  defendant  by  all  his  lands  and 
chattels  in  the  sheriff's  bailiwick,  till  the  defendant 
deliver  the  property ;  or  at  the  option  of  the  plaintiff, 
that  the  sheriff  cause  to  be  made  of  the  defendant's 
goods  the  assessed  value,  if  any,  of  the  property. 

An  order  under  this  Rule  depriving  the  defendant  of  the 
option  of  obtaining  specific  goodn  upon  paying  the  value  assessed, 
can  only  be  made  after  the  value  of  the  goods  has  been  assessed 
{CorbeU  v.  Ltwin,  W.  N.  1884,  62). 

Costa.  2.  A  writ  of  delivery  shall  be  in  the  Form  No.  10 

in  Appendix  H;  and  when  a  writ  of  delivery  is 
issued,  the  plaintiff  shall,  either  by  the  same  or  a 
separate  writ  of  execution,  be  entitled  to  have  made  of 
the  defendant's  goods  the  damages  and  costs  awarded, 
and  interest 


ORDER  XLIX. 
Transfers  and  Consolidation. 

This  Order  corresponds  with  the  previous  Order  LL  Rules  4 
and  6  are  new.  Rule  8  refers  only  to  causes  or  matters  pending 
in  the  **  same  Division  ; "  the  words  in  the  previous  RiUe  were 
**  Division  or  Divisions." 

'  LI.  1.  1.  Causes  or  matters  may  be  transferred  from  one 

chiS'^ii^'!^  Division  to  another  of  the  High  Court  or  from  one 
Judge  to  another  of  the  Chancery  Division  by  an 
order  of  the  Lord  Chancellor,  provided  that  no  transfer 
shall  be  made  from  or  to  any  Division  without  the 
consent  of  the  President  of  the  Division. 
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Hie  Lord  Chancellor  has  exohisiTe  jnnKHction  to  make  this 
order  {Re  HvHey,  1  Oh.  D.  11 ;  iZe  BoydCt  TnuU,  Ibid,  12).  In 
a  memorandum  issued  Nov.  10, 1875  (1  Ch.  D.  41),  James,  L.  J., 
stated,  that  the  Lord  Chancellor  would  direct  the  transfer  of  any 
action  on  a  written  application  to  his  secretary,  accompanied  by 
the  written  consent  of  all  parties ;  but  where  all  parties  did  not 
consent  the  application  must  be  made  to  the  Lord  Chancellor  in 
Court.  The  latter  application  is  made  by  motion  on  notice,  a 
copy  of  which  should  be  left  with  the  secretary  of  the  Lord 
Chancellor,  and  an  appointment  obtained  for  the  hearing  of  the 
motion  (Dan.  Ch.  Pr.  6th  ed.  vol.  i  29,  note  (it). 

2.  In  the  Chancery  Division  a  transfer  of  a  cause     u,  la. 
or  matter  from  one  Judge  to  another  may  by  the  same  ^^^  of 
or  a  separate  order  be  ordered  to  be  made  or  to  be  triaiOTheur. 
deemed  to  have  been  made  for  the  purpose  only  of  *^**°*^* 
hearing  or  of  trial,  and  in  such  case  the  original  and 
any  further  hearing  shall  take  place  before  the  Judge 
to  whom  the  cause  or  matter  shall  be  so  transferred ; 
but  all  other  proceedings  Uierein,  whether  before  or 
after  the  hearing  or  trial  of  the  cause  or  matter,  shall 
be  taken  and  prosecuted  in  the  same  manner  as  if  such 
cause  or  matter  had  not  been  transferred  from   the 
Judge  to  whom  it  was  assigned  at  the  time  of  transfer, 
and  as  if  such  Judge  had  given  or  made  the  judgment 
or  order,  if  any,  therein,  unless  the  Judge  to  whom 
the  cause  or  matter  is  transferred  shall  direct  that  any 
further  proceedings  therein,  before  or  after  the  hearing 
or  trial  thereof,  shall  be  taken  and  prosecuted  before 
himself  or  before  an  ofl&cial  Referee  or  special  referee. 

Under  this  Bule  when  an  interlocutoiy  application  relates  to 
the  merits  of  the  case,  the  Judge  to  whom  the  action  has  been 
transferred  is  the  proper  person  to  deal  with  the  application 
{Robimon  v.  Chadwick,  26  W.  R.  421 ;  Uoyd  v.  J<me9^  7  Ch.  D. 
390). 

As  to  dischai^ging  an  ex  parte  order  made  by  the  Judge  from 
whom  the  action  has  been  transferred  see  Hm't  v.  2'ke  Sceptre 
FireJfUur,  Co.,  W.  N.  1879,  60.  A. 

An  application  for  a  charging  order  is  such  a  further  proceed- 
ing as  wiU  be  ordered  before  the  Judge  who  tried  the  case 
{Porter  v.  WtM,  50  L.  J.  Ch.  281).  So  is  one  for  the  Court  to 
exercise  its  jurisdiction  over  a  solicitor,  on  account  of  conduct 
disclosed  in  an  action  {Cave  v.  Cave,  49  L.  J.  Ch.  656),  and  a 
qnestion  upon  the  proper  construction  of  a  portion  of  the  word- 
ing of  an  order  (Saaio  v.  Brown^  50  lb  J.  Ch.  ^52),  also  on  the 
question  as  to  taxation  of  costs  {Smitk  v.  Day,  W.  N.  1881,  27). 
In  FriU  V.  i/odsoii,  14  Ch.  D.  561,  Fry,  J.  (at  that  time  sitting 
in  the  Auxiliazy  Court  of  the  Chancery  Division),  held  that  an 
application  to  vary  the  judgment,  by  giving  the  costs  of  an 
adjourned  motion,  was  a  suitable  proceeding  to  be  heard  before 


3.  Any  cause  or  matter  may,  at  any  stage,  be  trans-      u.  3. 
f erred  from  one  Division  to  another  by  an  order  made  cJuru 
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by  the  Court  or  any  Judge  of  the  Division  to  which 
the  cause  or  matter  is  assigned :  Provided  that  no 
such  transfer  shall  he  made  without  the  consent  of  the 
President  of  the  Division  to  which  the  cause  or  matter 
is  proposed  to  be  transferred. 

By  sea  12  Jud.  Act,  1881,  ante^  in  CMes  of  urgency  during 
the  absence,  from  illness  or  otherwise,  of  a  Judge,  any  other 
Judge  of  the  same  Court  may  officiate  for  him ;  by  sec.  5  Jud. 
Act,  1884,  upon  the  request  of  the  L.  C.  any  Judge  of  any 
Division  may  sit  and  act  for  any  other  Judge  absent  from  ill- 
ness or  any  other  cause. 

Motions  for  transfer  under  this  Rule  should  be  on  notice 
{Humphreys  v.  Edrcardg,  45  L.  J.  Ch.  112).  The  transfer  is  not 
effectual  until  the  consent  of  the  President  of  the  Division  to 
which  it  in  made  is  obtained  {Ibid.).  In  Storey  v.  Waddle,  4 
Q.  B.  D.  289.  A,  James,  L.  J.,  said,  **  I  doubt  very  much  if  we 
have  power  to  make  the  transfer  without  the  consent  of  the 
Presidents  of  both  Divisions  from  and  to  which  the  transfer  is 
proposed  to  be  made,*'  and  he  declined  to  interfere  with  the 
discretion  of  the  Q.  B.  D.  refusing  a  transfer,  Bramwell  and 
Brett,  L. JJ.,  ooncurrinff. 

This  Rule  relates  only  to  the  transfer  of  an  action  from  one 
Division  to  another,  and  does  not  authorise  a  transfer  from  a 
Judge  of  one  Division  to  another  Judge  of  the  same  Division 
{Chapman  v.  JRecd  Prop,  Trust,  7  Ch  D.  732). 

Where  the  action  is  one  which  can  be  more  conveniently  dis- 
posed of  in  the  Chancery  Division,  or  for  which  that  Division 
only  has  the  requisite  machinery,  it  ought  to  be  transferred 
{Hillmany.  Mayhew,  1  Ex.  D.  132  ;  HcUoway  v.  Y&rk,  2  Ex.  IX 
833.  A;  Zonrf.  Land  Co.  v.  Harris,  63  L.  J.  636).  Where 
defendant  by  his  counter-claim  asked  for  the  rectification  of  a 
deed  and  specific  performance  of  an  agreement,  the  transfer  was 
refused  {St(yrey  v.  Waddle,  4  Q.  B.  D.  289.  A).  And  in  the 
Standard  Discount  Co.  v.  Barton,  37  L.  T  581,  where  the  Court 
thought  that  the  proceedings  in  the  Chancery  Division  had  been 
instituted  for  the  purpose  of  delaying  the  action  in  the  Q.  B.  D., 
by  making  a  claim  not  necessarily  a  part  of  the  original  dispute, 
which  the  Chancery  Division  alone  had  jurisdiction  to  deal  with, 
they  refused  to  make  the  transfer. 

When  actions  are  pending  in  the  Chancery  Division  and  the 
Q.  B.  D.,  arising  out  of  the  same  circumstances,  they  may  be 
transferred  for  Uie  purpose  of  consolidation  {Holmes  v.  Hervey, 
25  W.  R.  80). 

Though  the  Q.  B.  D.  cannot  reform  or  set  aside  a  deed  with 
regard  to  its  effect  in  the  future,  it  will,  for  the  purpose  of  de- 
termining an  action,  treat  it  as  set  aside  {Afostyn  v.  West  Mostyn 
Coal  Co.,  1  C.  P.  D.  150 ;  Walsh  v.  Lonsdale,  52  L.  J.  Ch.  4), 

Shipping  cases  will  be  transferred  to  the  Admiralty  Division 
if  they  be  of  such  nature  as  that  Division  is  peculiarly  fitted  to 
deal  with  {Humphreys  v.  Edward*,  45  L.  J.  Ch.  112 ;  The  Sttam 
Nav.  Co.  T.  London  d:  Edinbvrgh  Shipping  Co.,  W.  N.  1876, 66  ; 
Hawkins  v.  Morgan,  49  L.  J.  618). 

partiouUr  4.  A  particular  application  in  any  cause  or  matter 
ma"S**^'*  may  hy  the  direction  of  the  Lord  Chancellor  he  heard 
heard  hv      and  dJsposed  of  hy  any  JuJge  of  the  iiign  \jo\m  who' 
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shall  consent  so  to  do,  to  whatevftr  pivisign  or  Jadge 
such  cause  or  matter  may  liave  been  assigned,, 

6.  When  an  order  has  beenjnade  by  any  Judge  o^jrn^^f^  ^ 
the  Chancery  Divisioinor   the   winding-up   of  any  winding  up, 
company,  or  for  the  administration  gf  tte'SSSSTs  of  any  tJa^ 
testator  or  intestate,  the  Judge  in  whose  CourF  sucn 
winding-up  or'admlntstratidn  shall 'T)e  pending  shall 
^ve  poweir,  wfthotit  any  further  con5egt,"to'OTtt6y"the 
transter  tcTsuch  Judge  of  any  cause  or  matter  pending 
in  any  other  COUrt  OF  DlVl5l(Tri  ^TOTlght  6t  continued 
by  or  against  such  company,  or  by  or  against  the 
executors  or  administrators  of  the  testator  or  intestate 
whose  assets  are  being  so  administered,  as  the  case 
may  be. 

This  order  may  be  obtained  ex  parte  {Re  Landore  Siemeni 
Sted  Co.,  10  Ch.  D.  489  ;  Jie  United  Kingd<m  Electric  Teteyraph 
Co.,  29  W.  R.  833 ;  Field  v.  Field,  W.  N.  1877,  98  ;  Jie  Sharpe, 
W.  N.  1884,  28). 

As  to  the  power  of  a  Judge  after  a  receiving  order  has  been 
made  to  order  the  transfer  of  pending  actions  to  himself,  see 
Bankruptcy  Act,  1883,  s,  102  (4). 

In  administration  the  action  must  be  against  the  executor  qua 
executor  {Chapman  v.  Mason^  40  L.  T.  678).  Under  this  Rule 
such  an  action  against  an  executor  will  be  transferred,  although 
it  is  against  him  personally  for  a  devastavit  {Re  Timms,  26 
W.  R.  691). 

When  on  the  hearing  of  a  petition  for  winding-up  a  company 
it  appears  that  a  prior  petition  (of  which  the  subsequent  applicant 
had  no  notice)  is  pending  in  another  branch  of  the  Court,  and  also 
a  motion  before  the  Lord  Chancellor  for  the  transfer  of  the  subse- 
quent petition  to  be  heard  with  it,  the  Judge  is  not  bound  to 
order  the  petition  to  stand  over  until  after  the  hearing  of  the 
motion  for  transfer  {Re  Wynaad  Lead  Co.,  81  W.  R  226),  Jessel, 
M.R,  intimated  that  an  application  might  be  made  in  Chambers 
by  the  first  petitioner  for  the  conduct  of  the  liquidation  {Ibid, 
in  note). 

In  Weit  V.  Dowwnan,  27  W.  R.  355,  an  award  had  been 
published  and  made  a  rule  of  Court  in  the  Q.  B.  D.  and  the 
costs  taxed.  Bacon,  V.C,  considered  that  the  award  was  a 
matter  pending  in  that  Division,  and  that  he  had  jurisdiction  to 
transfer  it. 

In  Be  Thames  l^am  Ferry  Co,,  27  W.  R.  603,  Fry,  J.,  refused 
to  order  the  transfer  of  an  action  against  the  liquidator  of  a 
company  for  injuries  sustained  through  negligence,  on  the  plaintiff 
undertaking  to  apply  for  leave  to  amend  his  writ,  by  suing  the 
liquidator  personally,  and  not  as  liquidator. 

6.  When  any  summons  under  Order  LV.  Rules  3  Proceedings 
and  4,  shall  have  been  marked  with  the  name  of  a  J*^^^*)'*''' 
Judge  other  than  the  Judge  by  Rule  11  of  the  same  nao**®- 
Order  prescribed,   such   last-mentioned  Judge  shall, 
unless  cause  shall  appear  to  him  to  the  contrary,  with- 
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out  any  further  consent,  order  the  transfer  to  such 
Judge  of  the  summons  so  improperly  marked. 

Rules  8  and  4  of  Order  LV.  are  for  the  purpoee  of  determioing 
in  Chambers  certain  qnestions  in  administration,  &c. 

To  Chancery      7,  Any  cause  or  matter  transferred  from  any  other 
Divbion.      division  to  the  Chancery  Division,  shall,  by  the  order 
directing  the  transfer,  be  assigned  to  one  of  the  Judges 
of  that  Division  to  be  named  in  the  order. 

cousoiida-  8.  Causes  or  matters  ponding  in  the  same  Division 
tion  of  may  be  consolidated  by  order  of  the  Court  or  a  Judge 
^  °    ■       in  the  manner  in  use  before  the  commencement  of  the 

Principal  Act   in   the   Superior   Courts  of  Common 

Law. 

Under  this  Rule,  adopting  the  old  practice  at  Common  Law, 
the  Court  can  only  consolidate  actions  at  the  instance  of 
defendants,  and  not  on  the  application  of  a  number  of  different 
plaintiffs  against  the  same  defendant  (Smith  v.  Chadwick^  4  Ch. 
D.  869). 

In  case  the  plaintiffs  will  not  agree  to  allow  one  action  to  be 
tried  as  a  test  action,  the  Court  will  stay  proceedings  in  all 
actions  but  one,  and  see  what  becomes  of  that  one.  In  the 
absence  of  agreement,  the  plaintiff  in  an  action  thus  constituted 
a  test  action  has  no  right  to  be  indemnified  against  costs  by  the 
other  plaintiffs.  If  the  trial  of  the  original  test  action  has 
failed  to  be  a  real  trial  of  the  issue  between  the  plaintiffs  and 
the  defendants,  without  any  fault  of  the  other  plaintiffs,  the 
Court  has  power  to  substitute  another  in  its  place  (ArrMS  ^ 
ChadtneK9  Ch.  D.  469.  A  ;  Bennett  v.  Lord  Bury,  5  C. 


Where  an  action  is  commenced  that  covers  the  same  ground 
as  one  already  existing,  together  with  some  further  relief,  it 
win  be  stayed  as  to  the  first  part  {Morton  v.  Quidfc,  26  W.  R. 
441). 

One  of  two  cross  actions  between  the  same  parties  may  be 
stayed,  fifiving  leave  to  raise  by  defence,  set-off,  and  counter- 
claim all  questions  intended  to  be  raised  in  the  action  which 
is  stayed.  As  a  general  rule  that  party  should  have  the  con- 
duct of  the  proceedings  on  whom  the  substantial  burden  of  proof 
is  thrown  ;  and  if  there  be  nothing  to  choose  in  this  regard, 
then  on  the  party  who  was  first  in  point  of  time.  The  Judge 
must  consider  what  is  the  fair  mode  of  trying  that  which  is 
shown  to  be  the  substantial  matter  ( Thomaon  v.  S.  E,  Ry.  Co., 
9  Q.  B.  D.  320,  328.  A;  Ladd  v.  Puleston,  62  L.  J.  Ch.  816). 
Generally  this  wiU  only  be  done  when  the  issues  are  the  same 
{Adamton  v.  Tuff,  44  L.  T.  420). 

After  a  creditor  had  commenced  an  administration  action  the 
executors  issued  their  writ  for  the  same  purpose,  the  creditor's 
action  was  stayed,  and  the  executors  given  the  conduct  of  the 
proceedings  {Emina  JSmith'i  Estate,  83  L.  T.  804). 

When  an  action  is  transferred  from  an  inferior  Court,  and 
consolidated  with  a  cross  action  begun  in  the  £Ugh  Court,  the 
plaintiffs  in  the  action  in  the  inferior  Court  will  be  placed  in  the 
position  of  plamtiffs  in  the  consolidated  actions  if  they  began 
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the  aoiicm  in  the  inferior  Court  before  the  cross  action  in  the 
High  Court  {The  Ntver  Despair,  9  P.  D.  84). 


ORDER  L. 

Rule  3  of  this  Order  is  made  somewhat  wider  in  its  applica- 
tion. Rules  i  and  5  are  new.  Rule  9  is  taken  from  the  Chan- 
cery Procedure  Act,  1862,  sec  67.  A  provision  is  introduced 
ifjx  the  prevention  of  the  repetition  or  continuance  of  a  wrongful 
act  (r.  12).  Rules  18-16  are  adopted  from  theR.  G.  H.  T.,  1»68, 
1 18-120.  The  second  part  relates  to  receivers.  Rule  21  is  taken 
from  ConsoL  Order  XXXV.  23 ;  the  remainder  is  more  or  less 
adapted  from  Consol.  Order  XXIY.  Rule  23  directs  that  the 
acoonnts  of  liquidators  are  to  be  passed  and  verified  in  the  same 
manner  as  receiver's  accounts. 

L  Interlocutory  Orders  as  to  Mandamus  In- 
junctions OR  Interim  Preservation  op  Pro- 
perty, &a 

1.  When  by  any  contract  a  primd  facie  case  of  ui.  i. 
liability  is  established,  and  there  is  alleged  as  matter  JSd^"^ 
of  defence  a  right  to  be  relieved  wholly  or  partially 
from  such  liability,  the  Court  or  a  Judge  may  make  an 
order  for  the  preservation  or  interim  custody  of  the 
subject-matter  of  the  litigation,  or  may  order  that  the 
amount  in  dispute  be  brought  into  Court  or  otherwise 
secured. 

Where  an  interlocutory  ofder  has  been  made  for  payment  into 
Court  under  this  Rule,  it  can  be  enforced  by  attachment,  if  the 
person  against  whom  the  order  is  made  is  within  any  of  the 
exceptions  of  sec.  4  of  the  Debtors  Act,  1869  {Hutchinson  v. 
JJaHmoni,  W.  N.  1877, 29). 

la.  Whenever  an  application  shall  be  made  before  r.  s.  c. 
trial  for  an  injunction  or  other  order,  and  on  the  open-  xriii^^* 
ing  of  such  application,  or  at  any  time  duriug  the  preliminary 
hearing  thereof,  it  shall  appear  to  the  Judge  that  the  ^^^ 
matter  in  controversy  in  the  cause  or  matter  is  one 
which  can  be  most  conveniently  dealt  with   by  an 
early  trial,  without  first  going  into  the  whole  merits  on 
affidavit  or  other  evidence  for  the  purposes  of   the 
application,  it  shall  be  lawful  for  the  Judge  to  make 
an  order  for  such  trial  accordingly,  and  to  direct  such 
trial  to  be  held  at  the  next  or  any  other  assizes  for  any 
place,  if  from  local  or  other  circumstances  it  shall 
appear  to  him  to  be  convenient  so  to  do,  and  in  the 
meantime  to  make  such  order  as  the  justice  of  the  case 
may  require. 
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LII.2. 
Periahable 
goods. 


LII.  8. 
General 
powers. 


2.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on 
the  application  of  any  party,  to  make  any  order  for 
the  sale,  by  any  person  or  persons  named  in  such 
order,  and  in  such  manner,  and  on  such  terms  as  the 
Court  or  Judge  may  think  desirable,  of  any  goods, 
wares,  or  merchandise  which  may  be  of  a  perishable 
nature  or  likely  to  injure  from  keeping,  or  which  for 
any  other  just  and  sufficient  reason  it  may  be  desirable 
to  have  sold  at  once. 

On  the  a£Bdavit  of  the  plaintiff  stating  that  the  property  was 
rapidly  being  damaged,  the  Court  of  Appeal  appointed  him  re- 
ceiver and  manager  though  no  application  for  this  purpose  had 
been  made  either  to  the  Divisional  Court  or  a  Judge  (Hyde  v. 
Warden,  1  Ex.  D.  809.  A). 

In  BaHholomew  v.  Freeman,  8  C.  P.  D.  816,  the  Court  ordered 
a  horse  to  be  sold,  on  the  ground  that  it  was  consuming  its  value 
in  food,  and  there  was  no  reason  why  it  should  not  be  sold. 

3.  It  shall  be  lawful  for  the  Court  or  a  Judge,  upon 
the  application  of  any  party  to  a  cause  or  matter,  and 
upon  such  terms  as  may  be  just,  to  make  any  order 
for  the  detention,  preservation,  or  inspection  of  any 
property  or  thing,  being  the  subject  of  such  cause  or 
matter,  or  as  to  which  any  question  may  arise  therein, 
and  for  all  or  any  of  the  purposes  aforesaid  to  authorise 
any  persons  to  enter  upon  or  into  any  land  or  building 
in  the  possession  of  any  party  to  such  cause  or  matter, 
and  for  all  or  any  of  the  purposes  aforesaid  to  authorise 
any  samples  to  be  taken,  or  any  observation  to  be  made 
or  experiment  to  be  tried,  which  may  be  necessary  or 
expedient  for  the  purpose  of  obtaining  full  information 
or  evidence. 

On  the  affidavit  of  plaintiff,  stating  that  the  property  was 
rapidly  being  damaged,  the  Court  of  Appeal  appointed  hun  re- 
ceiver and  manager,  though  no  application  for  this  purpose  had 
been  made  either  to  the  Divisional  Court  or  a  Judge  {Hyde  v. 
Warden,  1  Ex.  D.  809.  A). 

Under  this  Rule  the  Judge  of  the  Probate  Division  has  made 
an  order  prohibiting  the  d^ing  with  the  shares  in  a  ship,  part 
of  the  estate  of  an  intestate,  under  17  &  18  Vict.  o.  104,  s.  65 
(NickcloM  V.  Dracachia,  1  P.  D.  72). 

In  VelaH  v.  Braham,  46  L.  J.  415,  jewellery  was  ordered  to 
be  placed  in  the  custody  of  an  officer  of  the  Court  to  abide  the 
result  of  an  action. 

An  order  was  made  in  Chambers  for  the  inspection  of  the 
defendant's  property,  the  costs  of  the  inspection  to  be  paid  by 
the  plaintiff.  Held  that  the  plahitiff  could  not  appeal  from  so 
much  of  the  order  as  referred  to  the  costs  of  the  inspection 
{MUchell  V.  Barley  OoUicry,  10  Q.  B.  D.  457). 

Persons  who  have  an  oider  made  against  them  for  inspection 
of  their  property  under  this  Rule  are  entitled  to  have  it  limited 
to  what  is  necessary  for  the  purposes  of  the  action  {Cooper  v. 
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Ince  BaU  Co.,  W.  N.,  187<$,  24).  An  order  wm  there  made  to 
inspect  the  mines  and  workings  of  the  Uefend&nts  under  and 
near  the  plaintiff's  mines  as  delineated  or  described,  and  to 
measure  the  coal  taken  away  from  under  the  plaintiff's  lands. 
Two  days'  notice  of  inspection  to  be  given.  Inspection  to  be 
made  through  the  pits  of  defendants,  unless  other  access  pro- 
vided.   No  notice  to  inspect  for  a  week. 

In  StreUey  v.  Pear$on,  15  Ch.  D.  113,  an  injunction  was 
granted  to  restrain  the  lessee  of  a  mine  from  ceasing  pumping 
so  as  to  preserve  it  pendmg  action. 

4.  It  shall  be  lawful  for  any  Judge,  by  whom  any  iMpection 
cause  or  matter  may  be  heard  or  tried  with  or  without  ^^  ^"<^ 
a  jury,  or  before  whom  any  cause  or  matter  may  be 
brought  by  way  of  appeal,  to  inspect  any  property  or 

thing  concerning  which  any  question  may  arise 
therein. 

5.  The  provisions  of  Kule  3  of  this  Order  shall  insMction 
apply  to  inspection  by  a  jury,  and  in  such  case  the  ^^  ^"'^• 
Court  or  a  Judge  may  make  all  such  orders  upon  the 
sheriff  or  other  person  as  may  be  necessary  to  procure 

the  attendance  of  a  special  or  common  jury  at  such 
time  and  place,  and  in  such  manner  as  they  or  he  may 
think  fit 

Parties  can  obtain  a  view  under  this  Rule  ex  parte,  when  they 
have  the  consent  of  the  other  side  (Piekard  v.  0,  N,  R,  Co,, 
W.  N.  1888, 194). 

6.  An  application  for  an  order  under  section  25,  sub-     m-  4. 
section  8,  of  the  Principal  Act,  or  under  Rules  2  or  3  how^iSSft."' 
of  this  Order,  may  be  made  to  the  Court  or  a  Judge 

by  any  party.  If  the  application  be  by  the  plaintiff 
for  an  order  under  the  said  sub-section  8  it  may  be 
■  made  either  ex  parte  or  with  notice,  and  if  for  an  order 
under  Rules  2  or  3  of  this  Order  it  may  be  made 
after  notice  to  the  defendant  at  any  time  after  the 
issue  of  the  writ  of  summons,  and  if  it  be  by  any 
other  party,  then  on  notice  to  the  plaintiff,  and  at 
any  time  after  appearance  by  the  party  making  the 
application. 

When  the  object  of  the  motion  would  be  otherwise  defeated 
the  Court  may  grant  an  ex  parte  application  {MeluitiK  v.  Milton, 
24  W.  R.  697).  Where  defendant  has  had  notice  of  motion,  it 
is  improper  to  srant  an  injunction  against  him  ex  parte,  though 
the  pressure  of  business  has  prevented  it  coming  on  in  due 
course  (Cfraham  v.  Campbdl,  7  Ch.  D.  490.  A).  Where  the 
plaintiffs  had  filed  affidavits  that  the  defendants  had  in  their 
possession  old  cases  for  brandy  which  had  been  used  by  the 
plainti&  and  had  their  brand  upon  them,  and  which  the  defend- 
ants were  now  filling  with  their  own  brandy,  and  selling  as  the 


382  Order  L.  IrUerlocutary  Orders. 

plaintiffs*,  Mftlins,  V.C.,  granted  an  order  for  taking  samples  on 
expatie  motion  (Mennettp  v.  Bohmatm,  W.  N.  1877,  14). 

An  application  on  behalf  of  a  guardian  to  restrain  a  marriage 
with  a  ward  of  Ck>art,  will  be  granted  ex  parte  till  further 
order  {Norrii  v.  Ormond,  W.  N.  1883,  68). 

When  it  was  alleged  that  trustees  were  on  the  e^e  of  bank- 
ruptcy a  receiver  was  appointed  on  an  eap  parte  amplication  before 
the  service  of  the  writ  {Re  H.'b  Estate,  1  Gh.  D.  276). 

A  defendant  may  apply  for  the  appointment  of  a  receiver, 
although  the  plaintiff  has  already  served  notice  of  motion  for  the 
same  purpose  {Sargant  v.  Read,  1  Oh.  D.  600) ;  and  in  a  proper 
case  he  may  do  so  ex  parte  {Hick  v.  Lockwood,  W.  N.  1883,  48 
Jud.  Act,  1878,  8.26,  §8). 

In  BoUon  v.  London  School  Board,  7  Oh.  D.  766,  there  was  a 
motion  to  continue  an  interim  injunction  which  was  on  the  point 
of  expiring.  A  cross  notice  to  have  the  injunction  dissolved 
was  considered  unnecessary,  and  was  dismissed  with  costs, 
although  defendant  was  successful  in  getting  the  interim  order 
dissolved. 

x/7. 6.  7.  An  application  for  an  order  under  Rule  1  of  this 

inS?im'^      Order  may  be  made  by  the  plaintiff  at  any  time  after 

order.  his  right  thereto  appears  from  the  pleadings;  or,  if 

there  be  no  pleadings,  is  made  to  appear  by  affidavit 

or  otherwise  to  the  satisfaction  of  the   Court   or  a 

Judge. 

Lii.  6.  8.  Where  an  action  is  brought  to  recover,  or  a 
subfwt  to  defendant  in  his  defence  seeks  by  way  of  counter-claim 
lien.  to  recover  specific  property  other  than  land,  and  the 

party  from  whom  such  recovery  is  sought  does  not 
dispute  the  title  of  the  party  seeking  to  recover  the 
same,  but  claims  to  retain  the  property  by  virtue  of  a 
lien  or  otherwise  as  security  for  any  sum  of  money, 
the  Court  or  a  Judge  may,  at  any  time  after  such 
last-mentioned  claim  appears  from  the  pleadings,  or, 
if  there  be  no  pleadings,  by  affidavit  or  otherwise  to 
the  satisfaction  of  such  Court  or  Judge,  order  that 
the  party  claiming  to  recover  the  property  be  at 
liberty  to  pay  into  Court,  to  abide  the  event  of  the 
action,  the  amount  of  money  in  respect  of  which  the 
lien  or  security  is  claimed,  and  such  further  sum  (if 
any)  for  interest  and  costs  as  such  Court  or  Judge 
may  direct,  and  that,  upon  such  payment  into  Court 
being  made,  the  property  claimed  be  given  up  to  the 
party  claiming  it. 

In  Morgan  v.  Oreatrex,  W.  N.  1884,  2,  Butt,  J.,  refused  to 
order  tiie  delivery  up  under  this  Rule  of  the  deeds  relating  to 
a  mortgage,  thougli  the  mortgage  debt  was  paid,  and  the  de- 
fendant mortgagor  offered  to  bring  the  mortgagee's  costs  into 
CJourt. 
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9.  Where  any  real  or  personal  estate  forms  the  Jno^«  of 
subject  of  any  proceedings  in  the  Chancery  Division,  c!>urt. 
and  the  Judge  is  satisfied  that  the  same  will  be  more 

than  sufficient  to  answer  all  the  claims  thereon  which 
ought  to  be  provided  for  in  such  proceedings,  the 
Judge  may  at  any  time  after  the  commencement  of 
the  proceedings,  allow  to  the  parties  interested  therein, 
or  any  one  or  more  of  them,  the  whole  or  part  of  the 
annual  income  of  the  real  estate  or  a  part  of  the 
personal  estate,  or  the  whole  or  part  of  the  income 
thereof,  up  to  such  time  as  the  Judge  shall  direct. 

Thia  Rule  is  taken  from  15  &  16  Vict  a  86,  s.  57.  Under 
the  powers  conferred  by  that  section,  the  Court  refused  to  make 
any  order  where  there  was  neither  a  report  of  debts  nor  an  un- 
qualified  admission  of  assets  by  the  executors  {Chuih  v.  CarUr^ 
W.  N.  1867, 179  ;  Knighi  v.  KnigU,  16  Beav.  858). 

In  Rowley  y.  Burge$$,  2  W.  R.  652,  the  Ckiurt  thought  that  the 
section  was  only  intended  to  apply  where  the  matter  in  dispute 
could  not  be  disposed  of  for  a  considerable  time. 

10.  Whenever  in  an  action  for  the  administration     ui.  6a. 
of  the  estate  of  a  deceased  person,  or  execution  of  the  2S2!****^  ^' 
trusts  of  a  written  instrument,  a  sale  is  ordered  of  any 
property   vested  in  any   executor,  administrator,    or 
trustee,  the  conduct  of  such  sale  shall  be  given  to  such 
executor,  administrator,  or  trustee,  unless  the  Court  or 

a  Judge  shall  otherwise  direct. 

Where  one  of  the  trustees  was  also  tenant  for  life,  the  conduct 
of  the  sale  was  given  to  the  others  who  were  defendants  {Re 
Qardnert  Oardner  v.  BeaumorUy  48  L.  J.  Ch.  644). 

11.  No  writ  of  injunction  shall  be  issued.     An  in-  ^  .^^v^ 
junction  shall  be  by  a  judgment  or  order,  and  any  such  junction 
judgment  or  order  shall  have  the  effect  which  a  writ  »hoU«hed. 
of  injunction  previously  had. 

12.  In  any  cause  or  matter  in  which  an  injunction  injunction 
has  been,  or  might  have  been  claimed,  the  plaintiff  go°^Jj?P«"- 
may,  before  or  after  judgment,  apply  for  an  injunction  injuiy. 

to  restrain  the  defendant  or  respondent  from  the 
repetition  or  continuance  of  the  wrongful  act  or  breach 
of  contract  complained  of,  or  from  the  commission  of 
any  injury  or  breach  of  contract  of  a  like  kind  relating 
to  the  same  property  or  right,  or  arising  out  of  the 
same  contract ;  and  the  Court  or  a  Judge  may  grant 
the  injunction,  either  upon  or  without  terms,  as  may 
be  just. 

When  there  is  no  imminent  danger  of  injury  to  the  plaintiffs, 
the  matter  may  stand  to  the  trial  (Attenborough  v.  London 
Telephone  Co,,  W.  N.  1884,  2). 
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Penal  13.  Leave  to  compound  a  penal  action  shall  not  be 

to  wm-  ^*  given  in  cases  where  part  of  the  penalty  goes  to  the 
pound.        Crown,  unless  notice  shall  first  have  been  given  to  the 

proper  officer;  but  in  other  cases  it  may  be  given 

without  notice  to  any  officer. 

It  was  held  under  R.  G.  H.  T.,  1853,  118,  from  which  this 
Rule  is  taken,  that  on  a  motion  to  compound  a  penal  action,  it 
must  appear  that  the  defendant  has  pleaded  (Reg,  v.  Collier,  2 
DowL  681). 

Order  to  14.  The  Order  to  compound  a  penal  action  shall 

compound,  expressly  state  that  the  defendant  undertakes  to  pay 

the  sum  for  which  the  Court  has  given  him  leave  to 

compound  the  action. 

16.  When  leave  is  given  to  compound  a  penal 
action,  where  part  of  the  penalty  goes  to  the  Crown, 
the  Queen's  half  of  the  composition  shall  be  paid  into 
the  hands  of  the  Master  of  the  Crown  Office  Depart- 
ment of  the  Central  Office  for  the  use  of  Her  Majesty. 


Crown 
share. 


R.8,C. 
Oct  1884. 
Equitable 
execution. 
Discretion 
of  Court  as 
to  appoint- 
ment. 


Security  to 
begiveu. 


11.    EsCBIVERa 

15a,  In  every  case  in  which  an  application  is  made 
for  the  appointment  of  a  receiver  by  way  of  equitable 
execution,  the  Court  or  a  Judge  in  determining 
whether  it  is  just  or  convenient  that  such  appointment 
should  be  made  shall  have  regard  to  the  amount  of 
the  debt  claimed  by  the  applicant,  to  the  amount 
which  may  probably  be  obtained  by  the  receiver,  and 
to  the  probable  costs  of  his  appointment,  and  may,  if 
they  or  he  shall  so  think  fit,  direct  any  inquiries  on 
these  or  other  matters  before  making  the  appointment 

16.  Where  an  order  is  made  directing  a  receiver  to 
be  appointed,  unless  otherwise  ordered,  the  person  to 
be  appointed  shall  first  give  security,  to  be  allowed  by 
the  Court  or  a  Judge  and  taken  before  a  person 
authorised  to  administer  oaths,  duly  to  account  for 
what  he  shall  receive  as  such  receiver,  and  to  pay  the 
same  as  the  Court  or  Judge  shall  direct ;  and  the  per- 
son so  to  be  appointed  shall,  unless' otherwise  ordered, 
be  allowed  a  proper  salary  or  allowance.  Such  security 
shall  be  by  recognizance  in  the  Form  No.  21  in  Ap- 
pendix L,  unless  the  Court  or  a  Judge  shall  otherwise 
order. 

As  to  the  seourity  to  be  given  by  a  reoeiver,  see  p.  17  atUe, 
and  Seton,  4th  Ed.  426. 
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17.  Where  any  judgment  or  order  is  pronounced  -^<^^i"™" 
or  made  in  Court  appointing  a  person  therein  named  c^ben 
to  he  receiver,  the  Court  or  a  Judge  may  adjourn  to  '^''• 
Chambers  the  cause  or  matter  then  pending,  in  order 

that  the  person  named  as  receiver  may  give  security 
as  in  the  last  preceding  Bule  mentioned,  and  may 
thereupon  direct  such  judgment  or  order  to  be  drawn 
up. 

This  Rule  is  applicable  to  the  appointment  of  provisional 
liquidators  {Be  Hoyland  Colliery  Co.,  53  L.  J.  352). 

18.  When  a  receiver  is  appointed  with  a  direction  Passing 
that  he  shall  pass  accounts,  the  Court  or  Judge  shall  ^^^J^    : 
fix  the  days  upon  which  he  shall  (annually,  or  at 

longer  or  shorter  periods)  leave  and  pass  such  accounts, 
and  also  the  days  upon  which  he  shall  pay  the  balances 
appearing  due  on  the  accounts  so  left,  or  such  part 
thereof  as  shall  be  certified  as  proper  to  be  paid  by 
him.  And  with  respect  to  any  such  receiver  as  shall 
neglect  to  leave  and  pass  his  accounts  and  pay  the 
balances  thereof  at  the  times  so  to  be  fixed  for  that 
purpose  as  aforesaid,  the  Judge  before  whom  any  such 
receiver  is  to  account  may  from  time  to  time,  when 
his  subsequent  accounts  are  produced  to  be  examined 
and  passed,  disallow  the  salary  therein  claimed  by  such 
receiver,  and  may  also,  if  he  shall  think  fit,  charge 
him  with  interest  at  the  rate  of  £5  per  cent  per 
annum  upon  the  balances  so  neglected  to  be  paid  by 
him  during  the  time  the  same  shall  appear  to  have 
remained  in  the  hands  of  any  such  receiver. 

19.  Receivers'  accounts  shall  be  in  the  Form  No.  Form  of. 
14  in  Appendix  L,  with  such  variations  as  circum- 
stances may  require. 

20.  Every  receiver  shall  leave  in  the  Chambers  of  Affidavit, 
the  Judge  to  whom  the  cause  or  matter  is  assigned  ^•'*'y*^' 
his  account,  together  with  an  affidavit  verifying  the 

same  in  the  Form  No.  22  in  Appendix  L,  with  such 
variations  as  circumstances  may  require.  An  appoint- 
ment shall  thereupon  be  obtained  by  the  plaintiff  or 
person  having  the  conduct  of  the  cause  for  the  purpose 
of  passing  such  account. 

21.  In  case  of  any  receiver  failing  to  leave  any  FaUure 
account  or  affidavit,  or  to  pass  such  account,  or  to  J|J,£JJJ^ 
make  any  payment,  or  otherwise,  the  receiver  or  the 
parties,  or  any  of  them,  may  be  required  to  attend  at 
Chambers  to  show  cause  why  such  account  or  affidavit 

2b 
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has  not  "been  left,  or  such  account  passed,  or  such 
payment  made,  or  any  other  proper  proceeding  taken, 
and  thereupon  such  directions  as  shall  be  proper  may 
be  given  at  Cliambers  or  by  adjournment  into  Court, 
including  the  discharge  of  any  receiver  and  appoint- 
ment of  another,  and  payment  of  costs. 

R.  8.  c.  22.  A  certificate  of  the  Chief  Clerk  stating  the  result 

CeitifiSte  ^^  *  receiver's  account  shall  from  time  to  time  be  taken, 
of  receiver'a  Form  3  in  the  Appendix  hereto  shall  be  substituted  for 
account.       ^^^  ^^  j^  Appendix  L. 

This  Rule  is  substituted  for  the  previous  Rule  22. 

IIL  Liquidators. 

Acoounu  of.  23.  The  accounts  of  liquidators  shall  be  passed  and 
verified  in  the  same  manner  as  is  by  this  Order 
directed  as  to  receivers*  accounts. 

rV.  Guardians. 
R.  8.  c.  24.  The  accounts  of  guardians  shall  be  passed  and 

AooouSl      verified  in  the  same  manner  as  is  by   this  Order 
'  directed  as  to  receivers'  accounts. 


OEDEE  LI. 
Salbs  by  thb  Court. 

Rules  1  and  2  are  taken  from  the  Ghana  Proe.  Act,  1852,  ss. 
55  and  56 ;  Rule  3  from  the  GonsoL  Order  XXXV.  18 ;  Rules 
4-6  from  the  Rules  of  1857,  18-15.  The  part  as  to  oonveyano- 
ing  counsel  is  derived  from  the  Masters*  Abolition  Act,  1852, 
s.  40,  and  ConsoL  Order  II.  1-5.  Part  8  is  taken  from  the 
existing  practice  of  the  Admuralty  Division. 

I.  In  the  Chancery  Division, 

Of  real  1.  If  in  any  cause  or  matter  relating  to  any  real 

estate.  estate,  it  shall  appear  necessary  or  expedient  that 
the  real  estate  or  any  part  thereof  should  be  sold,  the 
Court  or  a  Judge  may  order  the  same  to  be  sold,  and 
any  party  bound  by  the  order  and  in  possession  of  the 
estate,  or  in  receipt  of  the  rents  and  pro£ts  thereof, 
shall  be  compelled  to  deliver  up  such  possession  or 
receipt  to  the  purchaser,  or  such  other  person  as  maj 
be  thereby  directed. 

In  TuLhcK  v.  TvUoch,  8  Eq.  574,  Malins,  V.C,  considered  that 
it  was  expedient  that  a  freehold  house  remaining  unoccupied 
and  unproductive  should  be  converted  into  money  as  ear^  as 
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possible.  In  BeU  v.  Turner,  2  Ch.  D.  409,  the  Court  ordered 
some  real  estate  of  a  deceased  defaulting  trustee  to  be  sold 
before  the  Chief  Clerk's  certificate,  on  its  appearixig  that  the 
personal  estate  would  be  insufficient  to  meet  tne  claim.  These 
two  cases  were  decided  on  see.  55  of  Ch.  P.  Act,  1852. 

An  order  for  sale  of  real  estate  was  refused  where  unborn 
persons  might  be  interested  add  the  Partition  Acts  did  not 
apply  {MiUf  v.  /arm,  50  L.  T.  48  (2). 

Where  it  appeared  that  at  the  hearing  the  plaintiff  would  be 
entitled  to  a  sale,  Hall,  Y.C,  in  Davit  v.  Askwin,  47  L.  J.  Ch. 
70,  declined  to  allow  that  the  defendants  were  entitled  to  any 
advantage  they  might  find  in  the  delay  between  a  sale  at  once 
and  a  sale  after  the  trial  This  decision  was  reviewed  in  Lond. 
&  County  Bank  v.  Dover,  11  Ch.  D.  204,  but  the  words  "  for  the 
purposes  of  the  suit "  on  which  that  case  turned  are  omitted 
from  this  Rule. 

Ab  to  sales  by  the  Court,  see  further  Seton,  4th  Ed.  pp. 
1893-1898. 

2.  Before  any  estate  or  interest  shall  be  put  up  for  Abstract  of 
sale  under  a  judgment  or  order,  an  abstract  of  the  *^*^ 
title  shall  unless   otherwise  ordered  be   laid  before 

some  conveyancing  counsel  approved  by  the  Court 
.  or  Judgo  for  his  opinion  thereon,  to  enable  proper 
directions  to  be  given  respecting  the  conditions  of 
sale  and  other  matters  connected  with  the  sale.  The 
copditions  of  sale  shall  specify  a  time  for  the  delivery 
of  the  abstract  of  title  to  the  purchaser  or  to  a 
solicitor: 

3.  Where  a  judgment  or  order  is  given  or  made,  TobMt 
whether  in  Court  or  in  Chambers,  directing  any  pro-  p*»«^i^*«» 
perty  to  be  sold  unless  otherwise  ordered,  the  same 

shall  be  sold,  with  the  approbation  of  the  Judge  to 
whom  the  cause  or  matter  is  assigned,  to  the  best  pur- 
chaser that  can  be  got,  the  same  to  be  allowed  by  the 
Judge,  and  all  proper  parties  shall  join  in  the  sale  and 
conveyance  as  tiie  Judge  shall  direct 

4.  Affidavits  for  the  purpose  of  enabling  the  Judge  Reserve 
to  fix  reserved  biddings  shall  state  the  value  of  the  ^^^<^«^ 
property  by  reference  to  an  exhibit  containing  such 
value,  so  that  the  value  may  not  be  disclosed  by  the 
affidavit  when  filed. 

6.  As  soon  as  particulars  and  conditions  of  sale  conditiona 
settled  at  Chambers  have  been  printed,  two  prints  ***  ■•^•* 
thereof  certified  by  the  solicitor  to  be  correct  prints 
of  the  particulars  and  conditions  settled  at  the  Judge's 
Chambers,  shall  be  left  at  Chambers. 

For  Form  of  ordinary  conditions  of  Sale,  see  Appendix  L.  15. 
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Affidavit  of       g^  An  office  copy  of  the  affidavit  of  the  persoif  ap- 
'^  pointed  to  sell  of  the  result  of  the  sale,  with  the  bidding 

paper  and  particulars  therein  referred  to,  shall  be  left 
at  Chambers  at  least  one  clear  day  before  the  day 
appointed  for  settling  the  certificate  of  the  result  of 
the  sale. 
For  Form  of  Affidftvit,  see  Appendix  L.  16. 

XL  Conveyancing  Counsel. 

RefemiMto  7.  The  Court  or  a  Judge  may  refer  to  the  Con- 
veyancing Counsel  of  the  Court  any  matter  relating  to 
the  investigation  of  the  title  to  an  estate  with  a  view 
to  an  investment  of  money  in  the  purchase  or  on 
mortgage  thereof,  or  with  a  view  to  a  sale  thereof,  or 
to  the  settlement  of  a  draft  of  a  conveyance,  mortgage, 
settlement,  or  other  instrument^  or  any  other  matter 
which  the  Court  or  a  Judge  may  think  fit  to  refer,  and 
may  receive  and  act  upon  the  opinion  given  in  the 
matter  referred. 

The  expense  of  drafts  to  be  settled  by'priTato  counsel  in 
additionto  the  oonveyancing  ootmsel  wUl  not  be  allowed  except 
by  order  (Order  LXV.  22). 

Objection  to      8.  Any  party  may  object  to  the  opinion  given  by 
opinion.       any  conveyancing  counsel,  and  thereupon  the  point  in 

dispute  shall  be  disposed  of  by  the  Judge  at  Chambers 

or  in  Court,  as  he  may  think  fit 

DUtribution  ®«  ^^®  busiuess  to  be  referred  to  the  Conveyancing 
ofbusineM  Counsel  of  the  Court  shall  be  distributed  among  them 
by  rotation.  ^^  rotation  by  the  fijst  clerk  to  the  Registrars  of  the 
Chancery  Division,  and  in  his  absence  by  the  second 
clerk,  and  in  ihe  absence  of  the  first  and  second  clerks, 
by  such  of  the  other  clerks  to  the  Begiatrars  as  the 
Senior  Registrar  may  determine. 

Rota  to  be  10.  The  clerk  making  such  distribution  shall  be 
^eopt^'  responsible  for  the  business  being  distributed  according 
to  regular  and  just  rotation,  .and  in  such  manner  as  to 
keep  secret  from  all  persons  the  rota  or  succession  of 
Conveyancing  Counsel  of  the  Court,  and  it  shall  be  his 
duty  to  keep  a  record  of  the  references  with  proper 
indexes,  and  to  enter  therein  all  such  references  with 
the  dates  when  the  same  are  made. 

Momoran-        11.  When  any  business  is  referred  to  the  Convey- 

riiSence     '^^cii^g  Couusel  of  the  Court,  a  short  memorandum  or 

minute  of  the  order  of  reference  shall  be  prepared  and 

signed  by  the  Registrar  if  made  in  Courts  or  by  the 
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Chief  Clerk  if  made  in  Chambers,  and  the  party  prose- 
cuting the  order,  or  his  solicitor,  shall  take  the  memo- 
randum or  minute  to  the  Registrars'  clerk,  whose  duty 
it  is  to  make  such  distribution  as  aforesaid,  and  such 
clerk  shall  add  at  the  foot  thereof  a  note  specifying  the 
name  of  the  Conveyancing  Counsel  of  the  Court  in 
rotation  to  whom  the  business  is  to  be  referred,  and 
the  memorandum  or  minute  shall  be  left  by  the  party 
prosecuting  the  order,  or  his  solicitor,  with  the  Con- 
veyancing Counsel,  and  shall  be  a  sufficient  authority 
for  him  to  proceed  with  the  business  so  referred. 

12.  In  case  the  Conveyancing  Counsel  of  the  Court  nineae,  tc, 
in  rotation  shall,  from  illness  or  from  any  other  cause,  **'  <'<»'*'*^- 
be  unable  or  decline  to  accept  the  reference,  the  same 

shall  be  offered  to  the  other  Conveyancing  Coimsel  of 
the  Court  successively  according  to  their  seniority  at 
the  bar,  until  some  one  of  them  shall  accept  the  same. 

13.  The  Judge  may,  if  he   thinks  fit,  direct  or  XMscrotion 
transfer  a  reference  to  any  one  in  particular  of  thejudgt 
Conveyancing  Counsel  of  the  Court. 

m.  In  Admiralty  Actions, 

14.  Every  commission  for  the  appraisement  or  sale  AppnOnA- 
of  property  under  the  order  of  the  Court  shall,  unless  nSrehSl 
the  Court  or  a  Judge  shall  otherwise  order,  be  executed 

by  the  Marshal  or  his  substitutes. 

16.  The  Marshal  shall  pay  into  Court  the  gross  Account  of 
proceeds  of  sale  of  any  property  which  shall  have"^*" 
been  sold  by  him,  and  shall  at  the  same  time  bring 
into  1^  Registry  the  account  of  sale,  with  vouchers 
in  support  thereof,  for  taxation  by  the  Admiralty 
Begistrar. 

16.  Any  person  interested  in  the  proceeds  may  be  objccUon  to 
heard  before  the  Admiralty  Registrar  on  the  taxation  t»«»^oi^ 
of  the  Marshal's  account  of  expenses,  and  an  objection 
to  the  taxation  shall  be  heard  in  the  same  manner  as 
an  objection  to  the  taxation  of  a  solicitor's  bill^of  costs. 
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ORDER  Ln. 
Motions  and  other  AppLiOATioNa 

The  instances  in  which  it  is  proper  now  to  move  for  a  rule  niti 
are  very  limited  (rr.  1,  2).     Rule  4  is  new,  as  well  as  the  latter 

g>rtion  of  Rule  5  ;  so  is  the  rest  of  the  Order  from  Rules  10-23. 
ules  16-18  are  taken  from  ConsoL  Order  XXXIV. ;  Rules 
19-22  iiom  Chancery  Rules,  1860,  1-4. 

Liii.  1.         1,  Where  by  these  Rules  any  application  is  autho- 

tions  to  ^^^^  ^  ^®  made  to  the  Court  or  a  Judge,  such  applica- 

court  to  be  tion,  If  made  to  a  Divisional  Cotirt  or  to  a  Judge  in 

by  motion.  Qq^j^^  ^hsiXi  be  made  by  motion. 

A  motion  to  discharge  a  prisoner  from  custody  may  take  pre- 
cedence of  all  other  motions,  per  Jessel,  M.R.,  in  Aaton  v. 
Sfunrock,  W.  N.  1880,  184. 

The  following  memorandum  by  the  Master  of  the  Rolls  appears 
in  the  W.  N.  1876,  296  : — That  on  a  motion  to  vary  the  minutes, 
the  only  question  which  he  could  allow  to  be  argued  was,  what 
was  the  actual  order  made,  and  that  he  could  not  on  such  motion 
allow  the  case  to  be  re-argued.  The  only  exceptions  were,  when 
both  parties  consented  to  something  being  added  to  the  minutes, 
or,  as  sometimes  happened,  when  it  could  not  be  ascertained 
what  order  had  been  made,  then  his  Lordship  would  allow  the 
cose  to  be  put  in  the  paper  and  argued  again.  The  practice  in 
the  Court  of  Appeal  is  similar  to  that  in  the  Covat  below  (T?ie 
Gen.  Share  Co,  v.  WeUey  PoUeries,  20  Ch.  D.  130). 

The  moving  party  should  produce  in  Court  a  copy  of  the 
minute  which  the  R^^trar  has  entered  in  his  book  {Jiooiruon  t. 
Barton  L.  Bd.,  21  Ch.  D.  621.  A). 

In  the  case  of  an  ordinary  motion  for  foreclosure  absolute,  it 
is  sufficient  for  counsel  to  hand  in  a  brief,  duly  indorsed,  to  the 
Registrar  of  the  day,  unless  there  are  special  circumstances  in 
the  evidence  requiring  the  case  to  be  mentioned  to  the  Judge, 
per  Chitty,  J.,  W.  N.  1883,  40. 

iiii.  2.  2.  No  motion  or  application  for  a  rule  nisi  or  order 
show'wmse.  ^  show  cause  shall  hereafter  be  made  in  any  action, 
or  (a)  to  set  aside,  remit,  or  enforce  an  award,  or  (b) 
for  attachment,  or  (c)  to  answer  the  matters  in  an 
aflfidavit,  or  (d)  to  strike  off  the  rolls,  or  (e)  against  a 
sheriff  to  pay  money  levied  under  an  execution. 

"Action"  is  defined  by  Judicature  Act,  1873,  s.  100,  to  be  a 
civil  proceeding  commenced  by  writ  {Mathewt  v.  Ovey,  13  Q.  B. 
D.  407.  A). 

nil.  8.  3.  Except  where  according  to  the  practice  existing 
moUoo.^'  at  the  time  of  the  passing  of  the  Principal  Act  any 
order  or  rule  might  be  made  absolute  ex  parte  in  the 
first  instance,  and  except  where  notwithstanding  Kule 
2  a  motion  or  application  may  be  made  for  an  order  to 
show  cause  only,  no  motion  shall  be  made  without 
previous  notice  to  the  parties  affected  thereby.     But 
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the  Court  or  a  Judge,  if  satisfied  that  the  delay  caused  interim 
by  proceeding  in  the  ordinary  way  would  or  might  ^^^^' 
entail  irreparable  or  serious  mischief,  may  make  any 
order  ex  parte  upon  such  terms  as  to  costs  or  otherwise, 
and  subject  to  such  undertaking,  if  any,  as  the  Court 
or  a  Judge  may  think  just ;  and  any  party  affected  by 
such  order  may  move  to  set  it  aside. 

Where  the  party,  who  has  given  notice  of  motion  to  rescind 
an  order,  does  not  appear,  he  will  be  directed  to  pay  the  costs 
{Berry  v.  Exchange  Co,,  1  Q.  B.  D.  77). 

Where  a  party  appeared  to  oppose  a  motion,  and  the  notice 
of  motion  was  bad  on  the  face  of  it,  held  that  he  was  not  bound 
to  appear,  and  was  not  entitled  to  his  costs  {Daubney  v.  Shuttle- 
Wfrih,  1  £z.  D.  58).  Similarly,  where  he  has  no  interest  in  the 
subject-matter  {Cam/phell  v.  Holyland,  7  Ch.  .D.  166). 

Leave  to  commence  an  action  against  a  company  in  liquidation 
cannot  be  obtained  ex  parte  {Western  and  Brazil  Tel,  Co.  v. 
Bihby,  42  L.  T.  821). 

As  to  when  (Sosts  will  be  given,  where  the  Court  decides  that 
it  has  no  jurisdiction,  see  Brown  v.  Shaw,  1  Ex.  D.  425.  A,  and 
QretU  Nortliem  Co.  v.  Inett,  2  Q.  B.  D.  284. 

As  to  where  a  defendant  does  not  appear,  see  Order  XIX.  10. 

4.  Every  notice  of  motion  to  set  aside,  remit,  or  Procedure 
enforce  an  award,  or  for  attachment,  or  to  strike  off  J^^JJ^®^ 
the  rolls,  shall  state  in  general  terms  the  grounds  of 
the  application;  and,  where  any  such  motion  is 
founded  on  evidence  by  affidavit,  a  copy  of  any  affi- 
davit intended  to  be  used  shall  be  served  with  the 
notice  of  lEiotion. 

This  Rule  applies  to  a  notice  of  motion  to  commit  for  con- 
tempt in  disobeying  an  order  for  discovery  {Litchfield  v.  Jones, 
25  Ch.  D.  64). 

6.  Unless  the  Court  or  a  Judge  give  special  leave  L^f^lu  \ 
to  the  contrary  there  must  be  at  least  two  clear  days  notice.  ^ 
between  the  service  of  a  notice  of  motion  and  the  day 
named  in  the  notice  for  hearing  the  motion  :  Provided 
that  in  applications  to  answer  the  matters  in  an  affi- 
davit  or  to  strike  off  the  rolls,  the  notice  of  motion 
shall  be  served  on  the  parties  not  less  than  ten  clear 
days  before  the  time  fixed  by  the  notice  for  making 
the  motion. 

When  an  application  is  made  to  serve  short  notice  of  motion, 
it  should  be  so  stated  to  the  Court,  and  the  fact  should  appear 
on  the  face  of  the  notice  served  on  the  other  party  {Davoton  v. 
Beewn,  22  Ch.  D.  604.  A). 

Appearing  by  counsel  to  object  to  a  notice  of  motion  on  the 
ground  of  want  of  personal  service,  is  a  waiver  of  the  objection 
{Harvey  v.  HaU,  23  L.  T.  391). 

Filing  with  the  proper  officer  is  dealt  with  under  Order  XIX. 
10.  Default  by  one  of  several  defendants  under  Order  XXYII. 
12. 
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uii.  5.  6.  If  on  the  hearing  of  a  motion  or  other  application 
give^tioa.  the  Court  or  a  Judge  shall  be  of  opinion  that  any  per: 
son  to  whom  notice  has  not  been  given  ought  to  have 
or  to  have  had  such  notice,  the  Court  or  Judge  may 
either  dismiss  the  motion  or  application,  or  adjourn 
the  hearing  thereof,  in  order  that  such  notice  may  be 
given,  upon  such  terms,  if  any,  as  the  Court  or  Judge 
may  think  fit  to  impose. 

LIU. «.  7.  The  hearing  of  any  motion  or  application  may 
menTo?  ^rom  time  to  time  be  adjourned  upon  such  terms,  if 
hetriDg.       any,  as  the  Court  or  Judge  shall  think  fit. 

Lin.  7.  8.  The  plaintiff  shall,  without  any  special  leave,  be 
dSendant  *^  liberty  to  serve  any  notice  of  motion  or  other  notice 
hftinot  or  any  petition  or  summons  upon  any  defendant^ 
appMred.     ^j^q^  having  been  duly  served  with  a  writ  of  summons 

to  appear,  has  not  appeared  within  the 'time  limited 

for  that  purpose. 

^i///.  8.  9.  The  plaintiff  may,  by  leave  of  the  Court  or  a 
appear  anoe.  Judge  to  be  obtained  ex  parte,  serve  any  notice  of 
motion  upon  any  defendant  along  with  the  writ  of 
summons,  or  at  any  time  after  service  of  the  writ  of 
summons  and  before  the  time  limited  for  the  appear- 
ance of  such  defendant. 

Leave  to  serve  short  notice  in  vacation  can  be  granted  by 
the  Vacation  Judge  only,  not  by  the  Chief  Clerk  {CanadUr  v. 
Conachcr,  29  W.  R.  230). 

Notim  of  10.  In  Admiralty  actions,  notice  of  motion  together 

AdSini^.  ^^^^  ^^®  affidavits  (if  any)  in  support  thereof,  shall  be 
filed  in  the  Admiralty  Registry  three  days  at  least 
before  the  hearing  of  the  motion  unless  leave  shall  be 
given  to  the  contrary ;  and  a  copy  of  the  notice  of 
motion  and  of  the  affidavits  (if  any)  shall  be  served 
on  the  adverse  solicitor  before  the  originals  are  filed. 

R«t^  f*  11.  No  order  shall  issue  for  the  return  of  any  writ, 
atuohment  OT  to  bring  in  the  body  of  a  person  ordered  to  be 
attached  or  committed ;  but  a  notice  from  the  person 
issuing  the  writ  or  obtaining  the  order  for  attachment 
or  committal  (if  not  represented  by  a  solicitor),  or  by 
his  solicitor,  calling  upon  the  sh^iff  to  return  such 
writ  or  to  bring  in  the  body  within  a  given  time,  if 
not  complied  with,  shall  entitle  such  person  to  apply 
for  an  order  for  the  committal  of  such  sheriff. 

Sf  rtff"*  ^^*  ^^®°  ^y  sheriff  shall,  before  going  out  of 

office,  arrest  any  defendant,  and  render  return  of  cepi 
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eorpuSj  be  may  be  called  upon  by  a  notioe,  as  provided 
by  tbe  last  preceding  Rule,  to  bring  in  the  body  within 
the  time  allowed  by  law,  although  he  may  be  out  of 
office  before  such  notice  is  given. 

13.  Every  order,  if  and  when  drawn  up,  shall  be  orders  to  be 
dated  the  day  of  the  week,  month,  and  year,  on  which  ^J^^^®" 
the  same  was  made,  unless  the  Court  or  a  Judge  shall 
otherwise  direct,  and  shall  take  effect  accordingly. 

14.  Where  an  order  has  been  made  not  embodying  Orders  need 
any  special  terms,  nor  including  any  special  directions,  JJJ^  jj^ 
but  simply  enlarging  time  for  taking  any  proceeding  certain 

or  doing  any  act  or  giving  leave  (a)  for  the  issue  of  *''^* 
any  writ  other  than  a  writ  of  attachment,  (b)  for  the 
amendment  of  any  writ  or  pleadings,  (c)  for  the  filing 
of  any  document,  or  (d)  for  any  act  to  be  done  by  any 
officer  of  the  Court  other  than  a  solicitor,  it  shall  not 
be  necessary  to  draw  up  such  order  unless  the  Court 
or  a  Judge  shall  otherwise  direct ;  but  the  production 
of  a  note  or  memorandum  of  such  order,  signed  by  a 
Judge,  Registrar,  Master,  Chief  Clerk,  or  District 
Registrar,  shall  be  sufficient  authority  for  such  en- 
largement of  time,  issue,  amendment,  filing,  or  other 
act.     A  direction  that  the  costs  of  such  order  shall  be  % 

costs  in  any  cause  or  matter  shall  not  be  deemed  a 
special  direction  within  the  meaning  of  this  Rule. 
The  solicitor  of  the  person  on  whose  aplication  such 
order  is  made,  shall  forthwith  give  notice  in  writing 
thereof  to  such  person  (if  any)  as  would,  if  this  Rule 
had  not  been  made,  have  been  required  to  be  served 
with  such  order. 

The  neoesiity  in  certain  cases  of  drawing  tip  and  serving  the 
order  does  not  apply,  where  the  party  to  be  served  himself  has 
to  take  the  next  step  under  the  order  {liopton  v.  Robertson^ 
W.  N.  1884,  77). 

16.  It  shall  not  be  necessary  to  obtain  an  order  to  Judgment 
enter  a  judgment  or  order  nunc  pro  tunc,  but  in  all  *J*^  ^^ 
cases  in  which  such  entries  were  formerly  made  under 
orders  of  course,  the  solicitor  applying  to  have  a  judg- 
ment or  order  so  entered,  shall  leave  with  the  clerk 
of  entries  a  memorandum  in  writing  countersigned  by 
the  Chancery  Registrar,  and  bearing  a  stamp  accord- 
ing to  the  scale  of  Court  fees  for  the  time  being  in 
force. 

16.  At  the  foot  of  every  petition  (not  being  a  peti-  statements 
tion  of  course)  presented  to  the  Courts  and  of  every  J^SSon.' 
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copy  thereof,  a  statement  shall  he  made  of  the  peisoDs, 
if  any,  intended  to  he  served  therewith^  and  if  no 
person  is  intended  to  he  served,  a  statement  to  that 
effect  shall  be  made  at  the  foot  of  the  petition  and  of 
every  copy  thereof. 

It  is  frequently  necessary  to  serve  persons  with  a  petition  who 
may  be  affected  by  the  order  made  thereon,  but  have  no  interest 
in  opposing  it ;  as,  for  instance,  a  receiver  ( Herman  v.  Dunbar, 
23  Beav.  312).  The  practice  is  to  tender  such  persons  £1,  lOs. 
under  Order  LXV.  27  (19),  for  the  costs  of  professionid  advice, 
and  to  give  them  notice  that  the  costs  of  their  appearance  will 
be  objected  to. 

Two  days'         17.  Unless  the  Court  or  a  Judge  gives  leave  to  the 
uotice.,        contrary,  there  must  he  at  least  two  clear  days  be- 
tween the  service  and  the  day  appointed  for  hearing  a 
petition. 

AffidaviUon  18.  In  the  case  of  applications  under  Acts  of 
f^STin*  Parliament  directing  the  purchase-money  of  any  pro- 
Court.  perty  sold  to  be  paid  into  Court,  any  persons  claiming 

to  he  entitled  to  the  money  so  paid  in  must  make  an 
affidavit  not  only  verifying  their  title,  but  also  stating 
that  they  are  not  aware  of  any  right  in  any  other 
person,  or  of  any  claim  made  by  any  other  person,  to 
the  sum  claimed,  or  to  any  part  thereof,  or,  if  the 
petitioners  are  aware  of  any  such  right  or  claim,  they 
must  in  such  affidavit  state  or  refer  to  and  except  the 
same. 

On  a  petition  by  Trustees  of  a  Charity  for  investment  of  a 
sum  paid  into  Court  as  the  price  of  land  taken  by  a  railway 
company,  held  that  the  affidavit  of  their  clerk  was  a  sufficient 
compliance  with  the  Rule  {Re  Edward  VI.  AlmaJumteSt  16  W.  R. 
841).  It  is  not  necessary  for  all  the  petitioners  to  make  an  affi- 
davit {Re  SmUh'a  Leaseholds,  14  W.  R.  949  ;  Jersei/  v.  Jersry, 
W.  N.  1866,  78).  The  affidavit  of  the  bursar  of  a  college,  or  of 
the  solicitor  or  secretary  of  a  company,  is  accepted  (Seton,  4th 
ed.  1425). 

Even  if  the  application  is  merely  for  the  transfer  to  a  separate 
account  and  for  payment  of  the  interest  to  a  tenant  for  life,  the 
practice  is  to  require  the  production  of  an  affidavit  {Ibid.), 

19.  All  petitions,  summonses,  statements,  affidavits, 
and  other  written  proceedings  for  the  opinion,  advice, 
or  direction  of  a  Judge  under  the  30th  section  of  the 
Act  22  &  23  Vict  c.  35,  shall  be  intituled  in  the 
matter  of  that  Act,  and  in  the  matter  of  the  particular 
trust,  will,  or  administration,  and  every  such  petition 
or  statement  shall  state  the  facts  concisely,  and  shall 
be  divided  into  paragraphs  numbered  consecutively. 


Petition. 
Lord  St    • 
Loonards' 
Act. 


Order  LIL  Motions  and  other  Applications.  395 

By  22  k  28  Vict,  a  85,  b.  80,  any  trastee,  executor,  or  ad- 
ministrator shall  be  at  liberty,  without  the  institution  of  a  suit,  to 
apply  by  petition  to  any  Judge  of  the  High  Court  of  Chancery, 
or  by  summons  upon  a  written  statement  to  any  such  Judge  at 
Chambers,  for  the  opinion,  advice,  or  direction  of  such  Judge  on 
any  question  respecting  the  management  or  administration  of  the 
trust  property  or  the  assets  of  any  testator  or  intestate,  such 
application  to  be  served  upon,  or  the  hearing  thereof  to  be 
attended  bv  all  persons  interested  in  such  application,  or  such 
of  them  as  the  said  Judge  shall  think  expedient ;  and  the  trustee, 
executor,  or  administrator,  acting  upon  the  opinion,  advice,  or 
direction  given  by  the  said  Judge,  shall  be  deemed,  so  far  as 
regards  his  own  responsibility,  to  have  discharged  his  duty  as 
such  trustee,  executor,  or  administrator,  in  the  subject-matter 
of  the  said  application  ;  provided,  nevertheless,  that  this  Act 
shall  not  extend  to  indemnify  any  trustee,  executor,  or  adminis- 
trator, in  respect  of  any  act  done  in  accordance  with  such  opinion, 
advice,  or  direction  as  aforesaid,  if  such  trustee,  executor,  or 
administrator  shall  have  been  guilty  of  any  fraud  or  wilful 
concealment  or  misrepresentation  in  obtaining  such  opinion, 
advice  or  direction  ;  and  the  costs  of  such  application  as  afore- 
said shall  be  in  the  discretion  of  the  Judge  to  whom  the  said 
application  shall  be  made. 

Petitions  are  signed  by  counsel  Affidavits  are  not  filed,  as 
if  the  truth  be  not  told  there  is  no  indemnity  to  the  trustee. 
There  is  no  appeal  from  the  Judge,  as  it  was  not  intended  to 
decide  nice  questions  of  law,  but  merely  questions  arising  on 
the  management  of  the  trust.  "  Lewin  on  Trusts,"  7th  ed.  534, 
and  authorities  c^ted  therein,  where  also  see  a  discussion  as  to 
service  on  parties  interested. 

20.  At  the  time  when  any  such  summons,  as  in  the  sutement 
last   preceding  Rule  mentioned,  is  sealed,  the  state-  be  mod!^ 
ment  upon  which  the  same  is  grounded  shall  be  left 

at  the  Chambers  of  the  Judge  to  whom  the  same  is 
assigned,  and  shall  on  the  conclusion  of  the  proceed- 
ing be  transmitted  to  the  Chancery  Registrar  by  the 
Chief  Clerk,  with  the  minutes  of  the  opinion,  advice, 
or  direction  given  by  the  Judge,  and  the  Registrar 
shall  cause  such  statement  to  be  transmitted  to  the 
Central  Office,  to  be  there  filed. 

21.  Every  such  petition  or  summons  as  in  Rule  19  Notice, 
mentioned,  shall  be  served  seven  clear  days  before  ^^^  ^^^' 
the  hearing   thereof,  unless  the  person  served  shall , 
consent  to  a  shorter  time. 

22.  The  opinion,  advice,  or  direction  of  the  Judge,  opinion  of 
as  in  Rule  19  mentioned,  shall  be  passed  and  entered  o?^Jd.^ 
and  remain  as  of  record  in  the  same  manner  as  any 

order  made  by  the  Court  or  a  Judge,  and  the  same 
shall  be  termed  a  "judicial  opinion,"  or  "judicial 
advice,"  or  "judicial  direction,"  as  the  case  may  be. 
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t^KA^^y^  23.  Any  agreement  in  writing  between  the  solicitors 
aity  aotiuns.  in  Admiralty  actions,  dated  and  signed  by  the  solicitors 
of  both  parties,  may,  if  the  Admimlty  Registrar  think 
it  reasonable  and  such  as  the  Judge  would  under  the 
circumstances  allow,  be  filed,  and  shall  thereupon 
become  an  order  of  Court,  and  have  the  same  effect  as 
if  such  order  had  been  made  by  the  Judge  in  person. 


OKDER  LIII. 
I.  Action  of  Mandamus. 

This  Order  is  new  ;  the  previous  practioe  has  been  oonsolidated 
and  amended. 

Claim  to  be       ^*  '^^®  plaintiff,  in  any  action  in  which  he  shall 

iudorsed.      claim   a   mandamus   to   command  the  defendant   to 

fulfil  any  duty  in  the  fulfilment  of  which  the  plaintiff 

is  personally  interested,  shall  indorse  such  claim  upon 

the  writ  of  summons. 

The  Judgment  may  direct  that  the  act  required  to  be  done, 
may  be  done  so  far  as  practicable  by  the  party  who  has  obtained 
the  order  (Order  XLLL  80). 

The  duty  of  which  it  is  sought  to  con^pd  the  performance 
must  be  one  of  a  public  nature,  and  under  sec  68  of  the  0.  L. 
P.  Act,  1854,  must  have  been  one  in  fulfilment  of  which  the 
plaintiff  was  personally  interested  {Benion  v.  PcmL,  6  £.  &  K 
278). 

The  Court  will  not  issue  a  mandamus  against  a  public  body 
when  the  performance  of  the  duty  sought  to  be  enforced  is 
impossible  by  reason  of  the  w^t  of  funds  {Re  Bruicl  ds  Somertet 
Ry,,  8  Q.  B.  D.  10). 

In  R^,  V.  Gommiuionen  of  Ivdand  Reotnue,  12  Q.  R  D.  461, 
the  C.  A.  refused  to  allow  a  mandamus  to  issue,  as  the  statute 
under  which  it  was  sought  to  do  so  created  no  duty  between 
the  Commissioners  and  the  applicant,  whose  remedy,  if  the 
decision  of  the  Commissioners  could  be  reviewed,  was  by  petition 
of  right 

A  mandamus  will  lie  against  a  chartered  company  to  compel 
the  company  to  place  a  phiintiff  on  the  register  {Norrit  v.  IrUk 
Land  Ob.,  8  K  &  B.  512).  A  summary  remedy  is  given  by  sec. 
35  of  the  Companies  Act,  1862  (25  &  26  Vict  c.  89),  to  a  person 
who  is  aggrieved  by  his  name  being,  without  sufficient  cause, 
inserted  in  or  omitted  from  the  register ;  and  the  Companies 
Act,  1867  (30  &  31  Vict  c.  131,  26),  gives  power  to  the  trans- 
feror  of  shares  to  make  an  application  to  have  the  name  of  the 
transferee  placed  on  the  register  (see  Ward  atyi  Henry'*  Case, 
L.  R.  2  Ch.  431). 

A  mandamus  will  be  granted  to  levy  a  rate  to  pay  a  debt,  and 
the  Statute  of  Limitation^does  not  bir  an  application  for  inch 
a  writ  {Woflrd  v.  Lowndes,  1  £.  ^  E.  940). 

A  mandamus  will  lie  to  a  dock  company  to  maintain  the 
channel  of  a  river  according  to  the  terms  of  their  Act  {Reg*  ▼. 
Britta  Dock  Cb.,  2  Q.  B.  64). 
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It  ia  not  necessary  that  aotnal  damage  should  have  been 
sustained  {Foiherby  v.  Meirop.  Ry.,  L.  R  2  G.  ^.  188). 

2,  The  indorsement  shall  be  in  the  form  given  in  Form  of. 
Section  IV.  of  Appendix  A,  Part  HL 

3.  If  judgment  be  given  for  the  plaintiff  the  Court  or  judgment 
Judge  may  by  the  judgment  command  the  defendant  ^* 
either  forthwith,  or  on  the  expiration  of  such  time, 

and  upon  such  terms  as  may  appear  to  the  Court  or 
a  Judge  to  be  just,  to  perform  the  duty  in  question. 
The  Court  or  a  Judge  may  also  extend  the  time  for 
the  performance  of  the  duty. 

4b  Ko  writ  of  numdamus  shall  hereafter  be  issued  Not  by  writ 
in  an  action,  but  a  mandamus  shall  be  by  judgment 
or  order,  which  shall  have  the  same  effect  as  a  writ 
of  mandamus  formerly  had 

IL  Prbrooativb  Mandamus.  . 
6.  Application  for  a  prerogative  writ  of  mandamus  To  Queen'i 
shall  be  made  in  the  Queen's  Bench  Division,  accord-  oJSSon 
ing  to  the  practice  heretofore  in  use. 

A  writ  of  mandamus  is  a  prerogative  writ,  and  not  a  writ  of 
right,  and  it  is  in  this  sense  in  the  discretion  of  the  Court 
whetiier  it  shall  be  granted  or  not ;  but  where  the  judges  grant 
a  peremptory  mandamus,  such  a  decision  is  subject  to  review 
{Reg.  V.  Ckurckwardeni  of  All  Saints,  1  App.  Cas.  611). 

As  to  an  appeal  from  the  decision  of  a  Divisional  Court  dis- 
eharging  a  rule  for  a  mandamus  to  Commissioners  under  the 
Corrupt  Practices  Act,  see  Reg.  v.  ffoU,  7  Q.  B.  D.  575.  A. 

Mandamus  wiU  not  lie  to  the  Judges  and  Justices  of  the 
Ceoit  Crim.  Court  {Reg*  ▼.  Juttkcs  Cent  Crim,  Courts  11 
Q.  B.  D.  479). 

6.  The  Court  or  a  Judge  may,  if  they  or  he  think  Peremptory 
fit,  order  that  any  writ  of  mandamus  shall  be  per-  jSstonod.  * 
emptory  in  the  first  instance. 

7.  Every  writ  of  mandamus  shall  bear  date  on  the  Teste  and 
day  when  it  is  issued,  and  shall  be  tested  in  the  name  '°"^* 

of  the  Lord  Chief  Justice  of  England.  The  writ 
may  be  made  returnable  forthwith,  or  time  may  be 
allowed  to-  return  it,  either  with  or  without  terms,  as 
the  Court  thinks  fit  A  writ  of  mandamus  shall  be  in 
the  Form  No.  12  in  Appendix  J,  with  such  variations 
as  circumstances  may  require. 

8.  Any  person  by  law  compellable  to  make  any  Return  to 
letum  to  a  writ  of  mandamus  shall  make  his  return  ^^^ 

to  the  first  writ. 
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piewUngi         9.  When  any  return  is  made  to  a  writ  of  mandamus, 
*"■  other  than  a«  unconditional  compliance   therewith, 

the  applicant  may  pload  to  the  return  within  such 
time  and  in  like  manner  as  if  the  return  were  a 
statement  of  defence  delivered  in  an  action;  and, 
subject  to  these  Rules,  this  pleading  and  all  subse- 
quent proceedings,  including  pleadings,  trial,  judg- 
ment, and  execution,  shall  proceed  and  may  be  had 
and  taken  as  if  in  an  action. 

Ab  to  pleading  to  a  return  of  unconditional  compliance  to  a 
writ  of  mandamus  see  JUg,  ▼.  Juttices  of  Stafford,  W.  N.  1884, 
214.  A. 

Point  of  law.  10.  Where  a  point  of  law  is  raised  in  answer  to 
a  return  or  any  other  pleading  in  mandamus,  and 
there  is  no  issue  of  fact  to  be  decided,  the  Court  shall, 
on  the  argument  of  the  point  of  law,  give  judgment 
for  the  successful  party,  without  any  motion  for 
judgment  b^ing  made  or  required. 

iMuoof  11.  Where,  under  Rules  9  and  10,  the  applicant 

peremptory  obtains  judgment,  he  shall  be  entitled  forthwith  to  a 

peremptory  writ  of  mandamus  to  enforce  the  command 

contained  in  the  original  writ,  and  the  judgment  shall 

direct  that  a  peremptory  writ  do  issue. 

Peivoni  12.  No  action  or  proceeding  shall  be  commenced  or 

E"*writ^     prosecuted  against  any  person  in  respect  of  anything 

done  in  obedience  to  a  writ  of  mandamus  issued  by  the 

Supreme  Court  or  any  Judge  thereof. 

Proceedingt  13.  When  it  appears  to  the  Court  that  the  respondent 
by  pei^uB  claims  no  right  or  interest  in  the  subject-matter  of  the 
iuterntwi.  application,  or  that  his  functions  are  merely  ministerial, 
the  return  to  the  writ^  and  all  subsequent  proceedings 
down  to  judgment,  shall  still  be  made  and  proceed  in 
the  name  of  the  person  to  whom  the  writ  is  directed, 
but  if  the  Court  thinks  fit  so  to  order,  may  be  ex- 
pressed to  be  made  on  behalf  of  the  persons  really 
interested  therein.  In  that  case  the  persons  interested 
shall  be  permitted  to  frame  the  return  and  conduct  the 
subsequent  proceedings  at  their  own  expense ;  and  if 
judgment  is  given  for  or  against  the  applicant^  it  shall 
likewise  be  given  for  or  against  the  persons  on  whose 
behalf  the  return  is  expressed  to  be  made;  and  if 
judgment  is  given  for  them,  they  shall  have  the  same 
remedies  for  enforcing  it  as  the  person  to  whom  the 
writ  is  directed  would  have  in  other  cases. 
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14.  Where,  under  the  last  preceding  Kule,  the  return  Ah^tement 
to  a  writ  of  mandamus  is  expressed  to  be  made  on 
behalf  of  some  persons  other  than  the  person  to  whom 
the  writ  is  directed,  the  proceedings  on  the  writ  shall 
not  abate  by  reason  of  the  death,  resignation,  or 
removal  from  office  of  that  person,  but  they  may  be 
continued  and  carried  on  in  his  name ;  and  if  a  per- 
emptory writ  is  awarded  it  shall  be  directed  to  the 
successor  in  office  or  right  of  that  person. 

16.  The  provisions  of  Order  XLII.  Rule  24,  and  of  Ordew  to 
the  Orders  mentioned  in  Order  LXVIIL  Rule  2,  shall  'PP^^^' 
apply  to  mandamus,  and  in  any  case  of  mandamus  in 
which  a  proceeding  by  way  of  interpleader  may  be 
proper,  the  provisions  of  Order  LVII.  shall  be  ap- 
plicable, so  far  as  the  nature  of  the  case  will  admit. 


ORDER  LIV. 
Applications  and  Prooebdinos  at  Chambers. 

This  Order  has  introduced  considerable  modifications  in  the 
prerioQfl  practice  and  is  much  more  extensive  than  its  pre* 
decessor.  Rule  8  is  apparently  derived  from  Chancery  Rules, 
1867, 1.  Rules  4-6  are  taken  from  Consolidated  Order  XXXV. 
(H  the  remainder,  those  which  are  old  will  be  recognised  by  the 
marginal  references.  Masters  will  have  no  jurisdiction  to  make 
orders  absolute  for  charging  stock  (r.  12).  The  manner  of 
appealing  from  a  Master  has  been  changed  (r.  21). 

I.  (General. 

1.  Every  application  at  Chambers  not  made  ex  parte     uv.  i. 

shall  he  made  by  summons.  Sons  ™" 

A  Judge  at  Chambers  has  power  to  refer  a  summons  to  be 
heard  by  another  Judge  who  he  thinks  can  more  appropriately 
dispose  of  it  {Harimont  v.  Foiter,  8  Q.  B.  D.  82.  A). 

2.  Every  application  for  payment  or  transfer  out  of  bx  paru  by 
Court  made  ex  parte,  and  every  other  application  made  J)^©^**^ 
ex  parte  in  which  the  Judge  or  proper  officer  shall 

think  fit  so  to  require,  shall  be  made  by  summons. 

3.  Summonses  shall  not  be  altered  after  they  are  Alteration, 
sealed,  except  upon  application  at  Chambers. 

4.  An  originating  summons,  where  service  is  neces-  Time  of 
sary,  shall  be  served  seven  clear  days  before  the  return  "w^io*- 
thereof.     Every  other  summons  shall  be  served  two 

dear  days  before  the  return  thereof,  unless  in  any  case 
it  shall  be  otherwise  ordered. 
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'^  t«n?  ***  ^'  ^^^'^  *^y  ^^  *^®  parties  to  a  summons  fail  to 
attend,  whether  upon  the  return  of  the  summons,  or 
at  any  time  appointed  for  the  consideration  or  further 
consideration  of  the  matter,  the  Judge  may  proceed  ex 
parte,  if,  considering  the  nature  of  the  case,  he  think 
it  expedient  so  to  do ;  no  affidavit  of  non-attendance 
shall  be  required  or  allowed,  but  the  Judge  may  re- 
quire such  evidence  of  service  as  he  may  thmk  just 

Beoon-  6.  Where  the  Judge  has  proceeded  ex  parte,  such 

wh«e  ncT'  proceedings  shall  not  in  any  manner  be  reconsidered 
negligence,  in  the  Judge's  Chambers,  unless  the  Judge  shall  be 
satisfied  that  the  party  failing  to  attend  was  not  guilty 
of  wilful  delay  or  negligence;  and  in  such  case  the 
costs  occasioned  by  his  non-attendance  shall  be  in  the 
discretion  of  the  Judge,  who  may  fix  the  same  at  the 
time,  and  direct  them  to  be  paid  by  the  party  or  his 
solicitor  before  he  shall  be  permitted  to  have  such  pro- 
ceeding reconsidered,  or  make  such  other  order  as  to 
such  costs  as  he  may  think  just. 

Nonattend-  7,  Where  a  proceeding  in  Chambers  fails  by  reason 
CoSs  of  of  the  non-attendance  of  any  party,  and  the  Judge 
adjourn-  ^oes  not  think  it  expedient  to  proceed  ex  parley  the 
Judge  may  order  such  an  amount  of  costs  (if  any)  as 
he  shall  think  reasonable  to  be  paid  to  the  party 
attending  by  the  absent  party  or  by  his  solicitor  per- 
sonally. 

Further  '  8.  Where  matters  in  respect  of  which  summonses 
insider*-  have  been  issued  are  not  disposed  of  upon  the  return 
of  the  summons,  the  parties  shall  attend  from  time'  to 
time  without  further  summons,  at  such  time  or  times 
as  may  be  appointed  for  the  consideration  or  further 
consideration  of  the  matter. 


tion. 


matters. 


May  include      ®*  ^^  every  cause  or  matter  where  any  party  thereto 
several        makcs  any  application  at  Chambers,  either  by  way  of 
**  summons  or  otherwise,  he  shall  be  at  liberty  to  in- 

clude in  one  and  the  same  application  all  matters  upon 
which  he  then  desires  the  order  or  directions  of  the 
Court  or  Judge ;  and  upon  the  hearing  of  such  appli- 
cation it  shall  be  lawful  for  the  Court  or  Judge  to  make 
any  order  and  give  any  directions  relative  to  or  conse- 
quential on  the  matter  of  such  application  as  may  be 
just;  any  such  application  may,  if  the  Judge  thinks 
fit,  be  adjourned  from  Chambers  into  Court,  or  from 
Court  into  Chambers. 
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10.  A  snmmons  other  than  an  originating  sum-  porm. 
mons  shall  be  in  the  Form  No.  1  in  Appendix  K,  with 
such  variations  as  circumstances  may  require,  and  shall 

be  addressed  to  all  the  persons  on  whom  it  is  to  be 
served. 

II.  Queen's  Bench  and  Probate  Divorce  and  Admiralty 
Divisiom. 

11.  In   all    cases    of    applications  originating    in  How 
Chambers,   a    summons    shall    be    prepared  by  the  P'*!*"^- 
applicant  or  his  solicitor,  and  shall  be  sealed  in  the 
Central  Ofl&ce,  and  in  Admiralty  actions  in  the  Ad- 
miralty Begistry,  and  when  so  sealed  shall  be  deemed 

to  be  issued.  Th^  person  obtaining  a  summons  shall 
leave  at  the  Central  Ofl&ce  or  Admiralty  Registry,  as 
the  case  may  be,  a  copy  thereof,  which  shall  be  filed, 
and  stamped  in  the  manner  required  by  law. 

12.  In  the  Queen's  Bench  Division  a  Master,  and  juriadiotiou 
in  the  Probate,  Divorce,   and  Admiralty  Division  a^^Jff" 
Registrar,  may  transact  all  such  business  and  exercise  miraity 

all  such  authority  and  jurisdiction  in  respect  of  the  *'**^^**^* 
same,  as  under  the  Acts  or  these  Rules  may  be  trans- 
acted or  exercised  by  a  Judge  at  Chambers,  except  in 
respect  of  the  following  proceedings  and  matters ;  that 
is  to  say  : — 

.  (a)  All  matters  relating  to  criminal  proceedings  or 
to  the  liberty  of  the  subject : 
(5.)  Granting  leave  for  service  out  of  the  jurisdic- 
tion of  a  writ,  or  notice  of  a  writ,  or  sum- 
mons: 
(c.)  The  removal  of  actions  from  one  Division  or 
Judge  to  another  Division  or  Judge  : 

id.)  The  settlement  of  issues,  except  by  consent  : 
e.)  Inspection  and  other  orders  under  Order  L, 

Rules  1  to  5  : 
(/.)  Appeals  from  District  Registrars  : 
iff.)  Prohibitions : 
(h.y  Ii\junctions  and  other  orders  under  sub-section 

8  of  section  25  of  the  Principal  Act : 
(t.)  Awarding  of  costs  other  than  the  costs  of  or 
relating  to  any  proceeding  before  a  Master 
or  Registrar,  and  other  thciji  any  costs  which 
by  these  Rules,  or  by  the  order  of  the  Court 
or  a  Judge,  he  is  authorised  to  award  : 
{L)  Reviewing  taxation  of  costs : 

2o 
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(Z.)  Orders  absolute  for  charging  stocks,  funds, 
annuities,  or  share  of  dividends,  or  annual 
proceeds  thereof : 

(m.)  Acknowledgments  of  married  women. 

The  jurisdiction  of  the  Master  is  not  neoessarilj  confined  to 
the  proceedings  immediately  before  him — eg.,  a  Master  made 
an  order  for  examination  of  the  plaintiff  under  Order  XXXI. 
10,  and  that  the  costs  occadoned  thereby  should  be  defendant's 
in  any  event.  Held  a  good  order,  though  it  might  have  been 
better  to  have  reserved  them  ( Vicary  v.  0.  N.  Ry.,  9  Q.  B.  D. 
168.  A).  A  Master  is  not  authorised  to  award,  on  the  hearing 
of  an  interpleader  siuumons,  the  costs  of  the  action  as  distinct 
from  the  costs  of  the  proceedings  before  him  {HanMen  v.  Maddox, 
12  Q.  B.  D.  100). 

It  was  decided  in  Foster  v.  Edioards,  48  L.  J.  767,  that  al- 
though this  Rule  gave  a  Master  jurisdiction  to  transact  all  such 
business  and  exercise  all  such  authority  as  might  be  exercised  by 
a  Judge  at  Chambers  in  certain  matters,  it  did  not  constitute 
him  a  Judge  within  the  meaning  of  sec.  49  of  Jud.  Act,  1873  ; 
see  also  Hansen  v.  Maddox,  supra, 

A  married  woman  residing  in  a  colony  may  acknowledge  a 
deed  before  a  Commissioner  there  authorised  to  administer  oaths 
{Alice  Eliza  Smith,  29  W.  R.  264  ;  43  L.  T.  438,  sub.  nom. 
Elizabeth  Smith), 

Rota  of  13.  Six  of  the  Masters  shall  be  selected  (according 

Moateis.  ^^  ^  ^^  ^  ^^q  fixed,  and  submitted  to  the  appro vd 
of  the  Lord  Chief  Justice  of  England  before  the  com- 
mencement of  the  Christmas  vacation  in  each  year), 
to  attend  as  Masters  at  Chambers  in  the  Queen's 
Bench  Division  during  each  of  the  four  sittings  of  the 
ofl&ces  in  the  year. 

Arrange-  14.  The  six  Masters,  to  whom,  according  to  such 

sHUn^  rota,  the  attendance  during  any  particular  sittings  has 
been  allotted,  shall,  before  the  first  day  of  such  sittings, 
by  arrangement  amongst  themselves,  select  three  of 
their  number  to  sit,  one  in  each  of  the  three  rooms 
appropriated  for  that  purpose  in  the  Royal  Courts 
of  Justice,  every  Monday,  Wednesday,  and  Friday 
throughout  such  sittings,  the  remaining  three  to  sit  on 
Tuesdays,  Thursdays,  and  Saturdays  throughout  the 
same  sittings. 

Where  to  l*.  Each  of  the  Masters  so  selected  shall,  when  so 

"it.  sitting  at  Chambers,  occupy  the  same  room,  and  take 

all  applications  (under  such  alphabetical  division  of 
actions  as  the  Masters  may  from  time  to  time  arrange) 
proper  to  be  made  to  a  Master  at  Chambers,  except 
applications  in  such  actions  as  may  have  been  under 
the  provisions  of  Order  Y.  assigned  to  any  other 
Master. 
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16.  The  arrangements  made  under  the  three  last  Arnm««- 
preceding  Rules  shall  he  puhlicly  announced  in  such  JJS2h^!* 
manner  as  the  Lord  Chief  Justice  of  England  shall 

from  time  to  time  direct 

17.  Every  application  to  a  Master  at  Chamhers  Master  to 
shall,  at  the  time  of  hearing  (unless  any  other  Master's  ^^^**^ 
name  shall  already  have  heen  marked  thereon),  he 
marked  hy  such  Master  with  his  name,  and  the  cause 

or  matter  in  which  such  application  has  been  so  marked 
shall  thereupon  become  assigned  to  such  Master. 

18.  Every  subsequent  application,  which  under  Subwquent 
the  provisions  of  Order  V.  must  be  made  to  the  same  »ppiica"o°' 
Master,  shall,  if  during  any  sittings,  from  urgency  or 

other  cause,  it  cannot  conveniently  be  heard  on  the 
days  when,  under  the  above-mentioned  arrangements, 
such  Master  would  be  sitting  in  the  proper  room  as 
blaster  at  Chambers,  or  if  it  is  made  at  any  time 
after  the  sittings  of  such  Master  have  under  the  same 
arrangements  ceased,  be  taken  by  such  Master  in  his 
own  room,  at  such  time  as  he  may,  either  by  special 
appointment  in  any  particular  case  or  by  general  rule 
to  be  published  in  the  ante-room  of  Masters'  Chambers 
and  oihet  convenient  places,  direct. 

19.  All  summonses  under  the  Debtors  Act,  1869,  under  the 
shall  be  heard  in  the  first  instance,  if  issuing  out  of  J^^^"^^' 
the  Central   OflBce,  before  a  Master,  and  if  issuing 

out  of  a  District  Registry  before  the  District  Registrar, 
who  shall  respectively  have  power  to  make  any  order 
as  to  payment  by  instalments;  but  if  it  appears  to 
him  to  be  a  case  for  committal,  he  shall  adjourn  the 
summons  to  be  heard  before  a  Judge. 

20.  If  any  matter  appears  to  the  Master  proper  for     liv.  s. 
the  decision  of  a  Judge  the  Master  may  refer  the  same  JjudJS!*  ^ 
to  a  Judge,  and  the  Judge  may  either  dispose  of  the 

matter  or  refer  the  same  back  to  the  Master  with  such 
directions  as  he  may  think  fit 

21.  Any  person  afiected  by  any  order  or  decision     uv.i. 
of  a  Master  may  appeal  therefrom  to  a  Judge  at  tiSJ^ter™ 
Chambers.     Such  appeal  shall  be  by  way  of  indorse- 
ment on  the  summons  by  the  Master  at  the  request  of 

any  party,  or  by  notice  in  writing  to  attend  before  the 
Judge  without  a  fresh  summons,  within  four  days  after 
the  decision  complained  of,  or  such  further  time  as 
may  be  allowed  by  a  Judge  or  Master. 
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UV.  6. 
No  sttty^ 
unlets 
ordered. 


Fresh  *ffid*Tit8  maj  be  used  on  the  Appeal  under  this  Rule 
as  every  appeal  is  now  a  rehearing. 
The  time  may  be  enlarged  under  Order  LXIY.  7. 

22.  An  appeal  from  a  Master's  decision  shall  be  no 
stay  of  proceeding  unless  so  ordered  by  a  Judge  or 
Master. 


LVUfk.  1.  23.  In  the  Queen's  Bench  Division  the  appeal 
ju^at"*™  from  a  decision  of  a  Judge  at  Chambers  shall  be  to  a 
chamberi.    Divisional  Court. 


Lir.6. 

Appesfto 
the  Court, 
time  for. 


24.  In  the  Queen's  Bench  Division,  every  appeal 
to  the  Court  from  any  decision  at  Chambers  shall  be 
by  motion,  and  shall  be  made  within  eight  days  after 
the  decision  appealed  against,  or,  if  no  Court  to  which 
such  appeal  can  be  made  shall  sit  within  such  eight 
days,  then  on  the  first  day  on  which  any  such  Court 
may  be  sitting  after  the  expiration  of  such  eight  days. 

In  SUrling  f.  Du  Barry,  5  Q.  B.  D.  65.  A,  an  order  was 
made  in  Chambers  on  the  20th,  the  defendant  on  the  24th  gave 
notioe  of  appeal  to  a  Divisional  Court  for  Saturday  the  28th  ; 
the  Court  sat  on  the  26th  to  hear  motions,  and  was  sitting  on 
the  28th,  but  not  for  the  purpose  of  hearing  motions.  The 
defendant  brought  forwardf  his  motion  on  the  30th,  being 
Monday,  and  the  next  day  on  which  the  Court  sat  to  hear 
motions.  Held  that  the  appeal  was  out  of  time,  since  a  Court 
to  which  an  application  to  enlarge  the  time  could  be  made  had 
been  sitting  within  the  eight  days. 

When  the  last  of  the  eight  days  allowed  terminates  on  a 
Sunday,  the  motion  may  be  made  on  Monday,  under  the  pro* 
Tisions  of  Order  LXTV.  8  {Taylor  v.  Jonet,  45  L.  J.  110). 

The  Court  of  Appeal  has  no  jurisdiction  to  review  a  judgment 
of  the  Divisional  Court  dismissing  an  appeal  from  the  Judge  at 
Chambers,  because  no  counsel  appeared  to  support  the  appeal 
{Walker  v.  Buddtn,  5  Q.  B.  D.  267.  A).  But  it  is  otherwise 
where  he  appears,  though  he  decline  to  proceed  with  his  ail- 
ment {Barton  v.  Ttimarsh,  49  L.  J.  573.  A). 

WaUingford  ▼.  Mutual  Society,  5  App.  Cas.  685,  altbongfa 
decided  upon  a  Rule  which  has  been  annulled,  may  still  be  cited 
as  a  precedent  for  extra  indulgence  as  to  extension  of  time  being 
accorded  during  the  vacation. 

ur.  7.  26.  The  following  Rules  numbered  26  to  29,  both 
Aroii^tion  ii^clusive,  shall  apply  to  all  applications  at  Chambers 
orftuios  in  the  Queen's  Bench  Division ;  but  shall  not  apply  to 
**"^'  proceedings  in  District  Registriea 

26.  Unless  a  Judge  otherwise  specially  directs, 
summonses  for  time  only  shall  be  returnable  at  10.30 
in  the  forenoon,  and  be  heard  by  the  Masters  in 
priority  to  other  business.  Other  summonses  shall, 
unless  a  Judge. otherwise  specially  directs,  be  retom- 


LIV.  10. 
Hours  of 
returns. 
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able  at  suceessive  hours  commencing  at  11  in  the  fore- 
noon. In  settling  the  number  of  summonses  returnable 
at  each  hour  regiurd  shall  be  had  to  the  nature  of  the 
several  applications. 

27.  Each  summons,  not  being  a  summons  for  time    uv.  ii. 
only,  shall,  when  issued,  be  entered  by  the  proper  ^J^"*™* 
officer  in  a  list     The  lists  of  summonses  shall  dis- 
tinguish those  which  a  Master  has  jurisdiction  to  hear 

from  those  which  a  Master  has  not  jurisdiction  to  hear, 
and  those  which  are  to  be  attended  by  counsel  from 
those  which  are  not  to  be  so  attended. 

28.  The  summonses  in  each  list  for  hearing  by  a    J^- 1«- 
Judge  or  Master  shall  be  called  on  in  their  order.     If  su^qLm. 
when  a  summons  is  called  on  neither  party  appears, 

the  summons  shall  be  passed  over  untU  the  list  for 
the  hour  has  been  gone  through.  The  summonses 
passed  over  shall  then  be  called  on  a  second  time  in 
their  order.  If  neither  party  appears  to  a  summons  so 
called  on  it  shall  be  struck  out. 

The  Rule  now  superseded  had  %  dause  m  to  proceeding  tx 
parte  on  default  of  appearance ;  this  is  now  treated  of  in  fiule 
5,  ante. 

29.  An  order  shall  be  in  the  Form  No.  2  in  Appen-  Form, 
dix  K,  with  such  variations  as  circumstances  require.  ^"'^^'^' 
It  shall  be  sealed,  and  shall  be  marked  with  the  name 

of  the  Judge  or  Master  by  whom  it  is  made. 


ORDEE  LY. 
Chambers  in  thb  Chanoxrt  Division. 

This  Order  is  entirely  new.  By  it  the  Chancery  Chambers 
practice  is  codified.  Its  sources  are  indicated  in  the  margin, 
and  it  is  chiefly  derived  from  the  Chanoeir  Consolidated  Orders 
and  Rules,  by  Appendix  O,  repealed.  As  it  has  been  the  eyident 
intention  to  frame  an  improved  procedure  for  the  Chambers  in 
the  Chancery  Division,  it  is  doubtful  whether  an^  of  the  previous 
decisions  (and  they  are  for  the  most  part  limited  in  number) 
would  carry  more  than  passing  weight. 

I.  GeneraL 

1.  The  business  in  Chambers  of  the  Judges  of  the  is  Ai6Viot 
Chancery  Division,  to  whom  Chambers  are  attached,  «•«<>»••  ^^• 
shall  be  carried  on  in  coi\junction  with  their  Court 
business. 

As  to  adjournment  from  Chief  Clerk  to  Judge  see  note  to 
Rule  16,  pose 
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xxxv  1  ^'  '^^  business  to  be  disposed  of  in  Chambers  by 
BiisineM  to  Judges  of  the  Chancery  Division  shall  consist  of  the 
bediflpoeod  following  matters,  in  addition  to  the  matters  which 

under  any  other  Rule  or  by  Statute  may  be  disposed 

of  in  Chambers : 

All  applications  under  the  Settled  Land  Act,  1882,  maj  be  by 
summons  (S,  L.  Act,  1882,  Rul#2). 

(1.)  Applications  for  payment  or  transfer  to  any 
person  of  any  cash  or  securities  standing  to 
the  credit  of  any  cause  or  matter  where 
there  has  been  a  judgment  or  order  declar- 
ing the  rights,  or  where  the  title  depends 
only  upon  proof  of  the  identity  or  the  birth, 
marriage,  or  death  of  any  person  : 

In  Rt  Barker,  W.  N.  1884,  237,  an  application  under  the 
Legacy  Duty  Act  was  made  by  summons  under  this  sub-section 
for  the  payment  out  of  a  sum  over  £1000  to  the  applicant  on 
proof  of  identity,  and  that  he  had  attained  21.  The  propriety 
of  making  such  orders  on  summons  was  discussed.  See  also  Be 
Brandram,  26  Ch.  D.  366. 

(2.)  Applications  for  payment  or  transfer  to  any 
person  of  any  cash  or  securities  standing  to 
the  credit  of  any  cause  or  matter  where 
the  cash  does  not  exceed  £1000,  or  the 
securities  do  not  exceed  £1000  nominal 
value : 

This  sub-section  applies  to  the  payment  to  any  person  of  cash 
not  exceeding  £1000  standing  to  the  credit  of  any  cause  or 
matter,  in  cases  where  no  prerious  order  of  the  Court  has  been 
made.  So  that  if  any  person  makes  a  statement  and  proves  his 
right  to  cash  standing  in  Court,  the  sum  not  exceeding  £1000, 
he  is  entitled  to  have  an  order  for  payment  on  summons,  per 
Bacon,  Y.  C,  in  He  Madgwick,  25  Ch.  D.  372  ;  Re  CaUon't  Will, 
Ibid.  240 ;  Ex  parte  Maidttone  Ry  Co.,  Ibid.  168.  A  summons  on 
behalf  of  a  company  should  be  sealed  with  the  company's  seal. 
Ibid.  ;  Re  Madgwick,  tupra. 

In  May  v.  Dome,  W.  N.  1884, 122,  Pearson,  J.,  held  that  an 
application  could  not  be  made  in  Chambers  for  payment  out  of 
Court  of  a  share  amounting  to  less  than  £1000  of  a  fund  in  Court 
which  exceeds  £1000. 

(3.)  Applications  for  payment  to  any  person  of  the 
dividend  or  interest  on  any  securities  stand- 
ing to  the  credit  of  any  cause  or  matter 
whether  to  a  separate  account  or  otherwise : 

(4.)  Applications  under  36  Greo.  IIL  c.  62,  s.  32 
(the  Legacy  Duty  Act),  in  all  cases  where  the 
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money  or  securities  in  Court  do  not  exceed 
£1000,  or  £1000  nominal  value : 

An  application  for  advancenient  to  an  infant  out  of  funds 
in  Court  exceeding  £1000  paid  in  under  the  Legacy  Duty  Act 
should  be  made  by  petition  and  not  by  summons  in  Chambers 
(Re  Ooore,  W.  N.  1883,  169).  Where  the  question  is  merely  as 
to  identity  of  the  appb'cant,  and  that  he  has  attained  21,  see 
He  Barker,  sub-section  1,  ante. 

(5.)  Applications  under  10  &  11  Vict.  c.  96,  and 
12  &  13  Vict.  c.  74  (the  Trustee  Relief 
Acts),  in  all  cases  where  the  money  or 
securities  in  Court  do  not  exceed  ^1000,  or 
£1000  nominal  value : 

(6.)  Applications  under  9  &  10  Vict,  c  20  (the 
Parliamentary  Deposit  Act),  for  investment, 
payment  of  dividends,  and  payment  out  of 
Court : 

(7.)  Applications  for  interim  and  permanent  invest- 
ment, and  for  payment  of  dividends  under 
the  Lands  Clauses  Consolidation  Act,  1845, 
and  any  other  Act  passed  hefore  the  14th  of 
August  1855,  wherehy  the  purchase-money 
of  any  property  sold  is  directed  to  be  paid 
into  Court : 

An  i^lication  by  the  Master  and  Fellows  of  Jesus  ColL 
Cam.  to  sanction  the  expenditure  of  £1000  out  of  funds  paid  in 
under  L.  C.  C.  Act^  1854,  in  buildings,  was  held  not  within  the 
meaning  of  this  sub-section,  and  rightly  made  on  petition  {Ex 
parte  Jesus  ColL  Cam.,  W.  N.  1884,  87). 

(8.)  Applications  under  the  Trustee  Acts,  1850  and 
1852,  in  all  cases  where  a  judgment  or 
order  has  been  given  or  made  for  the  sale, 
conveyance,  or  transfer  of  any  stock,  or  of 
any  hereditaments,  corporeal  or  incorporeal, 
of  any  tenure  or  description;  whatever  may 
be  the  estate  or  interest  therein : 

An  order  vesting  trust  property  in  new  trustees  of  a  will 
appointed  by  the  (>>urt,  and  an  inquiry  as  to  what  the  trust 
property  consisted  of  was  made  in  Chambers  (Be  Tweedy,  W. 
N.  1884,  233. 

(9.)  Applications  on  behalf  of  infants  under  1  Will 
IV.  c  65,  ss.  12,  16,  and  17,  where  the 
infant  is  a  ward  of  Court,  or  the  administra- 
tion of  the  estate  of  the  infant,  or  the  main- 
tenance of  the  infant,  is  under  the  direction 
of  the  Court : 
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(10.)  AppKcatioua  rmder  18  &  19  Vict  c.  43,  for 
the  settlement  of  any  property  of  an  infant 
on  marriage : 

(11.)  Applications  under  the  Copyhold  Acts  respect- 
ing any  securities  or  money  in  Court.  Notice 
of  any  such  application  is  not  to  be  given 
to  the  Copyhold  Commissioners  unless  the 
Judge  shall  so  direct : 

(12.)  Applications  as  to  the  guardianship  and  main- 
tenance or  advancement  of  infants : 

(13.)  Applications  connected  with  the  management 
of  property : 

(14.)  Applications  for,  or  relating  to,  the  sale  by 
auction  or  private  contract  of  property,  and 
as  to  the  manner  in  which  the  sale  is  to  be 
conducted,  and  for  payment  into  Court  and 
investment  of  the  purchase-money  : 

(15.)  All  applications  imder  6  &  7  Vict  c.  73  (not 
being  applications  for  orders  of  course),  for 
the  taxation  and  delivery  of  bills  of  costs, 
and  for  the  delivery  by  any  solicitor  of  deeds, 
documents,  and  papers : 

When  twelve  calendar  months  had  elapsed  sinoe  payment  of 
the  bill  of  ooBta  by  the  client,  each  bill,  although  not  signed  by 
the  solicitor,  is  prohibited  from  being  referred  to  taxation  [Re 
StUUm  dfc  BOioi,  11  Q.  B.  D.  877.  A). 

(16.)  Applications  for  orders  on  the  further  con- 
sideration of  any  cause  or  matter,  where  the 
order  to  be  made  is  for  the  distribution  of  an 
insolvent  estate,  or  for  the  distribution  of 
the  estate  of  an  intestate,  or  for  the  distribu- 
tion of  a  fund  among  creditors  or  debenture 
holders  : 

(17.)  Applications  for  time  to  plead,  for  leave  to 
amend  pleadings,  for  discovery  and  produc- 
tion of  documents,  and  generally  all  applica- 
tions relating  to  the  conduct  of  any  cause  or 
matter : 

(18.)  Such  other  matters  as  the  Judge  may  think 
fit  to  dispose  of  at  Chambers. 

II.  Administrations  and  Trusts, 

Hattento  3>  The  executors  or  administrators  of  a  deceased 
^deter-  persou  or  any  of  them,  and  the  trustees  under  any 
oiiginat^g  deed  or  instrument  or  any  of  them,  and  any  person 
Bummons.  claiming  to  be  interested  in  the  relief  sought  as 
creditor,  devisee,  legatee,  next  of  kin,  or  heir-at-law, 
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or  customary  heir  of  a  deceased  person,  or  as  cestui  que 
trust  under  the  trust  of  any  deed  or  instrument,  or  as 
claiming  by  assignment  or  otherwise  under  any  such 
creditor  or  other  person  as  aforesaid,  may  take  out,  as 
of  course,  an  originating  summons  returnable  in  the 
Chambers  of  a  Judge  of  the  Chancery  Division,  for 
such  relkf  of  the  nature  or  kind  following,  as  may 
by  the  summons  be  speoiQed,  and  as  the  circumstance 
of  the  case  may  require  (that  is  to  say),  the  deter- 
mination, without  an  administration  of  ihe  estate  or 
trust,  of  any  of  the  following  questions  or  matters  : — 
(a.)  Any  question  affecting  the  rights  or  interests 

of  the  person  claiming  to  be  creditor,  devisee, 

legatee,  next  of  kin,  or  heir-at-law,  or  cestui 

que  trust  : 
(l.)  The  ascertainment  of  any  class  of  creditors; 

legatees,  devisees,  next  of  kin,  or  others  : 

(c)  The  furnishing  of  any  particular  accounts  by 

the  executors  or  administrators  or  trustees, 
and  the  vouching  (when  necessary)  of  such 
accounts : 

(d)  The  payment  into  Court  of  any  money  in  the 

hs^ds  of  the  executors  or  administrators  or 
trustees: 

(e.)  Directing  the  executors  or  administrators  or 
trustees  to  do  or  abstain  from  doing  any 
particular  act  in  their  character  as  such 
executors  or  administrators  or  trustees : 

(/.)  The  approval  of  any  sale,  purchase,  compro- 
mise, or  other  transaction : 

(^.)  The  determination  of  any  question  arising  in 
the  administration  of  the  estate  or  trust. 

For  the  title  of  an  originating  sttmmons  see  Order  V.  95, 
mote. 

The  Rules  as  to  service  of  writs  of  summons  i^ly  to  originat- 
ing sommons  {Be  Pepper,  50  L.  T.  580). 

A  claim  by  a  residuaiy  legatee  against  executors  after  division 
of  the  assets  amongst  the  supposed  beneficiaries  cannot  be  made 
by  originating  summons  {Re  Warren,  W.  N.  1884,  112). 

Two  legatees  having  iJIeged  that  they  had  been  induced  to 
execute  a  release  indemnifying  the  executors  of  a  testator's 
estate  without  having  had  independent  advice,  it  was  held  that 
they  were  entitled  to  take  out  an  originating  summons  under 
this  Rule  {Be  Garnet  Qandy  v.  Macaulay,  50  L.  T.  172). 

Where  the  approval  of  the  Court  to  ndse  money  by  mortgage 
of  estates  for  the  purpose  of  payinff  the  debts  of  the  testator  is 
desired,  there  being  no  power  m  the  wiU  to  do  so,  the  applica- 
tion should  be  made  under  Rule  4  and  not  under  this  Rule  {Jte 
WaUey,  W.  N.  1884, 144). 

An  originating  summons  is  not  the  proper  mode  of  obtaining 
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*  direction  to  trustees  to  do  or  abstain  from  doing  any  act  which 
IB  outside  the  scope  of  their  trusts  {St^oik  v.  Lawrence,  82  W. 
R.  899). 

See  Rules  11  and  12. 

As  to  transfer  of  summons  improperly  marked  see  Order 
XLIX.  6  ;  as  to  taxation  of  costs  see  Order  LXY.  18. 

Adminiitra.  4,  Any  of  the  persons  named  in  the  kst  preceding 
orirfMtto^^  Rule  may  in  like  manner  apply  for  and  obtain  an 
summons,    order  for — 

(a.)  The  administration  of  the  personal  estate  of  the 

deceased  : 
(6.)  The  administration  of  the  real  estate  of  the 

deceased : 
(c.)  The  administration  of  the  trust 

It  would  appear  that  in  order  to  bind  creditors  there  should 
be  a  general  administration  decree  (Re  Mills,  W.  N.  1884,  21 ; 
Jie  Dickinson,  W.  N.  1884,  199). 

The  Rules  as  to  service  of  writs  of  summons  apply  to  originat- 
ing summons  (Re  Pepper,  50  L.  T.  580). 

As  to  transfer  of  summons  improperly  marked  see  Order 
XLIX.  6 ;  as  to  taxation  of  costs  see  Order  LXY.  18. 

This  order  cannot  be  made  by  a  Chief  Clerk  (Rule  15,  post). 

Partieito  be  6.  The  persons  to  be  served  with  the  summons  under 
•erred.        the  last  two  preceding  Rules  in  the  first  instance  shall 

be  the  following  (that  is  to  say) — 
SiunmonsT        -^  Where  the  summons  is  taken  out  by  an  executor 
by  executor  or  administrator  or  trustee — 

or  trustee.  ^^^  ^qj  the  determination  of  any  question,  under 

sub-sections  (a.),  (e.),  (/.),  or  (g,)  of  Rule 
8,   the   persons,  or  one   of   the  persons, 
whose  rights  or  interests  are  sought  to  be 
affected  : 
(6.)  For  the  determuiation  of  any  question,  under 
sub-section  (6.)  of  Rule  3,  any  member  or 
alleged  member  of  the  class  : 
(c.)  For  the  determination  of  any  question,  under 
sub-section  (c.)  of  Rule  3,  any  person  in- 
terested in  taking  such  accounts : 
(d,)  For  the  determination  of  any  question,  under 
sub-section  {d.)  of  Rule^3,  any  person  in- 
terested in  such  money : 
(e.)  For  relief  under  sub-section  (a.)  of  Rule  4,  the 
residuary  legatees,  or  next  of  kin,  or  some 
of  them : 
(/.)  For  relief  under  sub-section  (6.)  of  Rule  4, 
the  residuary  devisees,  or  heirs,  or  some 
of  them : 
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(g.)  For  relief  under  sub-section  (c.)  of  Rule  4, 

the  cestuia  que  truaty  or  some  of  them : 
{h,)  If   there    are  more   than  one   executor  or 
administrator  or  trustee,  and  they  do  not 
all  concur  in  taking  out  the  summons, 
those  who  do  not  concur : 
B.  Where  the  summons  is  taken  out  by  any  person  bj  other 
other  than  the  executors,  administrators,  or  p«"o°- 
trustees,  the  said  executors,  administrators, 
or  trustees. 

6.  The  Court  or  a  Judge  may  direct  such  other  Discretion 
persons  to  be  served  with  the  summons  as  they  or  he  "toserrice. 
may  think  fit 

7.  The  application  shall  be  supported  by  such  evi-  Evidence 
dence  as   the   Court  or  a  Judge   may  require,   and  ^"J^®^ 
directions  may  be  given  as  they  or  he  may  think  just  thereon, 
for  the  trial  of  any  questions  arising  thereout. 

8.  It  shall  be  lawful  for  the  Court  or  a  Judge  upon  judgment 
such  summons  to  pronounce  such  judgment  as  the  thereon, 
nature  of  the  case  may  require. 

9.  The   Court  or  a  Judge  may  give   any  special  special 
directions  touching  the  carriage  or  execution  of  the  ~^'^*^'" 
judgment^  or  the  service  thereof  upon  persons  not 
parties,  as  they  or  he  may  think  just 

10.  It  shall  not  be  obligatory  on  the  Court  ora  Diacretion 
Judge  to  pronounce  or  make  a  judgment  or  order,  "to order, 
whether  on  summons  or  otherwise,  for  the  adminis- 
tration of  any  trust,  or  of  the  estate  of  any  deceased 
person,  if  the  questions  between  the  parties  can  be 
properly  determined  without  such  judgment  or  order. 

Where  before  the  hearing  of  a  legatee's  action  for  administra- 
tion he  was  told  the  estate  was  not  sufficient  to  pay  his  legacy, 
and  was  offered  inspection  of  the  executor's  accounts,  and  hsul 
refused  to  take  an  order  at  his  own  risk  for  the  usual  accounts 
and  inquiries,  the  action  was  dismissed,  but  without  prejudice 
to  his  bringing  another  {Be  Barrett,  W.  N.  1884,  224). 

Questions  which  are  at  issue  in  a  pending  action  cannot  be 
raised  by  originating  summons  under  this  Rule  {Borthwick  v. 
Bantford,  W.  N.  1884,  199). 

This  Rule  applies  to  an  administration  action  commenced 
before  but  tried  after  Oct.  24,  1883  {Be  Llewellyn,  25  Ch.  D. 
66). 

11.  When  any  summons  under  Eules  3  or  4  of  this  Marking 
Order  has  been  taken  out,  every  subsequent  summons  Ju^^°* 
relating  to  the  same  estate  or  trust  shall  be  marked  under  Rules 

^  8  and  4. 
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with  the  name  of  the  Judge  to  whom,  for  the  time 

heing,  the  matter  is  assignecl,  and  in  case  any  such 

subsequent  summons  shall  be  marked  with  the  name 

of  another  Judge  it  shall  be  the  duty  of  the  executors, 

Transfer.  '    administrators,  or  trustees,  to  apply  for  the  transfer 

to  such  first-mentioned   Judge    of  such  subsequent 

summons. 

Saving  as  to      12,  The  issue  of  a  summons  under  Rule  3  of  this 

-executoia,     Order  shall  not  interfere  with  or  control  any  power 

*<^-  or  discretion  vested  in  any  executor,  administrator, 

or  trustee,  except  so  far  as  such  interference  or  control 

may  necessarily  be  involved  in  the  particular  relief 

sought. 

c.  0.  13.  Any  application  to  a  Judge  in  Chambers  under 

ciStebii    "The  Charitable  Trusts  Act,  1853,"  section  28,  shall 

Trusts  Act,  "be  made  bv  summons. 

1858.  ^ 

As  to  the  fees  payable  see  Order  LXV.  24. 

Yx/^is.  ^^  ^^  order  made  under  the  Act  in  the  last  pre- 
AppeaL  ceding  Eule  mentioned  by  the  Judge  in  Chambers 
shall  be  subject  to  appeal  where  the  gross  annual 
income  of  the  charity  has  not  been  declared  by  the 
Charity  Commissioners  for  England  and  Wales  to 
exceed  £100,  unless  the  Judge  by  whom  such  order 
may  have  been  made  shall  certify  that  such  appeal 
ought  to  be  permitted  either  absolutely  or  on  such 
terms  as  the  Judge  may  think  fit  to  impose. 

III.  Powers  and  Duties  of  Chief  Clerics, 

16  A 16  Vict.      15.  The  Judges  of  the  Chancery  Division  to  whom 

RemiiatS*    Chambers  are  attached  shall  have  power,  subject  to 

by  the         thesc  Rules,   to  order  what  matters   shall  be  heard 

Judge.         j^jj^j  investigated  by  their  Chief  Clerks,  either  with 

or   without  their  direction,   during    their    progress; 

and  what  matters  shall  be  heard  and  investigated  by 

themselves,  and   particularly  if  the   Judge  shall  so 

dire/st,  his  Chief  Clerks  shall  take  such  accounts  and 

make  such  inquiries  as  have  usually  been  taken  and 

made  by  the  Chief  Clerks,  and  the  Judge  shall  give 

such   aid   and  directions   in   every  such  account   or 

inquiry  as  he  may  think  fit,  but  subject  to  the  right 

hereinafter  provided  for  the  parties  to  bring  any  par- 

fianingasto  ticular   point   before  the  Judge:    Provided   that  no 

S°^Siatnu  J^^g°^®^*  ^'  order  for  general  administration  shall 

uon^  be  made  under  Eule  4  of  this  Order  or  otherwise  by  a 

Chief  Clerk. 

As  to  bringing  a  particular  point  before  the  Judge  see  Rule  6d. 
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An  ftdjoomment  to  the  Judge  will  not  be  granted  unless  an 
application  is  made  to  the  Cldef  Qerk  at  the  time  when  the 
summons  is  heard  by  him,  either  for  an  adjournment  or  for  time 
to  consider  whether  an  adjournment  shall  be  asked  for.  If  no 
ai^lication  is  made  to  the  Chief  Clerk  at  the  time,  the  order 
can  only  be  altered  by  means  of  a  motion  in  Court  to  discharge 
it.  If  an  order  is  made  against  a  party  properly  served  in  1^ 
absence,  the  result  is  the  same  as  if,  being  present,  he  does  not 
ask  for  an  adjournment  Time  to  consider  whether  an  adjourn- 
ment shall  be  asked  for  will  be  granted  if  an  application  for  it 
is  made  at  the  hearing  in  a  proper  case,  as  if  only  a  Clerk  who  is 
not  fuDy  instructed  is  present,  or  in  a  country  case  when 
reference  to  the  country  solicitor  is  necessary  (W.  N.  1884, 
218). 

If  a  party  being  dissatisfied  with  the  Chief  or  Junior  Clerk's 
decision  on  a  summons,  adjourns  the  summons  to  the  Judge  in 
Chambers,  and  the  case  is  heard  and  disposed  of  by  the  Judge 
sitting  at  Chambers,  the  party  is  not  allowed  except  upon  special 
leave  of  the  Judge,  implied  for  and  granted  at  the  time,  to 
adjourn  the  hearing  into  Court  t/«''<J 

If  a  summons  is  adjourned  from  the  Chief  or  Junior  Clerk  to    /*^  ^  .  _ 

the  Judffe,  and  either  party,  whether  the  party  against  whom       rj^  ^  *•     /  ^  if  ^ 
or  In  whose  favour  the  decision  is,  desires  the  assistance  of 
Counsel,  the  summons  is  adjoiuned  into  Court     This  is  the 
practice  In  Mr.  Justice  Pearson's  Chambers. 

In  Re  Norwich  Eq.  Life  Im,,  W.  N.  1884,  228,  a  summons 
was  refused  by  the  Chief  Clerk,  but  no  application  was  made  to 
him  for  an  adjournment  to  the  Judge  till  some  months  afterwards, 
when  the  application  was  refused  as  out  of  time.  A  new 
summons  beifore  the  Judge  in  Court  to  consider  the  Chief 
Clark's  refusal  of  the  summons  (treating  it  as  the  order  of  the 
Judge  in  Chambers)  was  held  out  of  time,  since  not  made  within 
21  cUys  from  the  order  in  Chambers. 

All  summonses  adjourned  into  Court  are  to  be  divided  and 
dealt  with  as  follows  : — 
L  Summonses  on  pleadings  or  other  procedure  summonses 

are  to  be  treated  as  motions  and  disposed  of  on  motion- 
days. 
n.  Originatmg  summonses  in  the  nature  of  actions,  the 

decision  on  which  practically  disposes  of  the  whole  matter, 

are  to  be  treated  as  non-witness  actions,  and  are  to  be 

placed  in  the  list  of  such  actions  accordingly. 
IIL  Summonses  under  section  165  of  the  Companies  Act, 

1802,  are  also  to  be  treated  as  non- witness  actions,  and 

are  to  be  placed  in  the  list  of  such  actions  accordingly. 
IV.  Other  summonses  are  to  be  set  down  as  heretofore  for 

hearing  in  their  turn. 
In  the  note  of  adjournment  the  particular  head  under  which 
the  summons  is  to  be  dealt  with  (whether  L,  IL,  IIL,  or  IV.) 
is  to  be  stated ;  and  with  regard  to  those  to  be  disposed  of  as 
motions,  they  are  to  be  adjourned  into  Court,  and  will  be  heard 
on  the  next  motion-day,  unless  some  Rubsequent  motion-day  be 
fixed  by  the  Chief  Clerk  (Memorandum,  May  1884,  of  practice 
in  Mr.  Justice  Pearson's  Chambers). 

16.  Each  Chief  Clerk  shall,  for  the  purpose  ofuAievict 
any  proceedings  directed  to  be  taken  before  him,  gJJ^  ^^' 
have  fall  power  to  issue  advertisements,  to  summon  powers. 
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parties  and  witnesses,  to  administer  oaths,  to  require 
the  production  of  documents,  to  take  affidavits  and 
acknowledgments  other  than  acknowledgments  by 
married  women,  and  when  so  directed  by  the  Judge 
to  examine  parties  and  witnesses,  either  upon  inter- 
rogatories or  vivd  vode,  as  the  Judge  shall  direct. 

15  A 16  Vict  17.  Parties  and  witnesses  summoned  to  attend 
J;,^JJ-  before  a  Chief  Clerk  shall  be  bound  to  attend  in 
contempt    pursuance  of  the  summons,  and  shall   be  liable   to 

process  of  contempt  in  like  manner  as  parties  or 
witnesses  are  liable  thereto  in  case  of  disobedience  to 
any  order  of  the  Court,  or  in  case  of  default  in 
attendance,  in  pursuance  of  any  order  of  the  Court 
or  of  any  writ  of  subpasna  ad  testificandum^  and  all 
persons  swearing  or  affirming  before  any  Chief  Clerk 
shall  be  liable  to  all  such  penalties,  punishments,  and 
consequences  for  any  wilful  and  corrupt  false  swearing 
or  affirming  contained  therein,  as  if  the  matters  sworn 
or  affirmed  had  been  sworn  and  affirmed  before  any 
other  person  by  law  authorised  to  administer  oaths, 
to  take  affidavits,  and  to  receive  affirmations. 

a  0.  18.  The  Court  or  Judge  may  direct  any  computa- 

cSufl^tif'  *^^^  ^^  interest,  or  the  apportionment  of  any  fund,  to 

for  Pay-       be  certified  by  the  Chief  Clerk,  and  to  be  acted  upon 

GenwiL       ^7  ^^®   Paymaster-General  or  other   person  without 

further  order. 

rV.  Assistance  of  Experts, 

16  &  16  Vict.  19.  The  Judge  in  Chambers  may,  in  such  way  as 
c.  80,  B.  42.    YiQ  thinks  fit,  obtain  the  assistance   of  accountants, 

merchants,  engineers,  actuaries,  and  other  scientific 
persons,  the  better  to  enable  any  matter  at  once  to  be 
determined,  and  he  may  act  upon  the  certificate  of 
any  such  person. 

As  to  referring  to  an  expert  after  judgment  the  question  as  to 
the  best  mode  of  removing  a  nuisance  see  AU,  Gen.  y.  Oolney 
Hatch  Atylum,  L.  R.  4  CL  146  ;  AU,  Gen,  v.  Merthyr  T^vU 
Board,  W.  N.  1870,  148. 

V.  Summonses  in  Chambers, 

Preparation  20.  An  originating  summons  shall  be  in  the  Form 
^'-  No.  25  in  Appendix  L,  with  such  variations  as  circum- 

stances may  require.  It  shall  be  prepared  by  the 
applicant  or  his  solicitor,  and  shall  be  sealed  in  the 
Central  Office,  and  when  so  sealed  shall  be  deemed  to 
be  issued.     The  person  obtaining  the  summons  shall 
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leave  at  the  Central  Office  a  copy  thereof,  which  shall 
be  filed  and  stamped  in  the  manner  required  by  law. 

21.  The   day  and  honr   for  attendance  under  an  Day  and 
originating  summons  shall  be  left  to  be  added,  after  auond^ce. 
the  sealing  thereof,  in  the  margin  or  at  the  foot  of  the 

same,  and  shall  be  there  inserted  when  such  day  and 
hour  shall  have  been  fixed  at  the  Chambers  of  the 
Judge  to  whom  the  matter  is  assigned  by  the  Chief 
Clerk,  who  shall  mark  the  summons  with  the  seal 
used  in  such  Chambers, 

22.  Where  from  any  cause  an  originating  summons       c.  o." 
may  not  have  been  served  upon  any  party  seven  clear  ^n^a^j 
days  before  the  return  thereof,  an  indorsement  may  °®1K^p®^'^ 
be  made  upon  the  summons,  and  upon  a  copy  thereof 
stamped  for  service  appointing  a  new  time  for  the 

parties  not  before  served  to  attend  at  the  Chambers 
of  the  Judge,  and  such  indorsements  shall  be  sealed 
at  the  Judge's  Chambers,  and  the  service  of  the  copy 
so  indorsed  and  sealed  shall  have  the  same  force  and 
effect  as  the  service  of  an  originating  summons ;  and 
where  any  party  has  been  served  before  such  indorse- 
ment, the  hearing  thereof  may,  upon  the  return  of  the 
summons,  be  adjourned  to  the  new  time  so  appointed. 

23.  The  parties  served  with  an  originating  sum-      c.  o. 
mons  shall,  before  they  are  heard  in  Chambers,  enter  Ap^i^ioe. 
appearances  in  the  Central  Office  and  give  notice 
thereof. 

24.  The  summons  by  the  Chief  Clerk  requiring  the  Summons  to 
attendance  of  parties,  witnesses,  or  others,  shall  be  in  ^*"•■■«•• 
the  Form  No.  1,  in  Appendix  L,  with  such  variations 

as  the  circumstances  of  the  case  may  requira 

VI.  Proceedings  relating  to  Infante. 

25.  Upon    applications    for    the    appointment    of  chancery, 
guardians  of  infants  and  allowance  for  maintenance  JJ^*'  ^^^* 
&e  evidence  shall  show —  Bvidonoe 

(a.)  The  ages  of  the  infants ;  ^S^nV^r 

(6.)  The  nature  and  amount  of  the  infants*  fortunes  ujwdi«»^ 

and  incomes ; 
(c.)  What  relations  the  infants  have. 

26.  Upon  applications  to  obtain  the  sanction  of  the  Chancery 
Court  to  infants    making   settlements    on    marriage  £^  ^^^* 
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Evidence 
on  applica- 
tions tor 
nmniage 
settlement. 


under  18  &  19  Vict,  c  43,  eyidence  shall  be  prodnced 
to  show — 

iCL\  The  age  of  the  infant ; 
h,)  Whether  the  infant  has  any  parents  or  guar- 
dians; 
(c.)  With  whom  or  under  whose  care  the  infant  is 
living,  and,  if  the  infant  has  no  parents  or 
guardians,    what  near  relations   the   infant 
has; 
{d,)  The  rank  and  position  in  life  of  the  infant  and 

parent ; 
{e.)  What  the  infant's  property  and  fortune  consist 

of; 
(/.)  The  age,  rank,  and  position  in  life  of  the  per- 
son  to   whom   the    infant  is   about  to   be 
married ; 
{g,)  What  property,  fortune,  and  income  such  per- 
son has ; 
(A.)  The  fitness  of  the  proposed  trustees,  and  their 
consent  to  act ; 
The  proposals  for  the  settlement  of  the  property  of 
the  infant,  and  of  the  person  to  whom  such  infant  is 
proposed  to  be  married,  shall  be  submitted   to  the 
Judge. 


27.  At  any  time  during  the  proceedings  at  any 
Judge's  Chambers  under  any  judgment  or  order,  the 


Discretion 
as  to 

ment°f       Judge  may,  if  he  shall  think  fit,  require  a  guardian 
guardian  od  ^  litem  to  be  appointed  for  any  infant  or  person  of 
unsound  mind  not  so  found  by  inquisition  who  has 
been  served  with  notice  of  such  judgment  or  order. 


VII.  Documents  to  he  left  at  Chambers, 

c,  0.  28.  In  all  cases  of  proceedings  in  Chambers  under 

xxxv'.ib.  any  judgment   or  order,    the   party   prosecuting   the 

ment  Same  shdl  leave  a  copy  of  such  judgment  or  order  at 

the  Judge's  Chambers,  and  shaU  certify  the  same  to 

be  a  true  copy  of  the  judgment  or  order  as  passed  and 

entered. 

Chancery  29.  Whenever  any  matter  is  adjourned  from  the 
Rules,  1867,  Court  to  Chambers,  or  any  directions  are  given  in 
Cause  of  Court  to  be  acted  upon  at  Chambers,  whether  upon  a 
mint  to'be  flatter  adjoumed  into  Court  from  Chambers,  or  upon 
noted  by  any  Other  occasion,  without  an  order  being  drawn  up, 
Registrar.  ^  ^^^^  signed  by  the  Registrar,  stating  for  what  pur- 
pose such  matter  is  adjoumed  to  Chambers,  or  the 
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diieotions  given,  shall  be  procured  from  the  Begiatrar 
and  left  at  Chambers. 

30.  A  note  stating  the  names  of  the  solicitors  for  chanoeiy 
all  the  parties,  and  showing  for  which  of  the  parties  f  ^^  ^^^* 
such  solicitors  are  concerned,  shall  be  left  at  Chambers  Momoran- 
with  every  judgment  or  order.  dtore*©/** 

each  party. 

3L  A  copy  of  every  certificate  of  the  Central  Office  chancery 
of  entary  of  a  memorandum  of  service  of  notice  of  a  f^'  ^^^' 
judgment  or  order,  and  of  every  appearance  entered  Certmoate 
by  a  person  served  witii  such  notice  to  attend  the  ^^1^^ 
proceedings,  certified  by  the  s<dicitor,  shall  be  left  at  p«"*»o«- 
Chambers. 

VIIL  Summonses  to  Proceed. 

32.  Every  judgment  or  order  directing  accounts  or  on  Judg. 
inquiries  to  be  taken  or  made  shall  be  brought  into  the  J^touqu 
Judge's  Chambers  by  the  party  entitled  to  prosecute  *°d  tn- 
the  same  within  ten  days  after  the  same  shall  have*^"   ^* 
been  passed  and  entered,  and  in  default  thereof  any 

other  party  to  the  cause  or  matter  shall  be  at  liberty 
to  bring  in  the  same,  and  such  party  shall  have  the 
prosecution  of  such  judgment  or  order  unless  the  Judge 
shall  otherwise  direct. 

33.  Upon  a  copy  of  the  judgment  or  order  being     "c  o. 
left,  a  summons  shall  be  issued  to  proceed  with  the  wrodiioiH?' 
accounts  or  inquiries  directed,  and  upon  the  return  of  ^JJiSw* 
such  summons  the  Judge,  if  satisfied  by  proper  evi- aocounu. 
dence  that  all  necessary  parties  have  been  served  with 

notice  of  the  judgment  or  order,  shall  thereupon  give 
directions  as  to  the  manner  in  which  each  of  the  ac- 
counts and  inquiries  is  to  be  prosecuted,  the  evidence 
to  be  adduced  in  support  thereof,  the  parties  who  are 
to  attend  on  the  several  accounts  and  inquiries,  and 
the  time  within  which  each  proceeding  is  to  be  taken, 
and  a  day  or  days  may  be  appointed  for  the  further 
attendance  of  the  parties,  and  all  such  directions  may 
afterwards  be  varied,  by  addition  thereto  or  otherwise, 
as  may  be  found  necessary. 

34.  Where  by  a  judgment  or  order  a   deed    is      c.o. 
directed  to  be  settled  by  the  Judge  in  Chambers  in  ^^^J^ 
case  the  parties  differ,  a  summons  to  proceed  shall  be  directed  to 
issued,  and  upon  the  return  of  the  summons  the  party  ^",1^ 
entitled  to  prepare  the  draft  deed  shall  Be  directed  to 
deliver  a  copy  thereof,  within  such  time  as  the  Judge 

2d 
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shall  think  fit,  to  the  party  entitled  to  object  thereto, 
and  the  party  so  entitled  to  object  shall  be  directed  to 
deliver  to  the  other  party  a  statement  in  writing  of  his 
objections  (if  any)  within  eight  days  after  the  delivery 
of  such  copy,  and  the  proceeding  shall  be  adjourned 
until  after  the  expiration  of  the  said  period  of  eight 
days. 

As  to  oases  in  which  infants  were  interested  see  Cklvert  v. 
Oodfrty,  2  Bear.  267  ;  Richardton  v.  Ward,  11  Beav.  878. 

xxxv'n  ^*  ^^®'®>  ^P^^  *^®  hearing  of  the  summons  to 
Substituted  proceed,  it  appears  to  the  Judge  that  by  reason  of 
service.  absence,  or  for  any  other  sufficient  cause,  the  service 
of  notice  of  the  judgment  or  order  upon  any  party 
cannot  be  made  or  ought  to  be  dispensed  with,  the 
Judge  may,  if  he  shall  think  fit,  wholly  dispense  with 
such  service,  or  may  at  his  discretion  order  any  sub- 
stituted service  or  notice  by  advertisement  or  other- 
wise in  lieu  of  such  service. 

Necessary  36.  If,  ou  the  hearing  of  the  summons  to  proceed, 
ierylS."^^  it  shall  appear  that  all  necessary  parties  are  not  parties 
to  the  action  or  have  not  been  served  with  notice  of 
the  judgment  or  order,  directions  may  be  given  for 
advertisement  for  creditors,  and  for  leaving  the  accounts 
in  Chambers,  but  the  adjudication  on  creditors'  claims 
and  the  accounts  are  not  to  be  proceeded  with,  and  no 
other  proceeding  is  to  be  taken,  except  for  the  purpose 
of  ascertaining  the  parties  to  be  served,  until  all 
necessary  parties  shall  have  been  served,  and  are  bound, 
or  service  shall  have  been  dispensed  with,  until  direc- 
tions shall  have  been  given  as  to  the  parties  who  are 
to  attend  on  the  proceedings. 

c.  0.  37.  The   course   of  proceeding  in  Chambers  shall 

Coun»'ot^'  ordinarily  be  the  same  as  the  course  of  proceeding  in 

proceedinfTs  Court  upon  motious.     Copics,  abstracts,  or  extracts  of 

as  in  Court.  ^^  £j.qjj^  accounts,   deeds,   or  other    documents    and 

pedigrees  and  concise  statements  shall,  if  directed,  be 

supplied  for  the  use  of  the  Judge  and  his  Chief  Clerks, 

and  where  so  directed,  copies  shall  be  handed  over  to 

the  other  parties.     But  no  copies  shall  be  made  of 

deeds  or  documents  where  the  originals  can  be  brought 

in  unless  the  Judge  shall  otherwise  direct. 

IX.  Summons  Book, 
c.  0.  38.  At  the  time  any  summons  is  obtained,  an  entry 

bLmmiS!'  thereof  shall  be  made  in   "The  Summons  Book," 
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stating  the  date  on  which  the  summons  is  issued,  the 
name  of  the  cause  or  matter,  and  by  what  party,  and 
shortly  for  what  purpose  such  summons  is  obtained, 
and  at  what  time  such  summons  is  returnable. 


CO.' 
XXXV.  25. 


39.  Lists  of  matters  appointed  for  each  day  shall 
be  made  out  and  affixed  outside   the  doors  of  the  summons 
Chambers  of  the  respective  Judges ;  and,  subject  to  ^*®^- 
any  special  direction,  such  matters  shall  be  heard  in 

the  order  in  which  they  appear  in  such  lista 

X.  Attendances, 

40.  Where,  upon  the  hearing  of  the  summons  to       c.  o. 
proceed,  or  at  any  time  during  the  prosecution  of  the  1^"^;^* 
judgment  or  order,  it  appears   to  the   Judge,  with  reproseut 
respect  to  the  whole  or  any  portion  of  the  proceed-  **^*"' 
ings,  that  the  interests  of  the  parties  can  be  classified, 

he  may  require  the  parties  constituting  each  or  any 
class  to  be  represented  by  the  same  solicitor,  and  may 
direct  what  parties  may  attend  all  or  any  part  of  the 
proceedings,  and  where  the  parties  constituting  any 
class  cannot  agree  upon  the  solicitor  to  represent 
them,  the  Judge  may  nominate  such  solicitor  for  the 
purpose  of  the  proceedings  before  him,  and  where  any 
one  of  the  parties  constituting  such  class  declines  to  Partv  mav 
authorise  the  solicitor  so  nominated  to  act  for  him,  owSiaoU- 
and  insists  upon  being  represented  by  a  different  °^*o'' 
solicitor,  such  party  shall  personally  pay  the  costs  of 
his  own  solicitor  of  and  relating  to  the  proceedings 
before  the  Judge,  with  respect  to  which  such  nomina 
tion  shall  have  been  made,  and  all  such  further  costs 
as  shall  be  occasioned  to  any  of  the  parties  by  his  being 
represented  by  a  different  solicitor  from  the  solicitor 
so  to  be  nominated. 

In  an  administration  action,  where  the  parties  beneficially 
interested  could  not  agree  as  to  their  representation,  the  Court 
appointed  the  official  solicitor  to  the  Suitors  Fund  to  represent 
the  class  {lU  Docwra,  W.  N.  1884,  282.  A). 

See  note  to  Order  XVL  47. 

41.  Whenever  in  any  proceeding  before  a  Judge       c.  o. 
in  Chambers  the  same  solicitor  is  employed  for  two  judge  may 
or  more  parties,   such  Judge  may  at  his  discretion  JJJ^^ 
require  that  any  of  the  said  parties  shall  be  repre-  soUdtor. 
sented  before  him  by  a  distinct  solicitor,  and  adjourn 

such  proceedings  until  such  party  is  so  represented. 


XXXV.  12. 
PartiM  not 
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Partiw  may  42.  Any  of  the  parties  other  than  those  who  shall 
attend  at  have  been  directed  to  attend  may  attend  at  their  own 
StJeniT*  expense,  and  npon  paying  the  costs,  if  any,  occa- 
sioned by  such  attendance,  or,  if  they  think  fit,  they 
may  apply  by  summons  for  liberty  to  attend  at  the 
expense  of  the  estate,  or  to  have  the  conduct  of  the 
action  either  in  addition  to  or  in  substitution  for  any 
of  the  parties  who  shall  have  been  directed  to  attend. 

^y^^  43.  An  order  is  to  be  drawn  up  on  a  summons  to 

nuting  be  taken  out  by  the  plaintiff  or  the  party  having  the 
TP^^^  conduct  of  the  action,  stating  the  parties  who  shall 
have  been  directed  to  attend  and  such  of  them  (if 
any)  as  shall  have  elected  to  attend  at  their  own 
expense,  and  such  order  is  to  be  recited  in  the  Chief 
Clerk's  certificate. 

XL  Advertisements  for  Creditors  and  Claimants, 

c.  0.  44.  Where  a  judgment  or  order  is  given  or  made, 

"^^J^  whether    in    Court    or    in   Chambers,   directing    an 

coining  Tnf  account  of  debts,  claims,  or  liabilities,  or  an  inqniry 
for  heirs,  next  of  kin,  or  other  unascertained  persons, 
unless  otherwise  ordered,  all  persons  who  do  not  come 
in  and  prove  their  claims  within  the  time,  which 
may  be  fixed  for  that  purpose  by  advertisement,  shall 
be  excluded  from  the  benefit  of  the  judgment  or 
order. 

Mere  delay  does  not  prevent  a  claimant  from  coming  forward 
while  there  are  assets  in  hand  {He  Metcalfe,  18  Ch.  D.  288.  A, 
and  cases  there  cited). 

Where  by  lapse  of  time  the  creditors  who  originally  appeared 
or  their  representatives  have  become  difficalt  to  discover,  and 
some  only  appear  in  answer  to  fresh  advertisements,  the  benefit 
of  the  shares  of  the  absentees  will  not  be  transferred  to  those 
who  appear  {Ashley  v.  Aehley,  4  Cb.  D.  757.  A). 

c.  0.  46.  Where   an   advertisement  is  required   for  the 

wiien^  ^  purpose  of  any  proceeding  in  Chamber^  a  peremptory 
repeated,  advertisement,  and  only  one,  shall  be  issued,  unless 
for  any  special  reason  it  may  be  thought  necessary 
to  issue  a  second  advertisement  or  further  advertise- 
ments, and  any  advertisement  may  be  repeated  as 
many  times  and  in  such  papers  as  may  be  directed. 

c,  0.  ^*  '^^®  advertisement  shall  be  prepared  by  the 

xxxr.  86.  party  prosecuting  the   judgment  or  order,  and  sub- 

preparoi     mittcd  to  the  Chief  Clerk  for  approval,  and  when 

approved  shall  be  signed  by  him,  and  such  signature 
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shall  be  sufficient  authority  to  the  printer  of  the 
Gazette  to  insert  the  same. 

47.  Advertisements  for  creditors  and  other  claimants       c.  o. 
shall  fix   a  time,    within   which   each   claimant,  not  ^^o^f^'r*'^* 
being  a  creditor,  is  to  come  in  and  prove  his  claim,  proving 
and  within  which  each  creditor  is  to  send   to   the  ®^'°' 
executor  or  administrator  of  the  deceased,  or  to  such 
other    party  as   the    Judge   shall  direct,   or    to   his 
solicitor,  to  be  named  and  described  in  the  advertise- 
ment, the  name  and  address  of  such  creditor  and  the 
full  particulars  of  his  claim,  and  a  statement  of  his 
account  and  the  nature  of  the  security  (if  any)  held 
by  him.     Such  advertisements  shall  be  in  one  of  the 
Forms   Nos.    2  and   3,  in  Appendix  L,   with  such 
variations    as   the   circumstances    of    the   case    may 
require.     At  the   time   of  directing  such  advertise- 
ment a  time  shall  be  fixed  for  adjudicating  on  the 
claims. 

4&  Claimants  filing  affidavits  shall  not  be  required       c.  o 
to  take  office  copies,  but  the  person  who  examines  ^adawtil^ 
the  claims  shall  take  office  copies  and  produce  the  o^^e  copies, 
same  at  the  hearing,  unless  the  Judge  shall  other- 
wiser  direct 

49.  No  creditor  need  make  any  affidavit  nor  attend  Chancery 
in  support  of  his  claim  (except  to  produce  his  security)  2,   ^  ^'*^' 
unless  he  is  served  with  a  notice  requiring  him  to  do  S^*ST' 
80  as  hereinafter  provided.  attend. 

60.  Every  creditor  shall   produce  the   security  (if  chancery 
any)  held  by  him  before  the  Judge  at  such  time  as  f"^*^  ^*^' 
shall  be  specified  in  the  advertisement  for  that  pur-  ij^uctfon 
pose,   being  the  time  appointed  for  adjudicating   on  ^     ."    ^' 
the  claims,  and  every  creditor  shall,  if  required,  by 
notice  in  writing  (Form  No.  4,  in  Appendix  L),  to  be 
given    by    the    executor    or    administrator    of    the 
deceased,  or  by  such  other  party  as  the  Judge  shall 
direct,    produce    all    other    deeds     and    documents 
necessary  to  substantiate  his  claim  before  the  Judge 
at  his  Chambers  at  such  time  as  shall  be  specified  in 
such  notice. 

In  an  ordinary  judgment  in  a  creditor's  action  for  adminia- 
tration,  the  Court  does  not  treat  the  judgment  as  conduBively 
Mtablishing  the  plaintiff's  debt,  a  new  case  may  be  made  in 
Chambers  and  fresh  evidence  gone  into  {Cardefl  v.  Bawke,  6 
Eq.  469). 
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RuS^^s       ^^'  ^^  ^^^®  *^y  creditor  shall  neglect  or  refuse  to 
4.  '  comply  with  the  last  preceding  Rule,  he  shall  not  he 

2J*^]*^"P"'  allowed   any  costs   of   proving  his  claim  unless  the 
Judge  shall  otherwise  direct. 

Chancery  62.  The  executor  or  administrator  of  the  deceased 
Rules,  1865,  or  such  Other  party  as  the  Judge  shall  direct,  shall 
Examina-  examine  the  claims  of  creditors  sent  in  pursuant  to  the 
ciahni.  advertisement,  and  shall  ascertain,  so  far  as  he  is  able, 
to  which  of  such  claims  the  estate  of  the  deceased  is 
justly  liable,  and  he  shall,  at  least  seven  clear  days 
prior  to  the  time  appointed  for  adjudication,  file  an 
affidavit  (Form  No.  5,  in  Appendix  L),  to  be  made 
by  such  executor  or  administrator,  or  one  of  the 
executors  or  administrators,  or  such  other  party, 
either  alone  or  jointly  with  his  solicitor  or  other 
competent  person,  or  otherwise,  as  the  Judge  shall 
direct,  verifying  a  list  of  the  claims  (Form  No.  6,  in 
Appendix  L),  the  particulars  of  which  have  been  sent 
in  pursuant  to  the  advertisement,  and  stating  to  which 
of  such  claims,  or  parts  thereof  respectively,  the  estate 
of  the  deceased  is  in  the  opinion  of  the  deponent  justly 
liable,  and  his  belief  that  such  claims,  or  parts  thereof 
respectively,  are  justly  due  and  proper  to  be  allowed, 
and  the  reasons  for  such  belief. 

Chancery  53.  In  case  the  Judge  shall  think  fit  so  to  direct. 
Rules,  1M6,  ^Y^^  making  of  the  affidavit  referred  to  in  the  last  pre- 
m^S^f*"  ^®^^^g  ^^^®  ®^*^^1  ^®  postponed  till  after  the  day 
afBdavit.  appointed  for  adjudication,  and  shall  then  be  subject 
to  such  directions  as  the  Judge  may  give. 

c.  0.  64.  Where  on  the  day  appointed  for  hearing  the 

(SfmTiii?'  claims  any  of  them  remain  undisposed  of,  an  adjoum- 
disposed  of.  ment  day  for  hearing  such  claims  shall  be  fixed,  and 
where  further  evidence  is  to  be  adduced,  a  time  may 
be  named  within  which  the  evidence  on  both  sides  is 
to  be  closed,  and  directions  may  be  given  as  to  the 
mode  in  which  such  evidence  is  to  be  adduced. 

Chancery  66.  At  the  time  appointed  for  adjudicating  upon  the 
Rules,  1866,  claims  of  creditors,  or  at  any  adjournment  thereof,  the 
Discretion  Judge  may  in  his  discretion  allow  any  of  the  claims, 
"  ^  •"*""  Qp  j^jjy  p^j^  thereof  respectively,  without  proof  by  the 
creditors,  and  direct  such  investigation  of  all  or  any  of 
the  claims  not  allowed,  and  require  such  further  parti- 
culars, information,  or  evidence  relating  thereto  as  he 
may  think  fit,  and  may,  if  he  so  think  fit,  require  any 


as  to  proof. 


\ 

Ik 
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creditor  to  attend  and  prove  his  claim,  or  any  part 
thereof,  and  the  adjudication  on  such  claims  as  are  not 
then  allowed  shall  be  adjourned  to  a  time  to  be  then 
fixed. 

56.  Notice  (Form  No  7,  in  Appendix  L)  shall  be  Cbanceiy 
given  by  the  executor  or  administrator,  or  such  other  J"^'  ^®^' 
party  as  the  Judge  shall  direct,  to  every  creditor  whose  ^f****  **' 
claim,  or  any  part  thereof,  has  been  allowed  without  and^^ 
proof  by  the  creditor,  of  such  allowance,  and  to  every  aUowanoe. 
such  creditor  as  the  Judge  shall  direct  to  attend  and 
prove  his  claim  or  such  part  thereof  as  is  not  allowed 
by  a  time  to  be  named  in  such  notice  (Form  No.  8,  in 
Appendix  L),  not  being  less  than  seven  days  after  such 
notice,  and  to  attend  at  a  time  to  be  therein  named, 
being  the  time  to  which  the  adjudication  thereon  shall 
have  been  adjourned,  and  in  case  any  creditor  shall 
not  comply  with  such  notice,  his  claim,  or  such  part 
thereof  as  aforesaid,  shall  be  disallowed. 

67.  After  the  time  fixed  by  the  advertisement  no       c.  o. 
claims  shall  be  received  (except  as  hereinbefore  pro-  suiwequent 
vided  in  case  of  an  adjournment),  unless  the  Judge  cuima  by 
at  Chambers  shall  think  fit  to  give  special  leave,  upon 
application  made  by  summons,  and  then  upon  such 
terms  and  conditions  as  to  costs  and  otherwise  as  the 
Judge  shall  think  fit. 

See  note  to  Role  44,  oMe. 

58.  A  creditor  who  has  come  in  and  established  his      ^-  <>- 
debt  in  the  Judge's  Chambers  under  any  judgment  or  costs  of  * 
order  shall  be  entitled  to  the  costs  of  so  establishing  P"^'* 
his  debt,  and  the  sum  to  be  allowed  for  such  costs 
shall  be  fixed  by  the  Judge,  unless  he  shall  think  fit 
to  direct  the  taxation  thereof ;  and  the  amount  of  such 
costs,  or  the  sum  allowed  in  respect  thereof  shall  be 
added  to  the  debt  so  established. 

69.  A  list  of  all  claims  allowed  shall,  when  required      c.  o. 
by  the  Judge,  be  made  out  and  left  in  the  Judge's  h^^t'  *** 
Chambers  by  the  person  who  examines  the  claims.         ^wed. 

60.  Where  any  judgment   or  order  is  made   for  Order  for 
payments  by  the  Paymaster-General  to  creditors,  the  KySaater-^ 
party  whose  duty  it  is  to  prosecute  such  judgment  or  Q«''«»^ 
order  shall  send  to  each  such  creditor  or  his  solicitor 
(if  any)  a  notice  (Form  No.  9,  in  Appendix  L),  that 
the  cheques  may  be  received  from   the   Paymaster- 
General,  and  such  party  shall,  when  required,  produce 
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» 

such  judgment  or  order  and  aii;f  other  papers  necessary 
to  enable  such  creditors  to  receive  their  cheques  and 
get  them  passed. 

Notices  by        61.  Everv  notice  by  this  Order  required  to  be  given 
P^^  to  creditors  or  other  claimants  shall,  unless  the  Judge 

shall  otherwise  direct,  be  deemed  sufficiently  given 
and  served  if  transmitted  by  the  post  prepaid  to  the 
creditor  orpther  claimant  to  be  served  according  to  the 
address  given  in  the  claim  sent  in  by  him  pursuant  to 
the  advertisement,  or  in  case  such  creditor  or  other 
claimant  shall  have  employed  a  solicitor,  to  suqh 
solicitor  according  to  the  address  given  by  him. 


CO. 
XLIl  9. 
Where  not 
expressed, 
four  per 
ceut 


a  0. 
XLIL  10. 
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carrying 
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a  0. 

XLIL  11. 
On  legacie 


XII.  Interest. 

62.  Where  a  judgment  or  order  is  made  directiog 
an  account  of  the  debts  of  a  deceased  person,  unless 
otherwise  ordered,  interest  shall  be  computed  on  such 
debts  as  to  such  of  them  as  carry  interest  after  the 
rate  they  respectively  carry,  and  as  to  all  others  after 
the  rate  of  four  per  cent,  per  annum  from  the  date  of 
the  judgment  or  order. 

As  to  cases  when  interest  is  allowed  see'notes  in  Seton,  4th  ed. 
pp.  798,  M2. 

63.  A  creditor  whose  debt  does  not  cany  interest, 
who  comes  in  and  establishes  the  same  before  the 
Judge  in  Chambers  under  a  judgment  or  order  of  the 
Court  or  of  the  Judge  in  Chambers,  shall  be  entitled 
to  interest  upon  his  debt  at  the  rate  of  four  per  cent, 
per  annum  from  the  date  of  the  judgment  or  order  out 
of  any  assets  which  may  remain  after  satisfying  the 
costs  of  the  cause  or  matter,  the  debts  established, 
and  the  interest  of  such  debts  as  by  law  carry  interest. 

64.  Where  a  judgment  or  order  is  made  directing 
.  an  account  of  legacies,  interest  shall  be  computed  on 

such  legacies  after  the  rate  of  four  per  cent,  per  annum 
from  the  end  of  one  year  after  the  testator's  death, 
unless  otherwise  ordered,  or  unless  any  other  time  of 
payment  or  rate  of  interest  is  directed  by  the  will«  and 
in  that  case  according  to  the  will 


No  particu- 
lar form. 


XIII.  Certificates  of  the  Chief  Clerk 

65.  The  directions  to  be  given  for  or  touching  any 
proceedings  before  the  Chief  Clerk  shall  require  no 
particular  form,  but  the  result  of  such  proceedings 
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shall  be  stated  in  the  shape  of  a  concise  certificate  to  * 

the  Judge.  It  shall  not  be  necessary  for  the  Judge 
to  sign  such  certificate,  and  unless  an  order  to  discharge 
or  vary  the  same  is  made,  the  certificate  shall  be 
deemed  to  be  approved  and  adopted  hj  the  Judge. 

The  Chief  Clerk's  certificate  may  be  diBcharged  or  varied  at 
any  time  after  the  same  has  become  binding  on  the  parties 
(Rule  71). 

66.  The  certificate  of  the  Chief  Clerk  shall  not,     c.  o. 
unless  the  circumstances  of  the  case  render  it  neces-  what  to  bo* 
sary,  set  out  the  judgment  or  order  or  any  documents  ■^^  ^"*- 

or  evidence  or  reasons,  but  shall  refer  to  the  judg- 
ment, or  order,  documents,  and  evidence  or  particular 
paragraphs  thereof,  so  that  it  may  appear  upon  what 
the  result  stated  in  the  certificate  is  founded. 

'  As  to  what  the  Chief  Clerk's  certificate  should  contain  see 
Dan.  Ch.  P.  6th  ed.  1142-1148. 

67.  The  certificate  of  the  Chief  Clerk  shall  be  in  xxxrliA. 
the  Form  Na  10,  in  Appendix  L,  with  such  variations  Signiug. 
.as  the  circumstances  may  require,  and  when  prepared 

and  settled  shall  be  transcribed  in  such  form,  and 
within  such  time  as  the  Chief  Qerk  shall  require,  and 
shall  be  signed  by  the  Chief  Clerk  either  then  or  (if 
necessary)  at  any  adjournment  to  be  made  for  the 
purpose. 

68.  Where  an  account  is  directed,  the  certificate  c.o. 
%hali  state  the  result  of  such  account,  and  not  set  the  ^^^ 
same  out  by  way  of  schedule,  but  shall  refer  to  the  *^^j;^ 
account  verified  by  the  affidavit  filed,  and  shall  specify 
by  the  numbers  attached  to  the  items  in  the  account 
which,  if  any,  of  such  items  have  been  disallowed  or 
varied,  and  shall  state  what  additions,  if  any,  have 

been  made  by  way  of  surcharge  or  otherwise,  and 
where  the  account  verified  by  the  affidavit  has  been 
80  altered  that  it  is  necessary  to  have  a  fair  transcript 
of  the  account  as  altered,  such  transcript  may  be 
required  to  be  made  by  the  party  prosecuting  the 
judgment  or  order,  and  shall  then  be  referred  to  by 
the  certificate.  The  accounts  and  the  transcripts  (if 
any)  referred  to  by  certificates  shall  be  filed  therewith, 
or  retained  in  Chambers  and  subsequently  filed,  as  the 
Judge  in  Chambers  may  direct.  No  copy  of  any  such 
account  shall  be  required  to  be  taken  by  any  party. 

69.  Any  party  may,  before  the  proceedings  before      c.  o. 
the  Chief  Clerk  are  concluded,  take  the  opinion  of  the  ^^^^'  ^^* 


XXXV.  46. 
i¥hen 
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directed. 
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jEi^^'how  *^^^g®  ^P^'^  ^^y  DM^tter  arising  in  the  course  of  the 
taken.         proceedings    without    any    fresh    summons    for    the 
purpose. 

As  to  the  costs  where  this  right  has  been  exercised  unreason- 
ably see  UpUm  v.  Brovm,  20  Gh.  D.  781.  A. 

^TSSttfl  ^^'  ^^^^y  certificate,  with  the  accounts  (if  any)  to 
cAtastobe  he  filed  therewith,  shall  be  transmitted  by  the  Chief 
«>«<*•  Clerk  to  the  Central  Office  to  be  there  filed,  and  shall 

thenceforth  be  binding  on  all  the  parties  to  the  pro- 
ceedings unless  discharged  or  varied  upon  application 
by  summons  to  be  made  before  the  expiration  of  eight 
clear  days  after  the  filing  of  the  certificate  :  Provided 
Application'  that  the  time  for  applying  to  discharge  or  vary  certi- 
^*^'  ficates,  to  be  acted  upon  by  the  Paymaster-General 
without  further  order,  or  certificates  on  passing  re- 
ceivers' accounts,  shall  be  two  clear  days  after  the 
filing  thereof. 

How  dis-  71-  The  Judge  may,  if  the  special  circumstances  of 

variS!*  ^^   *^®  ^^^®  require  it,  upon  an  application  by  motion  or 

summons  for  the  purpose,  direct  a  certificate  to  be' 

discharged  or  varied  at  any  time  after  the  same  has 

become  binding  on  the  partiea 

On  an  application  on  the  farther  consideration  of  an  action 
for  the  extension  of  the  time  for  applying  to  ranr  a  finding  in 
the  Chief  Clerk's  certificate,  the  applicant  should  take  oat  a 
summons  for  the  purpose  (He  Dove^  27  Ch.  D.  687). 

iXIV.  Further  Consideration, 

Chancery  72.  Where  any  matter  originating  in  Chambers 
i^iiea,  1857,  gball,  at  the  original  or  any  subsequent  hearing,  have 
Form  of  been  adjourned  for  further  consideration  in  Chambers, 
a  ^^^^  matter  may,  after  the  expiration  of  eight  days  and 

within  fourteen  days  from  the  filing  of  the  Chief  Clerk's 
certificate,  be  brought  on  for  further  consideration  by 
a  summons,  to  be  taken  out  by  the  party  having  the 
conduct  of  the  matter,  and  after  the  expiration  of  such 
fourteen  days  by  a  summons,  to  be  taken  out  by  any 
other  party.  Such  summons  shall  be  in  the  Form 
following : — 

"  That  this  matter,  the  further  consideration  where- 
of was  adjourned  by  the  order  of  the 
day  of  18        ,  may  be  further 

considered,"  and  shall  be  served  six  clear  days  before 
the  return :  Provided  that  this  Rule  shall  not  apply  to 
any  matter,  the  further  consideration  whereof  shall,  at 


Summoni. 
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the  original  or  any  subsequent  hearing,  have  been  ad- 
journed into  Court. 

XV.  Registering  and  Drawing  up  of  Orders  in 
Chambers. 

73.  Notes  shall  be  kept  of  all  proceedings  in  the      c.  o. 
Judge's  Chambers  with  proper  dates,  so  that  all  such  jj^^  ^£1 
proceedings  in  each  cause  or  matter  may  appear  con-  nuuie. 
secutively,  and  in  chronological  order,  with  a  short 
statement  of  the  questions  or  points  decided  or  ruled 
at  every  hearing. 


74.  The  Judge  may  direct    any  order   made    in  Ordetm 

-        —      -  -  whor  ^~ 

up. 


Chambers  to  be  drawn  up  by  the  Registrars,  and  any  7^***  ^^^ 
such  order  shall  be  entered  in  the  same  manner  as 
orders  made  in  open  Court. 

76.  The  Forms  Nos.  11  to  24,  in  Appendix  L,  shall  Forma  of. 
be  used  for  the  respective  purposes  therein  mentioned, 
with  such  variations  as  circumstances  may  require. 


ORDER  LVI. 
Rbfbrbnces  in  Admiralty  AcnoNa 

This  Order  is  imported  from  the  practice  in  the  Admiralty 
Division. 

1.  This  Order  shall  apply  to  references  by  the  Court  Application 
or  a  Judge  to  the  Admiralty  Registrar,  whether  the  ®'  **"**^- 
reference  be  to  the  Registrar  alone  or  to  the  Registrar 
assisted  by  one  or  by  two  merchants. 

2.  Within  twelve  days  from  the  day  when  the  order  Time  for 
for  the  reference  is  made,  the  solicitor  for  the  claimant  2nd  affi-**°^" 
shall  file  the  claim  and  affidavits ;  and  within  twelve  davits- 
days   from   the   day   when   the  claim  and   affidavits 

are  filed,  the  adverse  solicitor  shall  file  his  counter- 
affidavits. 

3.  From  the  filing  of  the  counter-affidavits  six  days  Further 
only  shall  be  allowed  for  filing  any  further  affidavits  "^^^^^ 
by  either  solicitor,  save  by  order  of  the  Court  or  a 
Judge,  or  by  permission  of  the  Registrar. 

4.  Within  three  days  from  the  expiration  of  the  Settinff 
time  allowed  for  filing  the  last  affidavits,  the  solicitor  hewtogT 
for  the  claimant  shall  file  in  the  Registry  a  notice, 

with  the  stamps  for  the  reference  affixed  thereto,  pray- 


428 


Order  LVL  Beferences  in  AdmiraUy  Actions, 


Adjourn- 
ment. 


Shorthand 
notes, 
expense  of. 


Expense  of 
couuseL 


Costs. 


Time  for 
taking  up 
report. 


Steps  on 
default. 
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ing  to  have  the  referenee  placed  on  the  list  for  hearing ; 
and  if  he  shall  not  do  so  the  adverse  solicitor  may 
apply  to  the  Court  or  a  Judge  to  have  the  claim  dis- 
missed with  costs. 

6.  At  the  time  appointed  for  the  reference,  if  either 
solicitor  he  present,  the  reference  may  be  proceeded 
with;  but  the  Registrar  may  adjourn  the  reference 
from  time  to  time,  as  he  may  deem  proper. 

6.  Witnesses  may  be  produced  before  the  Registrar 
for  examination,  and  the  evidence  shall,  on  the  appli- 
cation of  either  solicitor,  but  at  the  expense  in  the  first 
instance  of  the  party  on  whose  behalf  the  application 
is  made,  be  taken  down  by  a  shorthand  writer  or 
reporter  appointed  by  the  Court,  who  shall  be  sworn 
faithfully  to  report  the  evidence ;  and  a  transcript  of 
the  shorthand  writer's  or  reporter's  notes,  certified  by 
him  to  be  correct,  shall  be  admitted  to  prove  the  oral 
evidence  of  the  witnesses  on  an  objection  to  the 
Registrar's  report. 

7.  Counsel  may  attend  the  hearing  of  any  reference, 
but  the  expenses  attending  the  employment  of  coimsel 
shall  not  be  allowed  on  taxation,  unless  the  Registrar 
shall  be  of  opinion  that  the  attendance  of  counsel  was 
necessary.    • 

8.  The  Registrar  may,  if  he  think  fit,  report  whether 
any  and  what  part  of  the  costs  of  the  reference  should 
be  allowed,  and  to  whom. 

9.  The  solicitor  for  the  claimant  shall,  within  six 
days  from  the  time  when  he  has  received  a  notice  from 
the  Registry  that  the  report  is  ready,  take  up  and  file 
the  same  in  the  Registry. 

10.  If  the  solicitor  for  the  claimant  shall  not  take 
the  steps  prescribed  in  the  last  preceding  Rule,  the 
adverse  solicitor  may  take  up  and  file  the  report,  or 
may  apply  to  the  Court  or  a  Judge  to  have  the  claim 
dismissed  with  costs. 

11.  A  solicitor  intending  to  object  to  the  Registrar's 
report,  shall,  within  six  days  from  the  filing  of  the 
report,  file  in  the  Registry  a  notice,  a  copy  of  which 
shall  have  been  previously  served  on  the  adverse  solici- 
tor ;  and  within  a  further  period  of  twelve  days  he 
shall  file  his  petition  in  objection  to  the  report. 

The  Court  will  not  extend  the  time  for  objecting  to  the 
Registrar's  report  in  a  co-ownership  action  without  special 
ground  being  shown  {Ofncan  ▼.  SproUj  51  L.  T.  266). 
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12.  All  the  Eules  respectiDg   the   pleadings   andR^^^Jjow 
proofs  in  an  action  and  the  printing  thereof,  shall,  so  <S5)f^ 
far  as   they  are  applicahle,  apply  to  the   pleadings, 
proofs,  and  printing  in  an  ohjection  to  a  report  of  the 
Registrar. 


ORDER    LVIL 
Interpleader. 

This  Order  embodies  the  substance  of  the  statutes  as  to  Inter- 
pleader, and  arranges  their  various  provisions  in  a  more  oon- 
venient  manner.  Rule  11  regulates  the  right  to  appeal  Rule 
14  enables  one  order  to  be  made  where  several  matters  are 
pending. 

1.  Relief  by  way  of  interpleader  may  be  granted —  Any  person. 

(a.)  Wheret  the  person  seeking  relief  (in  this  Order 
called  the  applicant)  is  under  liability  for 
any  debt,  money,  goods,  or  chattels,  for  or 
in  respect  of  which  he  is,  or  expects  to  be, 
sued  by  two  or  more  parties  (in  this  Order 
called  the  claimants)  making  adverse  claims 
thereto : 

(6.)  Where  the  applicant  is  a  sheriff  or  other  officer  i  A  s  wiii 
charged  with  the  execution  of  process  by  or  ^^'^^'  ^^ 
under  the  authority  of  the  High  Court,  and  To  •heriir  or 

,   .         .  J       J.  J  other  officer. 

claim  IS  made  to  any  money,  goods,  or 
chattels  taken  or  intended  to  be  taken  in 
execution  under  any  process,  or  to  the  pro- 
ceeds or  value  of  any  such  goods  or  chattels 
by  any  person  other  than  the  person  against 
whom  the  process  issued. 

Interpleader  is  Within  the  jurisdiction  of  a  Master  and  District 
Registrar :  Order  LIV.  12,  and  XXXV.  6. 

An  interpleader  issue  is  not  an  action,  being  only  a  proceeding 
in  an  action  {Hanilyn  v.  Betteley,  6  Q.  B.  D.  63.  A).  An  inter- 
pleader order  may  be  made  although  one  of  the  claimants  claim 
something  in  addition  to  the  common  claim  both  make  against 
the  apj^cant  {AtUnborough  v.  St.  K,  Dock  Co,,  3  C.  P.  D.  450. 
A). 

In  Credits  OerundeuH  v.  Va/n  Weeds,  12  Q.  B.  D.  171, 
service  of  an  interpleader  summons  on  a  foreigner  out  of  the 
jurisdiction  was  allowed.  Such  service  effected  him  with 
notice  of  the  proceedings  and  would  bar  any  subsequent  claim 
by  him  within  the  jurisdiction  in  respect  of  the  same  matter. 
In  Van  der  Kan  v.  AMhworth,  W.  N.  1884,  58,  it  was  directed 
to  serve  an  interpleader  sunmions  in  Germany  according  to  the 
lex  domicilii  of  the  claimants. 

As  to  how  far  this  Order  is  applicable  to  mandamus,  see 
Order  LHL  15. 

It  is  premature  to  commence  an  action  before  the  sheriff  has 
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time  to  interplead  (HUUard  v.  Hanmm,  21  Ch.  D.  69.  A ; 
Aylwin  v.  Evant^  47  L.  T.  568).  Since  the  Judicature  AcU 
the  Chancery  Division  has  no  power  to  restrain  the  sheriff  from 
proceeding  under  an  execution  of  fi.  fa.  The  proper  Court  to 
which  to  apply  is  that  in  which  the  proceedings  are  pending 
{WrigU  v.  Redgrave,  11  Ch.  D.  24.  A). 

It  is  the  sheriff's  duty  to  seize  the  goods  of  the  debtor,  and  if 
the  solicitor  interfere  and  instruct  the  sheriff  to  seize  the  goods 
of  the  wrong  person,  he  will  be  personally  liable  {Smith  v.  Keal^ 
9  Q.  B.  D.  340.  A). 

The  execution  creditor  does  not  adopt  the  act  of  the  sheriff, 
by  becoming  a  party  to  the  issue,  so  as  to  become  liable  in 
trespass  for  the  seizure  ( WooUen  v.  Wright,  1  H.  &  C.  554),  nor 
is  he  liable  for  any  damage,  caused  by  a  sale,  under  the  Judge's 
order  {WaUcer  v.  Oldring,  Ibid.  621).  The  order  does  not 
protect  the  sheriff  if  he  have  been  guilty  of  any  excess  {Winter 
V.  Bartholomew,  11  Ex.  704). 

Pending  an  interpleader  issue,  the  execution  creditor  has  no 
right  to  the  immediate  return  of  the  writ,  even  though  the 
sheriff  may  have  acted  improperly  (Angdl  v.  Badddey,  3  Ex.  D. 
49.  A). 

Under  the  old  practice  if  the  claimant  did  not  appear  on  the 
hearing  of  the  summonsi,  his  daim  was  barred,  but  without  costs, 
as  the  sheriff  took  the  prooeedings  purely  for  his  own  benefit 
{Jonei  V.  Xetw't,  8  M.  &  W.  264;  Olazdnvok  v.  Pickford,  10  M, 
&  W.  279  ;  Cox  V.  Perm,  7  DowL  50 ;  Ford  v.  Dilly,  5  B.  &  Ad. 
885).  If  the  sheriff's  application  be  unnecessary,  he  will  be 
made  to  pay  the  costs  {Sheriff  of  Oxf<yrd,  6  DbwL  186).  Where 
the  execution  creditor  has  not  in  any  way  resisted  the  claim 
that  has  been  made  to  the  goods,  it  was  held  that  he  ought  not 
to  be  made  liable  for  any  of  the  costs  (C.  v.  D.,  W.  N.  1888, 
207).  Where  neither  party  appeared,  the  sheriff  was  ordered 
to  sell  so  much  as  would  pay  his  expenses,  and  abandon  the 
rest  {Evdeigh  v.  SaUbury,  3  Bing.  N.  C.  298). 

If  the  plaintiff  suffer  an  interpleader  order  to  be  discharged 
for  want  of  prosecution,  he  wiU  be  obliged  to  pay  the  costs 
( Wicki  V.  Wood,  26  W.  R  680).  Where  a  plaintiff  had  failed 
to  complywith  an  order  to  specify  the  goods  he  claimed,  he  was 
held  liable  to  the  costs  of  the  trial  when  he  only  succeeded  as 
to  some  {Plummer  v.  Price,  26  W.  R.  682). 

If  the  claimant  fail,  the  sheriff  is  entitleid  to  an  order  for  pay- 
ment of  possession  money  out  of  the  proceeds  of  the  goods, 
even  if  not  sufficient  to  pay  the  judgment  debt,  leaving  the 
execution  creditors  to  recover  the  amount  paid  from  the  un- 
successful claimant  {Smith  v.  DaHow,  26  Ch.  D.  605.  A). 

Where  an  order  is  made  on  the  application  of  a  sheriff,  he  is 
entitled  to  his  costs  from  the  period  at  which  he  has  been 
called  into  interpleading  action,  that  is  to  say,  he  is  entitled  as 
against  an  unsuccessful  claimant  to  costs  and  possession  money 
from  the  time  of  the  notice  of  daim  or  from  the  time  of  sale, 
whichever  would  be  first;  and  where  a  sheriff  is  ordered  to 
withdraw,  he  is  entitled  to  costs  as  against  the  execution  creditor 
from  the  time  at  which  the  latter  authorised  the  carrying  on  of 
the  interpleader  proceedings,  that  is,  generally,  from  the  return 
of  the  interpleader  summons.  In  cases  where  the  interpleader 
summons  is  taken  out  by  the  defendant  in  an  action,  he  is 
entitled,  on  bringing  into  Court  the  amount  claimed,  to  deduct 
from  it  the  amount  of  his  taxed  costs  up  to  that  period,  the 
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question  as  to  on  which  of  the  parties  the  ultimate  liability  for 
those  costs  is  to  fall  being  reserved.  Of  course  these  rules  are 
general  only  ;  and  if  in  any  particular  case  the  sheriflF  or  party 
interpleading  has  unnecessarily  caused  any  portion  of  the  costs, 
he  will  not  be  entitled  to  recover,  and  may  be  called  upon  to  pay 
costs  (Searie  v.  Matthew$,  W.  N.  1883,  176). 

The  Court  has  made  an  order  that  the  sheriff  should  remain 
in  possession  pending  the  report  of  the  Master,  and  that  the 
unsuccessful  party  should  pay  his  costs  {Clarke  v.  Chetwode,  4 
DowL  685). 

If  the  Court  order  a  sale,  the  sheriff  will  be  allowed  to  deduct 
the  expenses,  though  the  seizure  was  wrongful  {Bland  v.  Delano^ 
6  Dowl.  293).  Where,  after  the  order  was  made,  the  plaintiff 
consented  to  a  sale,  and  finally  withdrew  his  daim,  he  was 
ordered  to  pay  the  expenses  of  the  sale  and  possession  money 
from  the  date  of  the  order  till  the  sale  {Humphriet  v.  Dabbtt  1 
Bing.  N.  C.  411). 

l%e  sheriff  should  be  in  possession  of  the  matter  in  dispute, 
so  as  to  be  able  to  obey  any  order  the  Court  may  make  (adUon 
V.  Ountrip,  8  M.  &  W.  145 ;  IrOand  v.  ButheU,  5  Dowl  147). 
He  may  be  disentitled  to  interplead  in  some  cases,  as  if  he  him- 
self be  the  execution  creditor  or  his  partner  iOtUer  v.  Boioer^  4 
DowL  605)  ;  or  where  he  has  been  guilty  of  unreasonable  delay 
{Mutton  V.  Tovng^  4  C.  B.  871 ;  Brackenhwry  v.  Laurie^  3  Dowl. 
181) ;  or  has  already  exercised  a  discretion  {Cfrump  v.  2>ay,  4  C. 
B.  761) ;  or  where,  being  also  attorney  for  the  other  side,  he 
defeated  execution  by  giving  them  notice  of  it  {Cox  v.  Balnct  2 
D.  k  L.  718).       • 

2.  The  applicant  must  satisfy  the  Court  or  a  Judge  i  a  s  wui. 
by  affidavit  or  otherwise —  Yi.  ^  ^' 

(a.)  That  the  applicant  claims  'no  interest  in  the  fiVidence  in 
subject-matter  in   dispute,    other    than   for  ■"W»'^ 
charges  or  costs ;  and 

(b,)  That  the  applicant  does  not  collude  with  any 
of  the  claimants ;  and 

(c.)  That  the  applicant  is  willing  to  pay  or  transfer 
the  subject-matter  into  Court  or  to  dispose 
of  it  as  the  Court  or  a  Judge  may  direct. 

The  objection  that  the  stakeholder  by  taking  an  indemnity 
from  one  of  the  claimants  has  disentitled  himself  to  relief  cannot 
be  raised  by  such  claimant  {Thompmm  v.  Wright,  18  Q.  B.  D. 
682). 

3.  The  applicant  shall  not  be  disentitled  to  relief  28  a  24  vict. 
by  reason  only  that  the  titles  of  the  claimants  have  AcklSi  ^** 
not  a  common  origin  but  are  adverse  to  and  indepen-  ^^^^ 
dent  of  one  another. 

4.  Where  the  applicant  is  a  defendant,  application       /•  «. 
for  relief  may  be  made  at  any  time  after  service  of  of'writ'^'** 
the  writ  of  summona 


L       A 


432  Order LVIL  Interpleader. 

1 A  2  Will.  5.  The  applicant  maj  tdce  ont  a  summons  calling 
iVy  c.  68,  Qjj  ^^  claimants  to  appear  and  state  the  nature  and 
Summons  to  particulars  of  their  claims,  and  either  to  maintain  or 

claimant*.      '^  |.         •  i    xi. 

relinquish  them. 

1  &  3  WiiL  6.  If  the  application  is  made  by  a  defendant  in  an 
iv^,  c.  68,  j^(jj;i^jj^  ^jjQ  Court  or  a  Judge  may  stay  all  furtlier  pro- 
stajtag  pro-  ce^dings  in  the  action. 

Ab  to  staying  prooeedings  when  the  diquite  is  the  sobjeot- 
matter  ol  an  interpleader  sammonf  in  the  Conn^  Gouit,  lee 
HUU  V.  Benny,  5  Ex.  D.  31&  A. 

IV  ^^8^*        7.  If   the  claimants  appear  in   pursuance   of  the 

8.  \.  °*    '     summons,  the  Court  or  a  Judge  may  order  either  that 

^^^^^  any  claimant  be  made   a  defendant  in  any  action 

ance.  already  commenced  in  respect  of  the  subject-matter  in 

dispute  in  lieu  of  or  in  addition  to  the  applicant,  or 

that  an  issue  between  the  claimants  be  stated  and 

tried,  and  in  the  latter  case  may  direct  which  of  the 

claimants  is  to  be  pkintifif,  and  which  defendant. 

28  &  24  Vict.      8.  The  Court  or  a  Judge  may,  with  the  consent  of 

DiipoBiS^a  ^^^  claimants  or  on  the  request  of  any  claimant,  if, 

summary     having  regard  to  the  value  of  the  subject-matter  in 

dispute,  it  seems  desirable  so  to  do,  dispose  of  the 

merits   of  their   claims,   and  decide   the  same  in   a 

summary  manner  and  on  such  terms  as  may  be  just. 

See  Rnle  11,  potL 

c^m*8^i6^  9.  Where  the  question  is  a  question  of  law,  and 
QueBttons  of  the  facts  are  not  in  dispute,  the  Court  or  a  Judge  may 
law  only,  ^{j^^^  decide  the  question  without  directing  the  trial 
of  an  issue,  or  order  that  a  special  case  be  stated  for 
the  opinion  of  the  Court.  If  a  special  case  is  stated. 
Order  XXXIV.  shall,  as  far  as  applicable,  apply 
thereto. 

14  2  Will.  10.  If  a  claimant,  having  been  duly  served  with  a 
8.  8.  '  summons  calling  on  him  to  appear  and  maintain,  or 
be*S!wodL^  relinquish,  his  claim,  does  not  appear  in  pursuance  of 
the  summons,  or  having  appeared,  neglects  or  refuses 
to  comply  with  any  order  made  after  his  appearance, 
the  Court  or  a  Judge  may  make  an  order  declaring 
him,  and  all  persons  claiming  imder  him,  for  ever 
barred  against  the  applicant,  and  persons  claiming 
under  him,  but  the  order  shall  not  affect  the  rights  of 
the  claimants  as  between  themselves. 

^m*^v.'      H*  ^cept  where  otherwise  provided  by  statute, 
the  judgment  in.  any  action  or  on  any  issue  ordered 
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to  be  tried  or  stated  in  an  interpleader  proceeding,  Judpnent 
and  the  decision  of  the  Court  or  a  Judge  in  a  summary  *  ^^®"' 
way,  under  Eule  8  of  this  Order,  shall  be  final  and 
conclusive  against  the  claimants,  and  all  persons 
claiming  under  them,  unless  by  special  leave  of  the 
Court  or  Judge,  as  the  case  may  be,  or  of  the  Court  of 
Appeal 

The  application  for  speoial  leave  to  appeal  will  not  be  mnted 
ex  parte  as  a  matter  of  oonrse  (Hetherington  v.  ^room,  W.  N. 
18S4,  26). 

This  Role,  it  will  be  observed,  makes  the  order  final  and 
ooDoInnTe  against  the  "  claimant ;  '*  the  corresponding  section  of 
the  C*  L.  P.  Act,  1860,  contains  the  word  **  party."  The  sheriff 
was  held  not  to  be  a  par^  within  the  meaning  of  that  section 
{Smith  ▼.  DofloWi  26  Ch.  D.  605.  A).    • 

In  Wetterman  v.  Reet,  W.  N.  1888,  228,  Field,  J.,  held  that 
the  Master  having  dealt  with  an  interpleader  summons  in  a 
summary  way,  ^e  case  came  within  this  Rule,  and  that  in  such 
a  case  there  was  no  appeal  from  the  Master  to  the  Judge  ;  sed 
confer  Fotter  v.  Edioardi,  48  L.  J.  767 ;  Hansen  v.  Maddox, 
12  Q.  B.  D.  100. 

JX  seems  to  me  that  the  same  things  may  constitute  a  mis- 
carriage in  the  trial  of  an  interpleader  issue  as  would  have  that 
effect  in  other  cases,  so  that  a  motion  for  a  new  trial  in  an 
ii}terpleader  issue  proceeds  on  the  same  lines  as  in  other  cases, 
per  Brett,  M.R.,  in  Hobineon  v.  Tucker,  58  L.  J.  819.  A. 
When  in  an  interpleader  issue  a  party  desires  to  obtain  a  new 
trial  the  application  must  be  made  to  a  Divisional  Court  If  it 
be  desired  merely  to  appeal  from  the  final  judgment  of  the 
Judge,  leave  must  be  obtained,  and  then  that  ap][^  lies  to  the 
C.  a1  If  it  be  desired  both  to  move  for  a  new  trial  and  to 
appeal  from  the  final  judgment  of  the  Judge,  then  both  applica- 
tions must  be  made  in  the  first  instance  to  the  Divisional  Court 
(Ibid.  817). 

12.  When  goods  or.  chattels  have  been  seized  in28A24Vict. 
execution  by  a  sheriff  or  other  officer  charged  with  SiiSietion^' 
the  execution  of  process  of  the  High  Court,  and  any  &«  to  sale, 
claimant  all^^es  that  he  is  entitled,  under  a  bill  of 

sale  or  otherwise,  to  the  goods  or  chattels  by  way  of 
security  for  debt,  the  Court  or  a  Judge  may  order  the 
sale  of  the  whole  or  a  part  thereof,  and  direct  the 
application  of  the  proceeds  of  the  sale  in  such  manner 
and  upon  such  terms  as  may  be  just. 

"When  goods  seized  in  execution  by  a  sheriff  under  a  fi,  fa, 
have  been  previously  assigned  by  the  execution  debtor  as 
security  for  a  debt,  the  sherDf  is  not  bound  to  interplead,  but  is 
at  liberbr  to  withdraw  though  the  value  of  the  goods  seized 
exceed  the  sum  secured  by  the  bill  of  sale  (ScarleU  v.  Jffamon, 
12  Q.  B.  D.  218.  A). 

13.  Orders  XXXI.  and  XXXVI.  shall,  with  the  Proceodingii 
necessary    modifications,     apply    to    an    interpleader  toSiS.**^ 

2b 
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issue  ;  and  the  Court  or  Judge  who  tries  the  issue  may 
finally  dispose  of  the  whole  matter  of  the  interpleader 
proceedings,  ^including  all  costs  not  otherwise  provided 
for. 

One  order  in  14.  Where  in  anj  interpleader  proceeding  it  is 
JJJJ2J  necessary  or  expedient  to  make  one  order  in  several 
causes  or  matters  pending  in  several  Divisions,  or 
before  different  Judges  of  the  same  Division,  such  order 
may  be  made  by  the  Court  or  Judge  before  whom  the 
interpleader  proceeding  may  be  taken,  and  shall  be 
entitled  in  all  such  causes  or  matters :  and  any  such 
order  (subject  to  the  right  of  appeal)  shall  be  binding 
on  the  parties  in  all  such  causes  or  matters. 

16.  The  Court  or  a  Judge  may,  in  or  for  the  pur- 
poses of  any  interpleader  proceedings,  make  all  such 
orders  as  to  costs  and  all  other  matters  as  may  be  just 
and  reasonable. 

A  Master  has  no  jurisdiotion  to  order  the  ooets  of  the  action 
as  distinct  from  the  interpleader  proceedings  before  him  to  be 
paid  by  the  plaintiff  {Hanten  v.  Maddox,  12  Q.  B.  D.  100). 

Under  this  Rule  a  manager  and  receiver  was  appointed  i>end- 
ing  the  trial  of  an  interpleader  issue  instead  of  directing  a  sale 
by  the  sheriff  {Howell  v.  Dawion,  13  Q.  B.  D.  67). 
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No  appeal  from  any  order  in  any  matter  not  being  an  action 
shall,  except  by  special  leave,  be  brought  after  the  expiration  of 
twenty-one  days.  The  date  from  which  the  twenty-one  days  is 
to  be  calculated  in  the  case  of  an  appeal  from  an  order  in 
Chambers  is  the  time  from  which  such  order  was  pronounced, 
or  when  the  appellant  first  had  notice  thereof  (r.  15).  Interest 
may  be  allowed  for  the  time  during  which  execution  has  been 
delayed  by  the  appeal  (r.  19). 

LViJj.  2.  !•  -^  appeals  to  the  Court  of  Appeal  shall  be  by 
"^^fiwrimr  ^^^  ^^  rc-heariug,  and  shall  be  brought  by  notice  of 
r©-  eanng.  jj^^j^^^  ^  ^  summary  way,  and  no  petition,  case,  or 
other  formal  proceeding  other  than  such  notice  of 
motion  shall  be  necessary.  The  appellant  may  by  the 
notice  of  motion  appeal  from  the  whole  or  any  part  of 
any  judgment  or  order,  and  the  notice  of  motion  shall 
state  whether  the  whole  or  part  only  of  such  judgment 
or  order  is  complained  of,  and  in  Uie  latter  case  shall 
specify  such  part. 
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"The  whole  or  part  of  any  judgment  or  order,"  ie.,  subject 
to  the  exceptions  in  sec.  19,  Judicature  Act,  1873. 

Although  every  appeal  is  by  way  of  re-hearing,  it  is  not 
competent  for  an  appellant  to  raise  a  case  totally  inconsistent 
with  and  oontradictoiy  to  the  original  one  (Ex  parte  Heddith,  5 
Ch.  D.  882.  A). 

Under  the  system  of  procedure  established  by  the  Judicature 
Acts  no  Judge  of  the  High  Court  has  any  jurisdiction  to  re- 
hear an  order  whether  made  by  himself  or  any  other  Judge, 
the  power  to  re-hear  being  part  of  the  appellate  jurisdiction 
which  is  transferred  by  the  Acts  to  the  Court  of  Appeal  {Re  St, 
Nazaire  Co.,  12  Ch.  D.  88.  A). 

The  London  Court  of  Bankruptcy,  although  a  branch  of  the 
High  Court,  has  power  to  review  or  rescind  any  order  made 
byiit  under  its  Bankruptcy  Jurisdiction  by  force  of  the 
Bankruptcv  Act,  1883,  s.  104,  §  1  (see  £x  parte  May,  12  Q.  B. 
D.  497.  A). 

The  Court  of  Appeal  has  no  power  to  re-hear  appeals.  A  new 
action  in  the  High  Court  to  have  the  judgment  set  aside  must 
be  commenced,  where  facts  discovered  since  the  trial  would, 
under  the  old  system,  have  justified  a  bill  of  review  {Flower  v. 
Lbyd,  6  Ch.  D.  297.  A).  Neither  has  it  any  original  jurisdic- 
tion, save  that  which  is  incidental  to  the  exercise  of  its  appellate 
jurisdiction  {Hnd,;  Allen  v.  U,  K,  Tdegrapk  Co,,  24  W.  R. 
898.  A ;  Re  Dunraven  Coal  Co.,  24  W.  R.  37.  A). 

It  would  appear  from  Ex  parte  Banco  de  Portugal,  Re  Hooper, 
14  Ch.  D.  1.  A,  which  was  a  case  on  appeal  from  the  Bankruptcy 
Court,  that  if  by  an  accidental  slip,  evidence  which  was  before 
the  Court,  on  the  hearing  of  the  appeal,  had  been  omitted  from 
the  order,  the  Court  can  rectify  the  order  notwithstanding  the 
pendency  of  an  appeal  to  the  House  of  Lords. 

A  person,  affected  by  the  decision,  may  obtain  leave  by  ex 
parte  application  to  appeal,  though  not  a  party  to  the  action 
{Mctrkham  v.  Markham,  16  Ch.  D.  1.  A).  Leave  will  not  be 
given  unless  his  interest  be  such  that  he  might  have  been  made 
a  party  by  service  {Crawcour  v.  Salter,  30  W.  R.  329.  A)., 

A  defendant  against  whom  an  injunction  was  granted,  and 
who  had  in  the  meantime  become  bankrupt,  was  held  entitled 
to  appeal  against  the  decision  as  it  imposed  upon  him  a  personal 
disability  {Dence  v.  Maeon,  41  L.  T.  573.  A). 

On  an  appeal  on  the  facts,  the  Court  of  Appeal  will  give  great 
weight  to  Uie  consideration  that  the  Judge  below  was  able  to 
observe  the  demeanour  of  the  witnesses  {Bigaby  v.  Dickinson,  4 
Ch.  D.  24.  A). 

An  appeal  from  the  Lord  Mayor's  Court,  upon  a  question  of 
law  arising  upon  the  record,  lies  to  the  Court  of  Appeal  {Le 
Blanch  v.  Reuter^s  Tel.  Co.,  1  Ex.  D.  408).  But  where  there 
has  been  a  motion  for  a  new  trial  in  a  Divisional  Court,  under 
sec.  10  of  the  Mayor's  Court  Act,  20  &  21  Vict  c.  167,  no 
appeal  will  lie  without  special  leave  being  given  {AppUford  v. 
Judkins,  3  C.  P.  D.  489.  A). 

An  appeal  lies  from  a  decision  of  the  Divisional  Court  on  an 
M>plication  for  a  prohibition  to  a  County  Court  {Barton  v. 
TUmarsh,  49  L.  J.  678.  A). 

As  to  appeal  in  interpleader  proceedings  see  Order  LYIL  11. 

The  Court  will  not  hear  an  appeal  where  no  counsel  has 
appeared  on  the  argument  in  the  Court  below,  whether  this 
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applies  to  *  tpecud  case  qwErt  {AUum  Y.^Dickinaon,  9  Q.  B.  D. 
632.  A). 

A  claim  mider  a  winding-up  having  been  refused,  the  counsel 
for  the  liquidator  asked  the  counsel  for  the  claimant  whether  he 
intended  to  carry  the  case  further,  and  on  being  informed  that 
he  did  not,  said  that  he  should  not  ask  for  costs,  an  oidfir  was 
drawn  up  dismissing  the  daim  without  costs,  and  not  containing 
any  undertaking  not  to  appeal  Held,  that  as  no  undertaking 
not  to  appeal  was  embodied  in  the  order,  an  appeal  would  lie 
{Ee  ffvU  and  County  Bank,  Trotter's  Claim,  13  Ch.  D.  261.  A). 

LviiLz.  2.  The  notice  of  appeal  shall  be  served  upon  all 
teMTT^  parties  directly  affected  by  tiie  appeal,  and  it  shall  not 
be  necessary  to  serve  parties  not  so  affected ;  bnt  the 
Court  of  Appeal  may  direct  notice  of  the  appeal  to  be 
served  on  all  or  any  parties  to  the  action  or  other 
proceeding,  or  upon  any  person  not  a  party,  and  in 
the  meantime  may  postpone  or  adjourn  the  hearing  of 
the  appeal  upon  sucli  terms  as  may  be  just,  and  may 
give  such  judgment  and  make  such  order  as  might 
have  been  given  or  made  if  the  persona  served  with 
such  notice  had  been  originally  parties.  Any  notice  of 
appeal  may  be  amended  at  any  time  as  the  Court  of 
Appeal  may  think  fit. 

Where  the  proceedings  are  irregular,  the  service  of  the  notioe 
maybe  withdrawn,  and  a  fresh  notice  served  on  payment  of  the. 
costs  (Norton  v.  L,  N,  W.  Railway,  11  Ch.  D.  118.  A).  The 
mere  communication  by  an  xmsucoessful  party  to  his  opponent 
of  his  intention  to  appeal  is  not  a  sufficient  notice  of  appeial,  nor 
in  the  absence  of  other  drctunstances  is  it  ground  for  an  exten- 
sion of  time  (Re  Blyth  di  Young,  13  Ch.  D.  416.  A  ;  CoUina  v. 
Vestry  of  Paddington,  6  Q.  B.  D.  874.  A ;  New  CaUao  Co.,  22 
Ch.  D.  484.  A).  Where,  however,  the  form  used  was  "  Take 
notice  that  it  is  the  intention  of  J.  L.  to  prosecute  an  appeal," 
ftc,  the  Court  held  that  it  was  intended  to  be  a  formal  notioe, 
and  they  declined  to  make  the  appellant  suffer  for  its  irregularity 
(Re  West  JewdL  fining  Co.,  8  CL  D.  806.  A).  And  in  Kettle- 
foeU  v.  Wataon,  52  L.  J.  Ch.  818.  A,  that,  though  the  notice  of 
appeal  was  inaccurate  in  the  description  of  the  appellant's 
solicitor,  it  was  an  effectual  notice,  and  the  appeal  was  properly 
set  down. 

The  last  clause  of  this  Rule  contains  the  widest  powers  of 
amendment  (Re  Stockton  Iron  Co.,  10  Ch.  D.  849.  A),  where  the 
Court  gave  leave  to  amend  the  notice  as  to  dates,  but  said  that 
the  respondent  was  entitled  to  insist  that  the  appeal  should  not 
be  heard  until  the  expiration  of  the  proper  notice. 

The  Court  will  not  allow  a  proposal  to  withdraw  an  i^peal 
which  the  respondent  has  accepted,  to  be  afterwards  revoked  by 
the  appeUant  (Watson  v.  Cave  (No.  2),  17  Ch.  D.  28.  A  ;  and 
see  Conybeare  v.  Lewis,  18  Ch.  D.  469.  A). 

Where  one  of  two  plaintiffs  desires  to  appeal,  and  his  co- 
plaintiff  refuses  to  join,  he  can  still  appeal,  making  the  co-plain- 
tiff a  respondent  (BeckeU  v.  Attwood,  18  Ch.  D.  64.  A).  But 
such  respondent  may  apply  that  the  appellant  be  directed  to 


give  security  for  costs  (iSid.). 


apply 
(Ibid.] 
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In  a  xepresentatiTe^mt  an  order  was  made  in  favour  of  the 
persons  represented,  it  was  held  that  one  of  such  persons  could 
not  appeal  against  this  order  {Wation  ▼.  €ave  (No.  1),  17  Ch.  D. 
19.  A).  Semble,  the  person  dissatisfied  should  apply  to  the 
Court  below  {Ihid.,  p.  21). 

On  a  motion  of  appeal  against  the  whole  of  an  order,  or  for 
variation  of  it,  an  unspecified  particular  in  the  order  may  be 
varied  {Ee  Ducheu  of  WtttminUer  Silver'  Lead  Ore  Co.,  10  Ch.  D. 
307.  A). 

When  the  appellant  does  not  appear,  the  respondent  is 
entitled  to  have  ike  appeal  dismissed  with  costs,  without  giving 
any  proof  that  he  has  been  served  with  notice  of  appetd  {Ex 
parU  Jyywa,  Re  Lom,  7  Ch.  D.  160.  A). 

If  all  the  parties  affected  by  the  appeal  are  not  served,  the 
Court  will  direct  the  hearing  to  stand  over  for  that  purpose 
{Hunter  v.  Hunter,  24  W.  R.  504  and  527.  A ;  Pumell  v.  Oreat 
Western  Railway,  1  Q.  R  D.  686). 

8.  Notice  of  apperl  from  any  judgment,  whether    lviii.  a, 
final  or  interlocutory,  or  from  a  final  order,  shall  be  a  J^*Jf^^ 
fourteen  days'  notice,  and  notice  of  appeal  from  any 
interlocutory  order  shall  be  a  four  days'  notice. 

As  to  interlocutory  orders,  see  note  to  Rule  15,  fOit, 
Notice  of  discontinuance  of  the  action  covers  the  abandon- 
ment of  the  appeal  {Conyheare  v.  LewU,  13  Ch.  D.  469.  A). 

4.  The  Court  of  Appeal  shall  have  all  the  powers  lviil  6. 
and  duties  as  to  amendment  and  otherwise  of  the  o^urTof*' 
High  Court,  together  with  full  discretionary  power  to  Appeal 
receive  further  evidence  upon  questions  of  fact,  such 
evidence  to  be  either  by  oral  examination  in  Court,  by 
affidavit,  or  by  deposition  taken  before  an  examiner 
or  commissioner.  Such  further  evidence  may  be  given 
without  special  leave  upon  interlocutory  applications 
or  in  any  case  as  to  matters  which  have  occurred  after 
the  date  of  the  decision  from  which  the  appeal  is 
brought.  Upon  appeals  from  a  judgment  after  trial 
or  hearing  of  any  cause  (x  matter  upon  the  merits, 
such  further  evidence  (save  as  to  matters  subsequent 
as  aforesaid)  shall  be  admitted  on  special  grounds 
only^  and  not  without  special  leave  of  the  Court.  The 
Court  of  Appeal  shall  have  power  to  draw  inferences 
of  fact  and  to  give  any  judgment  and  make  any  order 
which  ought  to  have  been  made,  and  to  make  such 
further  or  other  order  as  the  case  may  require.  The 
powers  aforesaid  may  be  exercised  by  the  said  Court, 
notwithstanding  that  the  notice  of  appeal  may  be  that 
part  only  of  the  decision  may  be  reversed  or  varied, 
and  such  powers  may  also  be  exercised  in  favour  of 
all  or  any  of  the  respondents  or  parties  although  such 
respondents  or  parties  may  not  have  appealed  from  or 
complained  of  the  decision.     The  Court  of  Appeal 
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Costs  of       shall  have   power  to  make   such   oider   as   to   the 
ftppe*!-        whole  or  any  part  of  the  costs  of  the  appeal  as  may  he 
just. 

As  all  appeals  are  by  way  of  re-hearing,  this  Court  has  power 
to  grant  i^ief  aooording  to  the  law  as  it  stands  at  the  date  of 
the  hearing  of  the  appeal,  though  the  decision  of  the  Ck>nrt 
below  may  have  been  correct  at  the  time  when  it  was  given 
{Quilter  v.  MapUson,  9  Q.  B.  D.  672.  A). 

The  Court  of  Appeal  has  power  under  this  Rule,  coupled  with 
Order  XXVIIL  12,  to  amend  the  record  {aack  v.  Wood,  9 
Q.  B.  D.  276.  A).  It  does  not  entertain  an  appeal  where  no 
counsel  has  appeared  in  the  Court  below.  If  there  have  been 
any  inadvertence,  application  should  be  made  to  the  Court  of 
first  instance  to  re-hear  the  case  {AUum  v.  Diekinton,  9  Q.  B.  D. 
632.  A). 

Where  witnesses  are  subpoenaed  on  the  appeal,  to  establish 
facts  not  discovered  at  the  time  the  action  was  tried,  there 
must  be  a  motion  for  leave  to  examine  them,  previous  to  the 
hearing  of  the  appeal  {Dicks  v.  Brooks,  18  Ch.  D.  652.  A) ;  but 
if  the  fresh  evidence  be  only  documentary,  the  party  may  give 
notice  to  the  other  side  of  his  intention  to  apply  at  tt^  hearing 
for  leave  to  produce  such  evidence  {E<uHe  v.  ffcutie,  1  Ch.  D. 
562.  A  ;  see  also  Jones  v.  ChenneO,  8  Ch.  D.  505.  A).  Where  at 
the  trial  of  an  action  witnesses  have  been  examined  vivd  voce, 
further  evidence  by  affidavit,  of  the  sam*e  witnesses,  will  not  in 
general  be  admitted  on  appeal  {Taylor  v.  Grange,  15  Ch.  D. 
165.  A).  In  Weston's  Case,  10  Ch.  D.  582.  A,  the  Court  of 
Appeal  refused  to  allow  fresh  oral  evidence  under  the  circum- 
stancea  *'  It  would  be  too  dangerous,"  said  Jessel,  M.R,  '*  after 
we  have  indicated  what  the  point  of  the  case  is,  to  allow  the 
only  living  man  who  can  give  evidence,  to  testify  in  his  own 
favour.**  And  in  Sanders  v.  Sanda-s,  61  L.  J.  Ch.  279.  A, 
"  nothing  could  be  more  dangerous  than  that  after  trial,  when 
all  the  points  have  been  discussed,  a  party  should  be  at  liberty 
to  bring  fresh  evidence." 

Although  an  order  may  be  treated  as  an  interlocutory  order 
within  the  meaning  of  Order  LVIU.  15  for  determining  the 
time  within  which  an  appeal  must  be  brought,  yet  for  all  other 
purposes  it  may  be  a  final  order,  in  which  case  no  fresh  evidence 
can  be  admitted  without  special  leave  {Norton  v.  Compton,  27 
Ch.  D.  392.  A). 

In  Re  Tayleur,  W.  N.  1881,  187.  A,  a  point  was  taken  on  the 
appeal  which  had  not  been  considered  in  the  Court  below,  and 
which  required  further  evidence  as  to  the  facts.  The  order 
appealed  from  was  discharged  without  prejudice,  and  the  case 
remitted  to  Chambers  for  further  inquiry. 

A  plaintiff  cannot  without  leave  on  appeal  make  a  case, 
neither  made  in  his  pleadings  nor  in  the  Court  below,  per 
Bramwell,  L.  J.,  in  New  Zealand  Land  Co,  v.  Watson,  29  W.  R. 
694.  A. 

On  appeal  from  a  salvage  award  the  C.  A.  will  not  alter  the 
sum  unless  it  has  been  given  on  wrong  principles,  or  with  a 
misapprehension  of  facts,  or  it  is  exorbitant,  or  out  of  reason 
{The  Lancaster,  9  P.  D.  14.  A). 

iriii  5a.        ^'  ^^  n^n  [the]   hearing  of  an  appeal,  it  shall 
Now  trua.    appear  to  the  Court  of  Appeal  that  a  new  trial  ought 


Order  LVIIL  Appeals  to  (he  Court  of  Appeal.  439 

to  be  had,  it  shall  be  lawful  for  the  said  Court  of 
Appeal,  if  it  shall  thiuk  fit,  to  order  that  the  verdict 
and  judgment  shall  be  set  aside,  and  that  a  new  trial 
shall  be  had 

6.  It  shall  not,  under  any  circumstances,  be  neces-    zriii  «. 
sary  for  a  respondent  to  give  notice  of  motion  by  way  ^'l^ 
of  cross  appeal,  but  if  a  respondent  intends,  upon  the  *^ 
hearing  of  the  appeal,  to  contend  that  the  decision  of 

the  Court  below  should  be  varied,  he  shall  within  the 
time  specified  in  the  next  Eule,  or  such  time  as  may 
be  prescribed  by  special  order,  give  notice  of  such  in- 
tention to  any  parties  who  may  be  affected  by  such 
contention.  The  omission  to  give  such  notice  shall 
not  diminish  the  powers  conferred  by  the  Act  upon 
the  Court  of  Appeal,  but  may,  in  the  discretion  of  the 
Court,  be  ground  for  an  adjournment  of  the  appeal, 
or  for  a  special  order  as  to  costs. 

The  notice  given  by  the  respondent  need  not  be  within  the 
time  limited  by  Order  LVIII.  16  {Ex  parte  JBifhop,  Re  Fox,  15 
Ch.  D.  400.  A). 

It  18  not  the  proper  course  to  proceed  under  this  Rule  when 
the  proposed  variation  does  not  affect  the  appelUmt  who  has 
presented  the  notice  of  appeal  (Re  Cavander's  TrugUf  16  Gh.  D. 
270.  A  ;  Ralpk  v.  Carrkk,  11  Ch.  D.  878.  A). 

Where  there  were  two  respondents  to  an  appeal,  one  of  whom 
gave  notice  of  cross  appeal  affecting  his  co-respondent,  the  Court 
apportioned  the  costs  {Harrison  v.  ComwaU  Mm.  Ry.  18  Ch.  1), 
884.  A  ;  and  see  also  Robinson  v.  Drakes,  28  Ch.  D.  98.  A). 

It  will  be  observed  that  if  a  respondent  intend  to  contend 
that  the  decision  of  the  Court  below  should  be  varied,  he  is  to 
give  notice  to  any  parties  who  may  be  affected  by  such  conten- 
tion. For  a  discussion  of  the  scope  of  this  clause  see  Ex  parte 
Payne,  Re  Cross,  11  Ch.  D.  650.  A 

Where  the  respondents  have  given  notice  of  their  intention 
to  apply  to  have  the  judgment  varied,  and  both  appeals  are 
dismissed,  the  appellants  will  have  to  pay  the  costs  except  such 
as  were  occasioned  by  the  notice  (The  Lauretta,  4  P.  D.  26.  A). 
The  Court  will  not  under  the  power  contained  in  this  Rule 
entertain  a  cross  appeal  merely  on  a  question  of  costs  (Harris 
V.  Aaron,  4  Ch.  D.  749.  A). 

7.  Subject  to  any  special  order  which  may  be  made,    lviil  t. 
notice  by  a  respondent  under  the  last  preceding  Rule  JJj^^^t. 
shall  in  the  case  of  any  appeal  from  a  final  judgment 

be  an  eight  days'  notice,  and  in  the  case  of  an  appeal 
from  an  interlocutory  order  a  two  days'  notice. 

8.  The  party  appealing  from  a  judgment  or  order    lviil  8. 
shall  produce  to  the  proper  officer  of  the   Court  of  J^^^'***® 
Appeed  the  judgment  or  order  or  an  office  copy  thereof, 

and  shall  leave  with  him  a  copy  of  the  notice  of  appeal 
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to  be  filed,  and  such  officer  shall  thereupon  set  down 
the  appeal  by  entering  the  same  in  the  proper  list  of 
appeals,  and  it  shall  come  on  to  be  heard  according  to 
its  order  in  such  list,  unless  the  Court  of  Appeal  or  a 
Judge  thereof  shall  otherwise  direct,  but  so  as  not  to 
come  into  the  paper  for  hearing  before  the  day  named 
in  the  notice  of  appeal 

Where  an  order  is  refused  the  first  part  of  this  Rule  has  no 
Implication  (Smith  v.  OrindXey,  8  Ch.  D.  80.  A).  Where  defend- 
ants had  given  notice  of  appeal  in  due  time,  but  had  not  entered 
it  owing  to  the  plaintiffs  not  having  bad  the  order  drawn  up,  it 
was  held  that  the  plaintiffs  oould  not  take  advantage  of  their 
own  delay  (Re  ffarker,  10  Gh.  D.  ai3.  A). 

When  the  Rule  is  not  complied  with,  the  respondent  should 
make  a  substantive  motion  for  his  costs  (fFe&6  v.  Manad,  2 
Q.  B.  D.  117.  A). 

The  appeal  must  be  entered  before  the  di^  for  which  notice 
is  given,  or  it  will  be  treated  as  abandoned ;  unless  that  day 
happen  to  be  in  a  vacation,  when  the  office  is  closed ;  in  which 
case  it  should  be  entered  before  the  next  day  of  the  sitting  of 
the  Court  (National  Funda  Co,,  i  Oh.  D.  805.  A ;  ShtHenaaek 
V.  Price,  W.  N.  1880,  69.  A ;  Aj  Mansd,  Jihodea  v.  JenHnt,  7 
Ch.  D.  711.  A).  A  mistake  of  the  solicitor  is  not  of  itself  a 
reason  for  granting  extension  of  time  (IbitL), 

Where  the  respondent  objected  that  notice  of  appeal  had  been 

given  too  late,  but  filed  new  affidavits,  the  objection  was  allowed, 

•  but  he  was  refused  the  oosts  of  the  new  affidavits  (Ex  parte 

Fawdon*8   Vinegar  Co.,  Be  Jonea,  U  Gh.  D.  285.  A ;  MiUML 

V.  Condy,  W.  N.  1881,  83.  A). 

Where  the  proceedings  are  irr^^ular,  the  service  of  the  notice 
may  be  withdrawn  and  a  fresh  notice  served  on  payment  of  the 
costs  (Norton  v.  L.  N,  W.  JL  Co.,  11  Gh.  D.  118.  A). 

LVI1L9.        9.  The  time  for  appealing  from  any  order  or  de- 
winding  up.  cision  made  or  given  in  the  matter  of  the  winding-up 
of  a  company  under  the  provisions  of  the  Companies 
Act,  1862,  or  any  Act  amending  the  same,  or  any  order 
Bankruptcy  or  docision  made  in  the  matter  of  any  bankruptcy,  or 
action^       ^^  ^^1  other  matter  not  being  an  action,  shall  be  the 
same  as  the  time  limited  for  appeal  from  an  inter- 
locutory order  under  Rule  15. 

The  Rule  applies,  not  only  to  any  order  given  in  the  matter  of 
the  winding-up  of  the  company,  but  to  the  winding-up  ord^ 
itself  (Re  National  Funda  Co.,  i  Ch.  D.  305.  A).  It  applies  to 
an  order  made  under  the  Vendors  and  Purchasers  Act,  1874  (Re 
Myth  dEr  Tovng,  18  Ch.  D.  416.  A).  In  that  case  the  respon- 
dent  was  deprived  of  his  costs,  having  given  the  appellant  reason 
to  believe  that  he  did  not  mean  to  insist  upon  the  objection  that 
the  appdal  was  out  of  time.  To  an  order  under  the  Trustee 
Relief  Act  {Re  BaMi^a  TruaU,  4  Ch.  D.  785.  A).  It  does  not 
apply  to  the  Railways  Act  of  1868  (The  New  River  Co,  v,  M,  By, 
d.,  86  L.  T.  539.  A). 

In  Bankruptcy  matters  this  Role  only  afiects  the  time  for 
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appealing  to  the  Court  of  Appeal  {Bx  parte  Qarrwdf  JRe  Lewer, 
6  CL  D.  61.  A). 

As  to  the  extension  of  time  for  appealing  by  a  person  aggrieved 
by  an  adjudication  in  bankruptcy,  see  £x  parte  Tucker,  12  Ch.  D. 
308.  A).  Where  the  applicant  alleged  that  his  interests  had 
been  insufficiently  represented  by  the  official  liquidator  {Re 
Madras  Irrig,  Co.,  23  Ch.  X>.  252.  A).  A  notice  of  appeal  from 
the  refusal  to  annul  an  adjudication  of  bankruptcy  must  be  served 
in  proper  time,  as  well  on  the  trustee  as  on  the  petitioning 
creditor  {Ex  parU  Ward,  Jte  Ward,  16  Ch.  D.  292.  A). 

Leave  to  appeal  to  the  House  of  Lords  in  bankruptcy  matters 
will  not  be  given  when  the  Court  is  convinced  of  the  soundness 
of  its  decision  {JSx  parte  Jackeon,  14  Ch.  D.  747.  A). 

Where  an  order  on  petition  is  final  in  its  nature,  the  Court  wiU 
on  proper  grounds  extend  the  time  for  appealing  {JU  Leonard 
Jaequei,  18  Ch.  D.  892.  A). 

10.  Where  an  ex  parte  application  has  been  refused  lvijl  lo. 
by  the  Court  below,  an  application  for  a  similar  pur-  tcpa^°^ 
pose  may  be  made  to  the  Court  of  Appeal  ex  parte 
within  four  days  from  the  date  of  such  refusal,  or 
within  such  enlarged  time  as  a  Judge  of  the  Court 

below  or  of  the  Court  of  Appeal  may  allow, 

11.  When  any  question  of  fact  is  involved  in  an  xr///.  ii. 
appeal,  the  evidence  taken  in  the  Court  below  bearing  c^^  *", 
on  sudi  question  shall,  subject  to  any  special  order,  be  Appeal, 
brought  before  the  Court  of  Appeal  as  follows : 

(a.)  As  to  any  evidence  taken  by  affidavit,  by  the 
production  of  printed  copies  of  such  of 
the  affidavits  as  have  been  printed,  and 
office  copies  of  such  of  them  as  have  not 
been  printed : 

(6.)  As  to  any  evidence  given  orally,  by  the  pro- 
duction of  a  copy  of  the  Judge's  notes,  or 
such  other  materials  as  the  Court  may 
deem  expedient. 

Affidavits,  whidi  are  to  be  used  on  appeal,  should  be  filed 
with  the  officer  of  the  Division  from  which  the  appeal  comes 
( WaUe  ▼.  WatU,  45  L.  J.  Ch.  658.  A).  Documents  to  be  in  evi- 
dence should  have  been  formally  put  in  ( Watson  v.  Modwell,  11 
Ch.  D.  153.  A). 

Where  the  affidavits  were  very  voluminous,  the  Court  ordered 
the  Clerks  of  the  Rules  to  attend  with  them,  and  dispensed 
with  the  office  copies  to  save  expense  {JSiddes  v.  iVorru,- 45  L.  J. 
148.  A ;  Oratafofd  v.  ffomtey  Brick  Co.,  24  W.  R.  422.  A). 

In  Laming  v.  Qee,  28  W.  K.  217,  it  was  contended  that  the 
Judge's  notes  alone  could  be  referred  to,  and  that  the  shorthand 
writer's  notes  could  not  be  read ;  after  some  discussion,  how- 
ever,  they  were  ultimately  allowed  to  be  read. 

Ab  to  cost  of  shorthand-writer's  notes,  see  Order  LXV.  27 
(29). 
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12.  Where  evidence  has  not  been  printed  in  the 
Court  below,  the  Court  below  or  a  Judge  thereof,  or 
the  Court  of  Appeal  or  a  Judge  thereof,  may  order 
the  whole  or  any  part  thereof  to  be  printed  for  the 
purpose  of  the  appeal  Any  party  printing  evidence 
for  the  purpose  of  an  appeal  without  such  order  shall 
bear  the  costs  thereof,  unless  the  Court  of  Appeal  or 
a  Judge  thereof  shall  otherwise  order. 

13.  If,  upon  the  hearing  of  an  appeal,  a  question 
arise  as  to  the  ruling  or  direction  of  the  Judge  to  a 
jury  or  assessors,  the  Court  shall  have  regard  to  veri- 
fied notes  or  other  evidence,  and  to  such  other  materials 
as  the  Court  may  deem  expedient. 

14.  No  interlocutory  order  or  rule  from  which  there 
has  been  no  appeal  shall  operate  so  as  to  bar  or  prejudice 
the  Court  of  Appeal  from  giving  such  decision  upon  the 
appeal  as  may  be  just. 

This  Rule  was  only  intended  to  prevent  the  right  of  appeal 
from  being  interfered  with,  by  the  ezistenoe  of  an  interlocutory 
order,  which  incidentally  involves  a  decision  of  the  point  ( Jeesel, 
M.R.,  in  WhiU  v.  WiU,  6  Ch.  D.  690.  A). 

16.  No  appeal  to  the  Court  of  Appeal  from  any 
interlocutory  order,  or  from  any  order,  whether  final 
or  interlocutory,  in  any  matter  not  being  an  action, 
shall,  except  by  special  leave  of  the  Court  of  Appeal, 
be  brought  after  the  expiration  of  twenty-one  days, 
and  no  other  appeal  shall,  except  by  such  leave,  be 
brought  after  the  expiration  of  one  year.  The  said 
respective  periods  shall  be  calculated,  in  the  case  of 
an  appeal  from  an  order  in  Chambers,  from  the  time 
when  such  order  was  pronounced,  or  when  the  appel- 
lant first  had  notice  thereof,  and  in  all  other  cases, 
from  the  time  at  which  the  judgment  or  order  is 
signed,  entered,  or  otherwise  perfected,  or,  in  the  case 
of  the  refusal  of  an  application,  from  the  date  of  such 
refusal.  Such  deposit  or  other  security  for  the  costs 
to  be  occasioned  by  any  appeal  shall  be  made  or  given 
as  may  be  directed  under  special  circumstances  by  the 
Court  of  Appeal. 

Special  leave  will  not  be  given  on  an  ex  parte  application 
(EvenneU  v.  Laiorencey  4  Ch.  D.  189.  A). 

It  is  not  necessarily  a  reason  for  enlarging  the  time  for  ap- 
pealing that  the  Court  of  Appeal  has  come  to  a  different  opinion 
on  a  doubtful  point  of  law  (Oraig  v.  Phillips,  7  Ch.  D.  249.  A). 
The  Court  will  only  under  very  special  circumstances  extend 
the  time  for  appealing,  after  the  time  limited  by  the  Rules  has 
elapsed (7&m/. ).    "Igive  no  opinion,*' saysThesiger,  L.J.,*' whether, 
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if  there  were  a  dear  decision  of  a  Court  of  Appeal  overmling 
preyions  dedsions,  this  discretion  ought  not,  in  some  cases,  to  be 
exercised ;  but  it  is  not  enough  that  doubts  have  been  thrown 
on  the  law  as  previously  expressed.'*  To  have  the  time  extended 
there  must  be  no  laches  and  a  bond  fide  mistake  {Highton  v. 
Trtheme,  27  W.  R.  246.  A ;  Re  Manchester  Building  SoCj  24 
Ch.  D.  488.  A ;  Ex  parte  Bowe,  W.  N.  1879,  6.  A).  A  mere 
misunderstanding  of  the  Rules  is  not  sufficient  {International 
Society  v.  City  of  Moscow  Gas  Co.,  7  Gh.  D.  241.  A),  unless  there 
be  something  peculiar  in  the  circumstances,  as  where  a  valid 
notice  had  ^n  given  and  withdrawn  by  mistake  {Re  Ambrose 
Tin  Co.,  Taylor's  Case,  8  Ch.  D.  643.  A). 

An  order  under  the  Vendor  and  Purchaser  Act,  1874,  is  one 
in  which  the  appeal  must  be  brought  within  the  twenty-one  days 
{Re  Myth  d:  Young,  13  Ch.  D.  416),  and  the  Court,  refused  to 
extend  the  time  on  the  ground  stated  in  Mc Andrew  v.  Barker, 
7  Ch.  D.  701.  A,  that  they  had  no  discretionary  power  to  de- 
prive a  litigant  of  any  advantage  given  him  by  the  General 
Orders,  unless  there  has  been  on  his  part  some  conduct  raising 
an  equity  against  him.  James,  L.J.,  explained  that  the  Court 
did  not  intend  in  Mc  Andrew  v.  Barker  to  lay  down  a  positive 
rule  in  every  case ;  it  was  not  intended,  for  instance,  to  apply 
to  the  case  of  inevitable  acddent.  As  the  respondent  had  con- 
tinued to  correspond  with  the  appellant  on  the  subject  of  an 
i^peal  after  the  expiration  of  the  twenty-one  days,  they  gave  no 
costs.  In  CoUins  v.  The  Vestry  of  Paddington,  6  Q.  B.  D.  868. 
A,  BaggaUay  and  Thesiger,  L. JJ.  (Bramwell,  L. J.,  dissenting), 
expressed  their  opinion  that  applications  for  extension  of  time 
after  judgment  should  be  allowed  vHith  great  caution,  but  might 
be  freely  granted  before  judgment  As  to  extension  of  time  as 
regards  onlers  made  in  the  Long  Vacation,  see  the  remarks  of 
Sdbome,  L.J.,  in  WaUingford  v.  Mutual  Society,  5  App.  Gas. 
691. 

When  the  order  to  be  appealed  from  was  really  a  final  order 
on  the  construction  of  a  will  and  the  proposed  appellants  were 
resident  in  America,  an  extension  of  time  was  granted  to  give  an 
opportunity  of  consulting  them.  As  the  application  was  con- 
sidered an  indulgence,  they  were  directed  to  pay  the  costs  of  it 
{Re  Leonard  Jac(ptes,  1 8  Ch.  D.  892.  A). 

Since  the  Judicature  Acts  this  rule  has  been  laid  down  that  in 
general  the  Court  will  not  allow  an  appeal  after  the  expiration  of 
the  time  allowed,  unless  the  cespondent  have  done  something  to 
give  a  sort  of  equity  to  the  appellant  to  go  beyond  the  period 
(per  Jeosel,  M.R.,  in  Curtis  v.  Sh^ffidd,  21  Ch.  D.  6.  A). 

Where  the  fund  in  dispute  was  still  within  the  control  of  the 
Court,  the  time  for  append  was  extended  {Re  Normanton  Iron 
Co.,  60  L.  J.  Ch.  228.  A). 

An  appellant  ought  to  serve  notice  of  appeal  on  all  parties  who  Service  on 
would  be  affected  by  the  order  of  the  Court  of  Appeal,  and  if  a  ^^^ 
party  who  would  be  so  affected  be  not  served,  he  may  appeal  P*™®** 
without  service  and  obtain  his  costs.    And  this  rule  applies 
although  the  appeal  fail  through  irregularity,  and  never  comes 
on  to  be  heard  (J2e  New  CaUao  Co.,  22  Ch.  D.  484.  A). 

In  determining  whether  a  judgment  is  final  or  interlocutory,  Final  or 
the  attention  must  be  directed  to  the  form  of  the  proceeding,  not  interloou-    , 
the  nature  of  the  contest  {White  v.  Witt,  6  Ch.  D.  689.  A;^^^ 
Cummins  v.  Herron,  4  Ch.  D.  787.  A ;  Pheysey  v.  Pheysey,  12 
Ch.  D.  306.  A).    Any  doubt  which  may  arise  is  to  be  deter- 
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mined  by  the  Coort  of  Appeal,  Jud.  Act,  1875,  a.  12.  An  inter- 
locutory appeal  may  be  decided  by  two  Judges,  but  a  final  judg* 
ment  must  be  given  by  three  {Ibid, ).  An  order  may  be  considered 
interlocutory  for  regulating  the  time  within  which  to  bring  an 
appeal,  and  yet  for  all  other  purpoees  be  considered  final,  €,g,,  an 
order  made  on  a  claim  by  a  creditor  in  an  administration  action 
{NoHon  V.  dmpton,  27  Ch.  D.  392.  A).  Where  the  step  in  the 
cause  is  not  obviouidy  interlocutory,  the  Court  will  be  guided  by 
what  will  be  the  effect  of  the  judgment  {Skubrook  ▼.  Tv^neU,  9 
Q.  £.  D.  628.  A).  Where  a  party  applies  for  final  judgment 
under  Order  XXXII.  6i,  he  is  estopped  from  contending  that  the 
order  was  interlocutory  (AU.-Qen,  v.  (?.  £*.  ^  48  L.  J.  Gh.  429. 
A).  An  order  to  sign  judgment  upon  a  specially  indorsed  writ 
is  not  a  final  proceeding,  as  it  requires  to  be  perfected  by  the 
further  ste^  of  signing  the  judgment  [Standard  Co,  v.  La  Orange, 
3  0.  P.  D.  67.  A).  An  oider  for  a  new  trial  is  an  interlocutory 
order  {Htgkton  v.  Ti-ekeme,  48  L.  J.  167.  A).  So  is  a  decision 
of  the  High  Court  upon  a  special  case  stated  by  an  arbitrator,  if 
it  do  not  necessitate  the  entering  of  final  judgment  for  either 
party  {CoUiniy,  Vestry  of  PaddingUm,  5  Q.  B.  D.  368.  A; 
Shvbrook  v.  TvifneU,  9  Q.  B.  D.  623.  A). 

At  the  trial  of  an  action  after  the  verdict,  the  Judge  ordered 
each  side  to  pay  their  own  costs,  held  that  an  applicaticm.  to  vary 
such  an  order  was  to  alter  the  final  judgment,  and  that  the  i4>peal 
was  not  one  on  an  interlocutory  matter  {Marsdet^  v.  Lancoikirt 
Ry.  Co,,  29  W.  R.  680.  A).  An  appeal  from  a  judgment  of  a 
Judge  of  the  Chancery  Division,  on  a  question  of  fact,  may  be 
equivalent  to  an  interlocutory  order  {Krehl  v.  BurreU,  10  Ch.  D. 
420.  A  ;  Lowe  v.  Lowe,  ibid.,  432.  A ;  discussed  in  Potkr  v. 
CotUnh,  5  Ex.  D.  137.  A). 
When  time  The  dismissal  of  an  action  is  a  **  refusal  of  an  application  " 
within  the  meaning  of  this  Rule  ;  and  the  appeal  must  be  brought 
within  one  year  from  the  date  of  such  dismissal,  and  not  from  the 
date  of  the  entering  of  the  order  {JfUemational  Finaneitd  Society 
V.  City  of  Moscow  Gas  Company,  7  Ch.  D.  241.  A). 

Where  part  of  a  motion  is  refused  the  time  for  appealing  runs 
from  the  date  of  the  refusal  {Trail  v.  Jackson,  4  Ch.  D.  7.  A  ; 
Berdan  v.  Birmingham.  Small  Arms  Co,,  7  Ch.  D.  24.  A ; 
Swindell  v.  Birmingham  Syndicate,  3  Ch.  D.  127.  A).  When- 
ever an  order,  dismissing  an  application,  contains  a  dedaiation 
as  such  or  as  an  expression  of  opinion  of  the  Judge,  so  as  to  bind 
the  rights  of  the  parties,  it  is  not  a  simple  refusal  of.  the  applica- 
tion so  as  to  compel  the  appeal  to  be  brought  within  twenty-one 
days  from  the  date  of  refusal  {Me  Clay  A  Tdley,  16  Ch.  D.  8. 
A ;  Re  MickeWs  Trusts,  9  Ch.  D.  5.  A).  An  order  by  a  Judge 
in  an  administration  action  dismissing  the  icdaim  of  a  creditor 
who  has  come  in  under  the  usual  decree  is  the  refusal  of  an 
Implication  under  this  Rule  {Re  Clagett,  20  Ch.  D.  134.  A).  As 
to  where  the  appellant  has  been  unable  to  enter  the  appeal,  in 
consequence  of  the  order  not  having  been  drawn  up,  see  Re 
Marker,  10  Ch.  D.  613,  ante,  Rule  8. 

On  a  petition  under  the  Infants  Custody  Act,  where  the  form 
of  the  order  as  drawn  up  is  *'  until  furthw  order,"  it  is  open 
to  a  ysrty  to  move  the  Court  below  to  vary  that  order  at  any 
time,  and  so  an  application  for  extension  of  time  for  appealing 
becomes  unnecessary  {Re  ffoU,  W.  N.  1880, 181.  A). 
Security  for  ^'  ^  ^^^  necessary  to  apply  for  leave  to  serve  notice  of  motion 
costs.  that  the  appellant  be  directed  to  give  security  {OriUs  v.  DiUon^ 
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2  Oh.  B.  825.  A).  The  iuolvdnoj  of  the  ap^eUuit  is  primd 
facie  a  soffioient  reason  for  ordering  him  to  give  seonrity  {HrnnkHn 
V.  Turner,  10  Gh.  D.  872.  A ;  WUdon  v.  Smith,  2  Ch.  D.  67.  A ; 
HarUek  ▼.  AMerry,  19  Gh.  D.  84.  A ;  Speneer  ▼.  Hwrt,  45 
L.  T.  896.  AV  Where  a  plaintiff  has  been  senred  with  a  baak- 
mptoy  notice  by  the  defendant,  with  the  terms  of  which  he  had 
not  complied,  the  Goort  inferred,  in  the  absence  of  eTidenoe  to 
the  contrary,  that  he  was  insolvent  {Niaam  v.  Shddat^  58  L.  J. 
Gh.  624.  A) ;  and  so  in  the  case  of  a  company  appealing  from  a 
windmg-np  order  {RePkoto,  ArHtf*  Co^  28  Gh.  D.  870.  A) ;  and 
it  Will  be  an  additional  reason  if  the  party  be  vexatioosly  and 
unreasonably  proseattiiw  the  appeal  ( UnL  v.  BrearieVf  8  G.  P.  D. 
206.  A) ;  or  nnnecessarUy  {WaddeU  v.  Blocker,  10  Gh.  D.  416) ; 
or  make  nnreasonaUe  delay  in  prosecuting  the  action  {Smith 
V.  WhMe,  W.  N.  1879,  208.  A ;  Eoc  parU  BiOehiru  A  Romer, 
W.  K.  1879, 99.  A).  Where  there  was  apparently  a  very  doubt- 
ful point  of  law,  the  Gourt  thought  the  plaintiff  ought  not  to  be 
required  to  give  security  (Xaurke  r.  Wk$t€  Mc$t  Co,,  I  0.  P.  D. 
566.  A). 

The  applicant  must  be  prompt  in  making  tiie  applioatioa,  and 
as  a  general  rule  it  is  too  late  when  the  appeal  motion  is  in  the 
paper,  and  all  the  costs  have  been  incurred  (eipecially  where  the 
ground  is  that  of  poverty)  {Re  Indian  Kingdon,  dto.,  OM  Co., 
22  Oh.  B.  88.  A ;  ^ronl  v.  Banqve  Frtmco-Rgyptimne,  1  G.  P.  D. 
148). 

An  appellant  who  is  dearly  liable  to  give  security  for  costs 
ought  to  offer  security  when  asked  without  an  applicsAion  to  the 
Goort  {The  OonttanUne,  4  P.  D.  156.  A). 

The  probable  cost  of  the  appeal  is  considered,  rather  than  the 
value  of  the  property,  in  estimating  the  amount  of  security 
required  {Moreorofi  v.  Bvan$,  W.  N.  1882,  189.  A).  Securi^ 
may  been  bond  with  sureties  {Photphate  Sewage  (h.  v.  Hartmont, 
2  Gh:  D.  811 ;  and  see  Order  LXV.  Rule  7). 

Where  one  plaintiff  appeali,  making  his  co-plaintiff  who 
refuses  to  join  in  the  appeal  a  reepcfident,  on  the  applicaticn  of 
such  respondept  he  may  be  directed  to  give  seouri^  for  costs 
(JBedbtt  V.  Attwood,  18  Oh.  D.  54.  A). 

It  makes  no  difference  which  side  appeals  {Denee  v.  Maeon, 
W.  N.  1879,  81.  A). 

Where  the  appellant  was  a  foreigner  residing  abroad  and  had 
BO  property 'in  this  country,  he  was  ordered  to  give  security 
under  this  Rule  {Qfxmt  v.  Banque  Franco-Egyptieime,  2  0.  P.  D. 
480.  A). 

It  is  not  the  practice  of  the  Gourt  of  Appeal  to  fix  the  time 
within  which  the  appellant  must  give  security.  If  it  be  not 
[ivea  within  a  reasonable  time,  the  respondent  may  move  to 
-  -  -        "■  -    y,llCh. 


I  for  want  of  prosecution  {Polini  v.  Qray,  11  Gh.  D.  741. 
A).  If  on  the  hearing  of  such  motion  the  Gourt  grant  a  further 
period  by  way  of  grace,  and  the  required  security  be  not  given 
within  this  period,  the  right  of  appeal  is  entirely  lost  {Harrie  v. 
Fleming,  80  W.  R.  555.  A).  If  he  have  only  ffiven  the  security 
the  day  before  the  hearing,  he  may  be  orderea  to  pay  the  costs 
of  such  motion  {Ex  parte  leaaee,  10  Gh.  D.  1.  A). 

Where  a  company  appeals  from  a  winding-up  ordef,  without 
joining  a  person  responsible  for  costs,  the  Gourt  of  Appeal  will 
entertain  an  application  for  security  {Re  Diamond  Puet  Co.,  49 
L.  J.  Gh.  801.  A). 

All  summonses  which  finally  settle  the  rights  of  parties,  are  Full  court 
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when  heard  by  a  full  Court  of  Appeal  of  three  Judges  (Memorandvm, 

required.       i  Qh.  D.  41 ;  Pheytey  v.  PAyywy.  12  Ch.  D.  807.  A). 

From  orders      If  the  Judge  does  not  deeire  to  hear  the  case  further  argued 

iu  Chambers  in  Court,  the  Court  of  Appeal  on  production  of  a  certificate  to 

^  Ch.  D.  A  that  effect,  or  on  being  otherwise  satisfied,  will  hear  the  appeal 

(Thmnat  v.  Elitmh,  6  Ch.  D.  840.  A ;  Murr  v.  Cooke,  84  L.  T. 

751).     The  practice  in  the  P.  D.  follows  that  in  the  Ch.  D.,  and 

an  appeal  from  an  order  in  Chambers  will  not  be  entertained 

unless  the  Judge  gives  leave  to  appeal  direct,  or  certifies  that  he 

does  not  require  to  hear  further  argument  {Rt  Smiih,  Rigg  v. 

Hughei,  9  P.  D.  «8.  A). 

The  following  is  the  practice  as  regards  appeals  from  OTders 
made  in  Chambers  by  Bacon,  V.C. : — 

Where  on  a  summons  heard  in  Chambers  an  order  has  been 
made  by  the  Judge  and  not  adjourned  into  Court  and  there  is  a 
desire  to  appeal  against  it,  the  proper  course  is  to  ask  the  Judge 
at  the  hearmg  if  he  desires  to  hear  the  case  further  argued ;  but 
if  the  party  desiring  to  appeal  omit  to  ask  the  Judge,  he  should 
apply  to  the  Chief  Clerk  in  Chambers,  who  will,  if  the  Judge 
*  requires  no  further  hearing  of  the  case,  grant  a  certificate  to  that 
effect 

The  jpractioe  in  the  Chambers  of  Kay,  Chitty,  and  Pearson, 
JJ.,  differs  from  the  above,  and  is  as  follows  : — 

A  party  desiring  to  appeal  from  an  order  made  by  the  Judge 
in  Chambers  on  a  summons  which  has  not  been  adjourned  into 
Court  for  argument  or  judgment,  must  move  in  Coiirt  on  notice 
to  discharge  the  order  so  as  to  afford  the  Judge  an  opportunity 
of  stating,  for  the  information  of  the  Court  of  Appeal,  his 
reasons  for  his  decision.  In  Mr.  Justice  Pearson's  Court  a 
certificate  signed  by  the  Chief  Clerk  that  the  case  has  been 
sufficiently  argued  before  the  Judge  in  Chambers  wiU  sometimes 
be  gnuited  to  the  party  desiring  to  appeal,  on  which  he  may 
bring  his  appeal  without  further  application. 

The  motion  to  discharge  the  oixier  made  by  the  Judge  in 
Chambers  should  be  made  within  twenty-one  days  from  the 
time  when  the  order  was  pronounced  or  when  the  appellant  had 
notice  of  it  (EeaOey  v.  NetoUm,  19  Ch.  D.  826.  A  ;  lU  Wood- 
bridge,  W.  N.  1884, 187  ;  Re  Hardwidge,  Ibid.,  204  ;  Dichtm  v. 
HarrUon,  9  Ch.  D.  248.  A ;  Re  Norioich  Eq,  Life  Ins.,  Order 
LV.  16n.) 

As  to  adjournment  from  Ch.  CI  to  the  Judge  see  Order  LV. 
16,  note, 

16.  An  appeal  shall  not  operate  as  a  stay  of  execu- 
tion or  of  proceedings  under  the  decision  appealed 
from,  except  so  far  as  the  Court  appealed  from,  or  any 
Judge  thereof,  or  the  Court  of  Appeal  may  order ;  and 
no  intermediate  act  or  proceeding  shall  be  invalidated, 
except  so  far  as  the  Court  appealed  from  may  direct. 

An  application  under  this  Rule  cannot  be  ex  parte  (Rep,  of  Peru 
v.  Weguelin,  24  W.  R.  297.  A ;  £mma  Co.  v.  Lewis,  48  L.  J. 
504.  A).  '  Though  an  action  be  dismissed,  the  Court  below  can, 
pending  an  appeal,  stay  the  doing  anything  under  the  order  of 
dismissal,  and  an  application  for  that  purpose  must  be  made  to 
the  Court  below  in  the  first  instance.  Where,  however,  from  the 
nature  of  the  order  it  is  incompetent  for  the  Judge  of  first  instance 
lo  stay  the  proceedings,  the  Court  of  Appeal  wHl  make  a  suitable 
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oi4er  to  prevent  the  appeal,  if  sucoesaful,  from  being  rendered 
nugatory  {WOton  v.  CharcH,  11  Ch.  D.  676.  A;  Wilton  v. 
Church,  12  Ch.  D.  458.  A  ;  Otto  v.  Lindford,  18  Ch.  D.  894.  A). 

An  application  should  be  made  to  the  Divisional  Court  for  a 
stay  of  proceedings  pending  an  appeal  from  it  to  the  Court  of 
Appeal  {Att.'Qeneral  v.  Shloanaea  Co.,  9  Ch.  D.  46.  A  ;  and  see 
Goddard  v.  Thompson,  26  W.  R.  362.  A).  And  to  the  Court  of 
Appeal  pending  an  appeal  to  the  House  of  Lords  ( The  Khedive, 
6  P.  D.  1.  A  ;  WUion  v.  Church,  12  Ch.  D.  468.  A). 

Rule  17  poit  prevents  the  Court  of  Appeal  from  entertaining 
an  application  to  stay  proceedings  until  a  similar  application  has 
been  made  to  and  refused  by  the  Court  below.  But  such 
application  need  not  necessarily  be  by  way  of  appeal  from  that 
decision  (Cropper  v.  Smith,  24  Ch.  D.  306.  A). 

It  is  against  the  ordinary  course  of  the  Court  to  stay  accounts 
or  inquiries  pending  an  appeal,  unless  irreparable  injury  will 
otherwise  result  (iTyowi  v.  Terry,  29  W.  R.  82).  Where  a 
question  of  law  has  been  decided  on  a  preliminary  objection, 
and  an  appeal  has  been  brought,  the  Court  will  not  in  general 
stay  the  trial  of  the  issue  of  fact  pending  an  appeal  {Re  Palmer* s 
Trade  Mark,  22  Ch.  D.  88.  A). 

Stay  of  execution  will  not  be  granted  by  the  Court  of  Appeal 
merely  to  give  time  to  a  party  to  consider  whether  or  not  he  will 
appeal  to  Uie  House  of  Lords  {Webber  v.  L,  £.  <t*  S,  Ry.,  51  L. 
J.  164.  A). 

Proceedings  were  stayed  pending  an  appeal,  where  defendant 
paid  into  Court  the  sum  due  under  the  judgment,  the  plaintiff 
giving  security  for  repayment  if  the  judgment  were  upset  on 
appeal  {Eames  v.  Hacon,  W.  N.  1881,  4.  A) ;  and  generally  it 
would  seem  to  be  the  practice  to  make  it  a  condition  of  stay- 
ing proceedings  on  an  appeal  that  the  appellant  should  under- 
take, if  unsuccessful,  to  make  good  any  pecuniary  difference 
caused  by  the  delay  {Brewer  v.  Yorhe,  20  Ch.  D.  669.  A). 

To  prevent  a  fund  being  paid  out  of  Court,  there  should  be 
evidence  of  risk  of  its  being  lost  if  so  paid  out  pending  the 
ap^  {Bradford  v.  Towng,  W.  N.  1884,  194). 

Where  the  appellant,  if  successful,  would  have  been  irre- 
parably damaged,  the  Court  stayed  the  execution,  and  advanced 
the  appeal  {Admr  v.  Young,  11  Ch.  D.  186.  A). 

In  Cooper  v.  Cooper,  2  Ch.  D.  492.  A,  the  appellants  were 
ordered  to  pay  into  Court  the  costs  of  the  Court  below,  and  to 
pay  the  respondents  the  costs  of  the  application. 

17.  Wherever  under  these  Rules  an  application  may  lviil  it. 
be  made  either  to  the  Court  below  or  to  the  Court  of  j^J^ii^on. 
Appeal,  or  to  a  Judge  of  the  Court  below  or  of  the 
Court  of  Appeal,  it  shall  be  made  in  the  first  instance 
to  the  Court  or  Judge  below. 

For  example,  an  application  by  a  peison,  to  be  made  a  de- 
fendant in  an  action,  whose  interests  were  represented  by  the 
plaintiff,  but  who  is  desirous  of  appealing  against  an  order 
obtained  by  such  plaintiff  ( WaUon  v.  Cave,  17  Ch.  D.  21.  A). 

laMiUer  v.  Pilling,  9  Q.  B.  D.  736.  A,  the  Court  of  Appeal 
pronounced  the  judgment  which  they  considered  ought  to  have 
been  delivered  in  the  Q.  B.  D. 

When  the  Divisional  Court  sits  as  a  Court  of  Appeal  from  the 
decision  of  a  County  Court  in  a  bankruptcy  matter,  as  a  general 
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role  an  application  for  the  leara  to  appeal  ought  to  be  mad«  to 
the  Divisional  Court  immediately  after  it  luw  pronoonced  its 
decision.  But  an  application  may  sometimes  be  made  to  the 
Court  of  Appeal  (ex  parte  NiekoU,  lU  Walker,  W.  N.  1884» 
197.  A). 
See  note  to  preceding  Role. 

Lviii.  18.       18.  Every  application  to  a  Judge  of  the  Court  of  . 
toTjudfiS^  Appeal  diall  be  by  motion,  and  the  proviuons  of 
Order  LII.  shall  apply  thereto. 

SSution.        ^^*  ^^  "^  appeal  from  the  High  Courts  interest  for 
utwMt^    such  time  as  execution  has  been  delayed  by  the  appeal 
shall  be  allowed  unless  the  Court  or  a  Judge  otherwise 
orders,  and  the  taxing  officer  may  compute  such  in- 
terest without  any  order  for  that  purpose. 

See  Brewer  ▼.  Yorke,  Buk  16  iupra. 


Court 


OKDER  LIX. 
Divisional  Courts. 

Rule  8  regfolates  the  i^peal  to  a  Divisional  Court  on  a  oompal- 
sory  reference  to  arbitration.  Rule  4  is  taken  from  the  repealed 
Order  LVIII.  19,  with  a  slight  variation  as  to  Probate  and 
Admiralty  matters.  Rules  5  and  6  are  framed  for  the  purpose  of 
carrying  out  this  alteration  so  far  as  concerns  awards  of  Justices 
in  salvage  matters. 

xr//a.i.  1.  The  following  proceedings  and  matters  shall 
iSS?^^'^  continue  to  be  heard  and  determined  before  Divi- 
Divuionai  sional  Courts  :  but  nothing  herein  contained  shall 
be  construed  so  as  to  take  away  or  limit  the  power 
of  a  single  Judge  to  hear  and  determine  any  such 
proceedings  or  matters  in  any  case  in  which  he  has 
heretofore  had  power  to  do  so,  or  so  as  to  require 
any  interlocutory  proceeding  therein  heretofore  taken 
before  a  single  Judge  to  be  taken  before  a  Divisional 
Court : — 

(a.)  Proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division ; 

(6.)  Appeals  from  revising  barristers,  and  proceed- 
ings relating  to  flection  petitions,  parlia- 
mentary and  municipal ; 

(c.)  Appeals  under  Section  6  of  the  County  Courts 
Act,  1876 ; 

(d,)  Proceedings  on  the  revenue  side  of  the  Queen's 
Bench  Division  ; 

{e.)  Proceedings  directed  by  any  Act  of  Parliament 
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to  be  taken  before  the  Court,  and  in  which 
the  decision  of  the  Court  is  final ; 

(/.)  Cases  stated  by  the  Kailway  Comniis8ioner9 
under  the  Act  36  &  37  Vict,  c  48 ; 

(g.)  Cases  of  haheas  corpus,  in  which  a  Judge 
directs  that  an  order  nisi  for  the  writ>  or 
the  writ  be  made  returnable  before  a  Divi- 
sional Court ; 

{h.)  Special  cases  where  all  parties  agree  that  the 
same  be  heard  before  a  Divisional  Court ; 

(t.)  Appeals  from  Chambers  in  the  Queen's  B^ch 
Division ; 

(>)  Applications  for  new  trials  where  there  has 
been  a  trial  with  a  jury. 

This  Order  is  framed  to  carry  into  effect  sec  17  of  th6  App. 
Jnr.  Act,  1876. 

As  to  specdftl  oMe^  see  Order  XXXIV.  Btiles  ^  7. 

Sec.  6  of  the  Coonty  Court  Act,  1875  (S8  JD  89  Viot  a  50),  is  Conuty 
subjoined.  Court  Act, 

In  any  oaose,  suit,  or  proceeding,  other  than  a  proceeding  in  '  '* 
bankruptcy,  tried  or  heard  in  any  County  Court,  and  in  which 
any  person  aggrieved  has  a  right  of  appeal,  it  shall  be  lawful  for 
any  person  aggrieved  by  the  ruling*  order,  direction,  or  decision 
of  the  Judge,  at  any  time  within  eight  days  after  the  same  shall 
.  have  been  made  or  given,  to  appeal  against  such  ruling,  order, 
direction,  or  decision  by  motion  to  Uie  Court  to  which  such 
appeal  lies,  instead  of  by  special  case,  such  motion  to  be  ex  parte 
in  the  first  instance,  and  to  be  granted  on  such  terms  as  to  costs, 
security,  or  stay  of  proceedings  as  to  the  Court  to  which  such 
motion  shall  be  made,  shall  seem  fit.  And  if  the  Court  to  which 
such  appeal  lies  be  not  then  sitting,  such  motion  may  be  made 
before  any  Judge  of  a  Superior  Court  sitting  in  Chambers. 
And  at  the  trial  or  hearing  of  any  such  cause,  suit,  or  proceeding, 
the  Judge,  at  the  request  of  either  party,  shall  make  a  note  of 
any  question  of  law  raised  at  such  trial  or  hearing,  and  of  the 
facts  in  evidence  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  of  the  cause,  suit,  or  proceeding,  and  he  shall 
at  the  expense  of  any  person  or  persons  being  party  or  parties 
in  any  such  cause,  suit,  or  proceeding  requiring  the  same  for 
the  purpose  of  appeal,  furnish  a  copj  of  such  note  or  allow  a 
copy  to  be  taken  of  the  same,  by  or  on  behalf  of  such  person  or 
persons,  and  he  shall  sign  such  copy,  and  the  copy  so  signed 
shall  be  used  and  received  on  such  motion,  and  at  the  hearing  of 
such  appeal 

If  there  be  a  Divisional  Court  sitting  to  which  the  implication  AppHcAtion, 
can  be  made,  it  should  not  be  made  to  the  Judge  at  Chambers  where  made 
{Brown  v.  SKaw^  1  Ex.  D.  425).  The  Judge  in  Chambers, 
before  whom  such  a  motion  is  made,  cannot  adjourn  the  further 
hearing  of  it  to  the  next  sitting  of  the  Court  to  which  the  appeal 
lies,  but  must  himself  hear  and  determine  it  {BiMon  v.  Wodwieh 
Building  Society,  5  Q.  B.  D.  88). 

The  following  cases  with  reference  to  the  Judge*8  notes  have  Judge's 
become  of  less  importance  since  Rule  8  allowing  other  evidence  notes, 
to  be  adduced  has  come  into  force.    The  request  to  the  Judge 
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to  take  a  note  mtist  be  made  during  or  immediately  at  the  end 
of  the  trial  {PierpoirU  v.  CartwrigJU,  6  C.  P.  D.  139.  A).  The 
attention  of  the  Judge  should  be  drawn  specifically  to  the 
question  of  law  intended  to  be  raised,  and  the  evidence  in  relation 
to  it  Where  the  Judge  has  actually  taken  a  note  but  furnished 
it  under  protest,  the  right  of  appeal  exists  (Seymour  v.  Ccmlson, 

5  Q.  B.  D.  859 ;  Modes  v.  Liverpool  Investment  Co.,  4  C.  P.  D. 
425).  A  general  request  at  the  commencement  of  the  trial 
before  any  specific  question  of  law  has  been  raised  is  not 
sufficient,  and  is  not  a  note  which  the  Court  will  order  the 
Judge  to  sign  (Morgan  y.  Itees,  6  Q.  B.  D.  508.  A).  No  motion  is 
to  be  made  by  way  of  appeal  from  any  County  Court  unless  a 
copy  of  the  Judge  s  notes,  signed  by  the  Judge,  shall  have  been 
handed  to  the  proper  officer  m  Court,  unless  otherwise  ordered. 
"I  do  not  think  the  production  of  the  notes  an  absolute 
condition  to  the  parties'  right  to  aj^al,  it  precludes  him  from 
moving  without  a  copy  of  the  notes  unless  otherwise  ordered," 
per  Grove,  J.,  in  Morgan  y.  Davtes,  8  C.  P.  D.  262. 

Where  the  County  Court  Judge  has  taken  a  note  of  the 
eyidence,  and  given  leave  to  move  on  the  only  point  raised  at 
the  trial,  on  the  appeal,  the  argument  must  be  omfined  to  that 
point  ((Xa/rlcson  v.  Musgrave,  31  W.  R  47). 

Whether  the  right  to  appeal  may  not  exist  in  the  absence  of 
any  note,  see  Morgan  t.  Mees,  obiter  dieta,  of  ]fo«JBiweU,  L.  J., 

6  Q.  B.  D.  518.  A. 

Where  the  motion  has  been  refused,  a  rule  calling  upon  the 
Judge  to  state  a  case  will  not  be  granted  (Hhodes  v.  Liverpool 
Investment  Co.,  supra). 

The  judgment  of  the  County  Court  Judge  may  be  upheld  on  . 
grounds  other  than  those  on  which  he  proc^ded,  if  su(^  i^^iear 
from  the  notes  [Chapman  v.  Knight,  5  C.  P.  D.  809). 

It  will  be  observed  that  tlus  section  only  applies  to  proceedings 
other  than  proceedings  in  bankruptcy,  in  which  cases  more 
latitude  is  allowed  as  to  the  evidence  that  may  be  adduced  on 
appeal  {Ex  parte  Firth,  Be  Cowburn,  19  Ch.  D.  419.  A).  From 
which  case  it  would  appear  that  if  the  Judge's  notes  were  lost, 
the  appellant  might  apply  by  way  of  indulgence  to  have  the 
evidence  taken  over  again. 

This  section  implies  to  oases  where  there  is  an  appeal  only  by 
leave  (Turner  v.  G,  W,  R.  Co.,  2  Q.  B.  D.  125.  A).  Where 
an  appeal  is  allowed  only  by  leave,  the  County  Court  Judge 
has  an  absolute  discretion  as  to  the  terms  upon  which  such 
appeal  may  be  allowed  (Ooodes  v.  CIij^,  18  Q.  B.  D.  694). 

The  section  does  not  apply  to  a  garnishee  order  made  under 
the  County  Court  Rules,  1875  (MasonY.  Wirral  Board,  4  Q.  R 
D.  459). 

It  would  i^pear  that  the  time  for  moving  under  this  section 
cannot  be  extended  (Tennant  v.  Rawlinas,  4  C.  P.  D.  138). 
The  Queen's  Bench  Division,  though  divided  in  opinion,  heard 
a  case  after  the  eight  days  had  elapsed  where  the  appellants  had 
used  aU  possible  diligence  (Mason  v.  Wirral  Board,  4  (^  R  D. 
459).  The  County  Court  Judge  cannot  extend  the  time  by 
allowing  his  judgment  to  be  poet-dated  (WiHerforee  v.  Sowton, 
48  L.  J.  28). 

In  the  Common  Law  jurisdiction  of  the  County  Courts  there 
is  no  appeal  from  the  decision  of  the  Judge  on  a  question  of 
fact  (Cousins  v.  Lombard  Bank,  1  Ex.  D.  404). 
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The  Divisional  Court  has  power  to  order  judgment  to  be  Entry  of 
entered  {WTiiUman  v.  ffawkint,  4  0.  P.  D.  18).  Judgment. 

2.  "Where,  by  section  17  of  the  Appellate  Jurisdio-    xf/a.  2. 
tion  Act,  1876,  or  by  these  Kules,  any  application  ^J^^ 
ought  to  be  made  to,  or  any  jurisdiction  exercised  by  ^t^^P** 
the  Judge  by  whom  a  cause  or  matter  has  been  tried  jiSge. 
if  such  Judge  shall  die  or  cease  to  be  a  Judge  of  the 
High  Court,  or  if  such  Judge  shall  be  a  Judge  of  the 
Court  of  Appeal,  or  if  for  any  other  reason  it  shall  be 
impossible  or  inconvenient  that  such  Judge  should  act 
in  the  matter,  the  President  of  the  Division  to  which 
the  cause  or  matter  belongs  may  either  by  a  special 
order  in  any  cause  or  matter,  or  by  a  general  order 
applicable  to  any  class  of  causes  or  matters,  nominate 
some  other  Judge  to  whom  such  application  may  be 
made,  and  by  whom  such  jurisdiction  may  be  exercised. 

8.  Where  a  compulsory  reference  to  arbitration  has  Compuiaory 
been  ordered,  any  party  to  such  reference  may  appeal  ^'**^«®- 
from  the  award  or  certificate  of  the  arbitrator  or 
referee  upon  any  question  of  law ;  and  on  the  applica- 
tion of  any  party  the  Court  may  set  aside  the  award 
on  any  ground  on  which  the  Court  might  set  aside 
the  venfict  of  a  jury.  Such  appeal  shall  be  to  a 
Divisional  Court,  who  shall  have  power  to  set  aside 
the  award  or  certificate,  or  to  remit  all  or  any  part  of 
the  matter  in  dispute  to  the  arbitrator  or  referee,  or 
to  make  any  order  with  respect  to  the  award  or  certi- 
ficate or  all  or  any  of  the  matters  in  dispute  that  may 
be  just. 

The  provisions  of  sea  45  *  Judicature  Act,  1878,  as  to  appeals 
by  leave'  only  in  certain  oases  are  applied  to  appeals  from  the 
award  or  certificate  made  on  a  compulBory  reference  (Judicature 
Act,  1884,  a.  8). 

4.  Every  Judge  of  the  High  Court  of  Justice  for  iviii  19. 
the  time  being  shall  be  a  Judge  to  hear  and  deter-  f^^^ 
mine  appeals  from  inferior  Courts,  tmder  section  45  inferior 
of  the  Principal  Act     All  such  appeals  (except  Pro-  ^^*^* 
bate   and  Admiralty  Appeals   from   inferior  Courts, 
and  from  justices,  which  shall   be  to  a  Divisional 
Court    of    the     Probate,    Divorce,    and    Admiralty 
Division)  shall  be  entered  in  one  list  by  the  officers 
of  the  Crown  Office  Department  of  the  Central  Office, 
and  shall  be  heard  by  such  Divisional  Court  of  the 
Queen's  Bench  Division  as  the  Lord  Chief  Justice  of 
England  shall  from  time  to  time  direct. 
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An  i^ipeal  from  an  inferior  Gmut  miiit  be  entered  within  the 
time  given  on  the  notice  of  i^peal  for  the  hearing,  otherwise  it 
will  b^  taken  to  have  been  abandoned  {Donovan  v.  Brown,  i  Ex. 
D.  149,  and  see  sec.  45  of  the  Jud.  Act,  1873). 

The  granting  or  refusing  a  rule  caUmg  upon  a  Judge  of  a 
County  Court  to  settle  and  sign  a  case  on  appeal,  is  discre* 
tionarj,  and  the  Court  is  justified  in  refusing  the  rule,  where  it 
plainly  appears  that  no  question  of  law  can  arise  {Sharrock  t. 
L.  N,  W.  k  1  C.  P.  D.  70). 

Parties  entering  a  special  case  under  this  Rule  are  to  deliver 
two  copies  of  the  case,  for  the  use  of  the  Judges,  four  dear  dajrs 
before  the  day  appointed  for  the  aigument 

Appeti  on  6.  On  an  appeal  from  an  award  of  justices  or  their 
~^  umpire  on  a  dispute  with  respect  to  salvage,  the 
appellant  shall  within  ten  days  after  the  date  of  the 
award  give  notice  in  writing  to  the  justices  to  whom 
the  matter  was  referred  of  his  intention  to  appeal, 
and  shall  within  twenty  days  from  the  date  of  the 
award  give  to  the  opposite  party  notice  in  writing  of 
motion  to  appeal,  and  ahall  file  an  affidavit  of  the 
service  of  the  said  notice  of  appeal  and  of  the  said 
notice  of  motion,  together  wiUi  copies  of  the  said 
notices,  and  no  other  proceeding  shall  be  necessary  for 
the  institution  of  the  said  appesd. 

Salvage  6.  In  such  appeal  as  in   the  last  preceding  Kule 

oou^iiod'  mentioned,  if  the  same  is  to  be  heard  without  any 
pleadings  and  without  any  evidence  other  than  that 
which  was  adduced  before  the  Court  appealed  from, 
the  appellant  shall,  within  ten  days  from  the  filing  of 
the  proceedings  and  award,  leave  in  the  Admiralty 
Registry  printed  copies  thereof;  and  if  he  shall  not 
do  so,  the  Court  may  on  the  application  of  the  respon- 
dent dismiss  the  appeal  with  costs. 

R.  s.  c.  7.  On  any  motion  by  way  of  appeal  from  an  inferior 

ApV«iB*      Court,  the  Court  to  which  any  such  appeal  may  be 

['""V         brought  shall  have  power  to  draw  all  inferences  of  fact 

coiirtal^in.    which  might  have  been  drawn  in  the  Court  below,  and 

grences  of    ^q  giyg  ^jiy  judgment  and  make  any  order  which  ought 

to  have  been  made.     No  such  motion  shall  succeed  on 

the  ground  merely  of  misdirection  or  improper  reception 

or  rejection  of  evidence,  unless,  in  the  opinion  of  the 

Substantial  Court,    substantial   wrong  or    miscarriage    has    been 

°*^'***^^'^®*  thereby  occasioned  in  the  Court  below. 

R.  8.  c.  8.  On  any  motion  by  way  of  appeal  from  an  inferior 

Oct  1884.  Court,  the  Court  to  which  any  such  appeal  may  be 

other^tlSui  brought  shall  have  power,  if  the  notes  of  Uie  Judge  of 

noue!  *  ^^^^  inferior  Court  are  not  produced,   to  hear  and 
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determine  sneh  appeal  upon  any  other  evidence  or 
statement  of  what  occurred  before  such  Judge  which 
the  Court  may  deem  sufficient 
See  note  to  Bule  1. 


ORDEK  LX. 

Oppiobrb. 

Role  4,  which  relates  to  reoogniataaoet  in  the  Ohanoery  DiTi- 
sion,  has  been  added  to  this  Older. 

1.  All  officers  who  at  the  time  when  these  Bules     lx.  i. 
come  into  operation  are  attached  to  the   Chancery  4riot^^  ^ 
Diyision  of  the  High  Court  shall  remain  attached  to  mviaions. 
the  said  Division;  and  all  officers  who  at  the  time 
aforesaid  are  attached  to  the  Queen's  BeAch  Division 

shall  remain  attached  to  the  said  Division;  and  all 
officers  who  at  the  time  aforesaid  are  attached  to  the 
Probate,  Divorce,  and  Admiralty  Division  shall  remain 
attached  to  the  said  Division. 

2.  Officers  attached  to  any  Division  shall  follow  the     xx.  2. 
appeals  from  the  same  Division,  and  shall  perform  in  ^^J^^ 
the  Court  of  Appeal  analogous  duties  in  reference  to  *^ 
such  appeals  as  the  Registrars  and  officers  of  the  Court 

of  Chancery  usually  performed  as  to  re-hearings  in  the 
Court  of  Appeal  in  Chancery,  and  as  the  Masters  and 
officers  of  the  Courts  of  Queen's  Bench,  Common  Pleas, 
and  Exchequer  respectively  performed  as  to  appeals 
heard  by  the  Court  of  Exchequer  Chamber. 

3.  The  office  of  Master  of  the  Supreme  Court  of     xx.  s. 
Judicature  shall  be  deemed  to  be  substituted  for  the  JSter ' 
several  offices  specified  in  the  first  part  of  the  first 
schedule  to  the  Supreme  Court  of  Judicature  (Officers) 

Act,  1879,  and  all  enactments  and  documents  referring 
to  any  of  those  offices,  or  to  any  of  the  persons  holding 
them,  shall,  unless  the  context  otherwise  requires,  be 
construed  and  have  effect  accordingly. 

4.  Where  by  the  practice  of  the  Chancery  Division,  Reoogni- 
recognizances  are  required  to  be  given,  such  recogniz-  ctu^wy 
ances  shall  be  given  to  the  two  senior  Chief  Clerks  DiTioion. 
for  the  time  being  of  the  Judge  to  whom  the  cause  or 
matter  is  assigned;  and  when  the  same  are,  by  any 
judgment  or  order,  directed  to  be  vacated,  the  proper 
officer  shall,  on  due  notice  thereof,  attend  one  of  the 
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said  Chief  Clerks,  who  shall  thereupon  vacate  such 
lecognizances  in  the  usual  manner. 


JUT*. 

Depart- 
ments. 


OKDER  LXL 

Central  Opfiob. 

The  new  portion  of  this  Order  has  been  taken  lot  the  most 
part  from  the  Consolidated  Orders. 

1.  The  Central  Office  shall,  for  the  convenient 
despatch  of  business,  be  divided  into  the  Departments 
specified  in  the  first  column  of  the  following  scheme, 
and  the  business  of  the  Office  shall  be  distributed 
among  the  Departments  in  accordance  with  that 
scheme,  and  shall  be  performed  by  the  several  officers 
and  clerks  in  the  said  office  who  are  now  charged  with 
the  same  or  similar  duties,  and  by  such  others  as  may 
from  time  to  time  be  appointed  by  lawful  authority 
for  that  purpose. 

SCHSMB. 


Name  of  Depaztment. 


1.  Writ,     appearance,    and 
judgment 


2.  Summons  and  Order   . 


Busine 


The  sealing  and  issue  ol  writs 
of  summons  for  the  com* 
menoement  of  actions. 

The  entry  in  the  cause  book  of 
writs  of  summons,  i^pear* 
anoee  and  judgments. 

The  sealing  and  issue  of  notices 
for  service  under  Order  XVL 
Rule  48. 

The  receipt  and  filing  of  plead- 
ings and  notices  delivered  on 
entry  of  judgment. 

The  transaction  of  all  business 
heretofore  conducted  in  the 
Record  and  Writ  Office,  ex- 
cept such  part  thereof  as  is 
transacted  in  the  Record  De- 
partment. 

The  issue  of  summonses  in  the 
Queen's  Bench  Division,  and 
^e  drawing  up  of  aU  orders 
made  either  in  Court  or  in 
Chambers  in  that  Division. 
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Name  of  Depaztment. 


S.  Filing  and  Beoord 


4.  Taxing 


5.  Bnrolment 


6.  Judgments 
women's 
ments      • 


and   married 
acknowledg- 


7.  Bills  of  Sale 


8.  Queen's  Remembrancer 


9.  Crown  Offioe. 
10.  Associates .    , 


Business. 


The  filing  of  all  affidavits  to  be 
filed  in  the  Central  Office, 
and  all  depositions  to  be  used 
in  the  Chancery  Diyision, 
and  such  other  documents  as 
may  from  time  to  time  be 
directed  by  the  Masters  to  be 
filed,  and  the  making  and 
examination  of  offioe  copies 
of  documents  filed  in  the  De- 
partment. 

The  custody  of  all  deeds  and 
documents  ordered  to  be  left 
with  the  Masters. 

The  business  heretofore  per^ 
formed  in  the  Report  Office 
under  the  direction  and  con- 
trol of  the  Cl^ks  of  Records 
and  Writs. 

The  taxation  of  costs  in  the 
Queen's  Bench  Division,  ex- 
cept such  costs  as  have 
heretofore  been  taxed  in 
the  Queen's  Remembrancer's 
Office  or  the  Crown  Office. 

The  business  heretofore  per* 
formed  in  the  Enrolment 
Office. 

The  registry  of  judgments,  exe- 
cution, &c.,  and  the  registry 
of  acknowledgments  of  deeds 
by  married  women. 

The  registry  of  bills  of  sale  and 
other  duties  connected  there- 
with. 

The  business  heretofore  per- 
formed in  the  Queen's  Re- 
membrancer's Office. 

The  business  heretofore  per- 
formed in  the  Crown  Office. 

The  business  heretofore  per- 
formed in  the  Associates' 
Offices. 


2-  It  shall  be  the  special  duty  of  one  of  the  Masters  ^  ^»- « 
to  be  present  at,  and  control  the  business  of,  the  Gen-  charge."^ 
tral  Office,  and  to  give  the  necessary  directions  with 
respect  to  questions  of  practice  and  procedure  relating 
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to  the  business  thereof.  The  Masters  shall  select  five 
of  their  number  to  discharge  this  duty  in  turn,  accord- 
ing to  a  rota  to  be  fixed  by  themselves,  and  each  of 
such  Masters  according  to  his  turn  shall  disdiaige 
such  duty  daily  for  a  period  of  not  less  than  one  month 
at  a  time. 

3.  A  sufficient  number  of  Masters,  not  being  less 
than  three,  shall,  except  in  vacation,  attend  each  day 
at  the  Central  Office  to  tax  costs.  In  vacation  one 
Master  shall  attend  daily  for  that  purpose.  The  Tax- 
ing Masters  shall  be  selected  according  to  a  rota  to  bo 
fixed  by  the  Masters. 

PubUcation       4  The  arrangements  made  under  the  two  last  pre- 
mOTiSr^     ceding  Kules  shall  be   publicly  announced   in   such 

manner  as  the  Lord  Chief  Justice  of  England  shall 

from  time  to  time  direct 


ZXa.8. 
faxation  of 
coeta. 


XXa.  4.  5. 

Authority  to 
take  oatha. 


XXa.5. 
Beali. 


Every  Master,  and  every  first  and  second-class 
clerk  in  the  Filing  and  Kecord  Department,  shall, 
by  virtue  of  his  office,  have  authority  to  take  oaths 
and  affidavits  in  the  Supreme  Court. 

6.  The  official  seals  to  be  used  in  the  Central  Office 
shfidl  be  such  as  the  Lord  Chancellor  from  time  to  time 
directs. 


XXa.6. 
Authentica- 
tion of 
copies,  Ac. 


7*  All  copies,  certificates,  and  other  documents 
appearing  to  be  sealed  with  a  seal  of  the  Central 
Office  shall  be  presumed  to  be  office  copies  or  certifi- 
cates or  other  documents  issued  from  the  Central 
Office,  and  if  duly  stamped  may  be  received  in  evi- 
dence, and  no  signature  or  other  formality,  except 
the  sealing  with  a  seal  of  the  Central  Office,  shall  be 
required  for  the  authentication  of  any  such  copy, 
certificate,  or  other  document. 


Enrolment       8.  It  shall  uot  be  ncoessary  to  enrol  any  judgment 
mentaf        0^  ordoT,  whether  dated  before  or  since  the  commence- 
ment of  the  Principal  Act. 


ijra.«. 

Enrolment 
of  deeds. 


LXIV,  2. 
Eurolmeut 


9.  All  deeds  which  by  any  statute  or  statutory  rule 
are  directed  or  permitted  to  be  enrolled  in  any  of  the 
Courts  whose  jurisdiction  has  been  transferred  to  the 
High  Court  of  Justice  may  be  enrolled  in  the  Enrol- 
ment Department  of  the  C^tral  Office. 

10.  A  scheme  under  the  fiailway  Companies  Act^ 
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1867,  shall  be  enrolled  in  the  Enrolment  Department  ^^J?![*y 
ol  the  Central  office. 

11.  A  scheme  under  the  Act  in  Rule  10  mentioned    ^^/^.  «• 
shall  not  be  enrolled  unless  notice  of  the  order  con-  ofenruiment 
firming  it  has  at  least   once   in  every  entire  week,  o'»cii««»e. 
reckoned  from  Sunday  morning  to  Saturday  evening, 

which  elapses  between  the  pronouncing  of  the  order 
and  the  expiration  of  thirty  days  from  the  pronouncing 
thereof,  been  inserted  in  such  two  newspapers  as  shall 
have  been  appointed  by  the  Judge  for  the  insertion  of 
advertisements  under  the  order  made  pursuant  to 
that  Act,  nor  unless  the  newspapers  containing  those 
notices  are  produced  to  the  proper  officer  when  the 
scheme  is  presented  for  enrolment. 

12.  All  acknowledgments  required  for  the  purpose  ^'^'  ^' 
of  enrolling  any  deed  or  other  document  may  be  made  ledgmraits. 
before  the  Clerk  of  Enrolments  or  before  a  Master,  as 
occasion  may  require. 

13.  The  records  of    all  deeds  and   recognizances   a  o.  i.  41. 
enrolled  shall  be  sent  by  the  Clerk  of  Enrolments,  so  J^^ac/ 
long  as  that  office  shall  continue,  or  by  the  proper 

officer  of  the  Enrolment  Department,  to  the  rublic 
Record  Office,  Rolls  Yard,  within  two  years  from  the 
time  of  the  enrolment  thereof. 

14.  No  recognizance  shall   be   enrolled  after  six      c.  0. 
months   from    the   acknowledgment    thereof,    except  afromn  ^* 
under  special  circumstances,  and  by  an  order  made  reoogDi- 
by  the  Court  or  a  Judge  upon  motion  for  the  enrol-  ■*'**'^ 
ment  thereof  after  that  time. 

15.  No  order  made  on  a  petition,  and  no  order  to      c.  0. 
make  a  submission  to  arbitration,  or  an  award,  an  w^to^. 
order  of  the  Court,  and  no  judgment  or  order  wherein  J*J3*<*  ^ 
any  written  admissions  of  evidence  are  entered  as 

read,  riiall  be  passed,  until  the  original  petition,  sub- 
mission to  arbitration,  or  award,  or  written  admissions 
of  evidence,  shall  have  been  filed  in  the  Central 
Office,  or,  where  the  proceedings  are  taken  in  a 
district  registry,  in  the  district  registry,  and  a  note 
thereof  made  on  the  judgment  or  order  by  the  proper 
officer. 

16.  Upon  every  pleading  or  other 'proceeding  which  c.  0. 1 45. 
is  filed  in  the  Central  Office,  the  date  of  filing  the  g[^°' 
same  shall  be  printed  or  written. 
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c.  0. 1. 4«.  17,  Proper  indexes  or  calendars  to  the  files  or 
indexM.  ^^^^i^^  qI  all  documents  filed  at  the  Central  Office 
shall  be  kept,  so  that  the  same  may  be  convenientlj 
referred  to  when  required;  and  such  indexes  or 
calendars  and  documents  shall,  at  all  times  during 
office  hours,  be  accessible  to  the  public  on  payment  of 
the  usual  fee. 

c.  0. 1. 47.  18.  There  shall  also  be  entered  in  proper  books 
Entry  of      ]cept  for  the  purpose  the  time  when  any  certificate  is 

ocumwi  .  ^jgjjygj^  ^^  ^i^Q  Central  Office  to  be  tiled,  with  the 
name  of  the  cause  and  the  date  of  the  certificate; 
and  the  like  entry  shall  be  made  at  the  time  of 
deliyery  of  every  other  document  filed  at  the  Central 
Office;  and  such  books  shall,  at  all  times  during 
office  hours,  be  accessible  to  the  public  on  payment 
of  the  usual  fee. 

c.  0. 1. 48.  19.  Every  judgment,  order,  certificate,  petition,  or 
Do^menta,  docimieut  made,  presented,  or  used  in  any  cause  or 
markod.  matter,  shall  be  distinguished  by  having  plainly 
written  or  stamped  on  the  first  page  thereof  the 
year,  the  letter,  and  the  number  by  which  the  cause 
or  matter  is  distinguished  in  the  books  kept  at  the 
Central  Office. 

a  0. 1.  49.  20.  There  shall  ako  be  entered  in  the  Cause  Books, 
Entrieiin     the  date  of  every  judgment,   order,   and  certificate 

cauMbooki.  ,     .  1.1. 

made  in  every  cause  or  matter. 

'  c,  0.  L  60.  21.  The  entry  of  every  judgment  and  order  in  such 
^^J^^^  Cause  Books  in  the  Chancery  Division,  shall  contain 
book.  a  reference  to  the  date  and  folio  of  the  Registrar's 

book   in  which   the   judgment  or    order    has    been 

entered. 

xxa.  7.         22.  The  Registrar  of  Judgments  shall  not  receive 

NorMjitr*.  any  memorandum    of    a   judgment,    execution,    li$ 

r.^M.  pendens,  order,  rule,  annuity.  Crown  debt,  or  other 

incumbrance,   or    any  memorandum    of    satisfaction 

relating  to  the  same,  for  registration,  after  the  hour 

of  two  in  the  afternoon. 

g^^        23.  The  Clerk  of  Enrolments  and  each  of  the  fol- 
lowing Registrars,  namely — 

(a.)  The  Registrar  of  Bills  of  Sale ; 
(b.)  The  Registrar  of  Certificates  of  Acknowledg- 
ments of  Deeds  by  Married  Women ; 
(&}  The  Registrar  of  Judgments; 
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shall,  on  a  request  in  writing  giving  sufficient  par- 
ticulars, and  on  payment  of  the  prescribed  fee,  cause 
a  search  to  be  made  in  the  registers  or  indexes  under 
his  custody,  and  issue  a  certificate  of  the  result  of  the 
search. 

24.  For  the  purpose  of  enabling  all  persons  to  ^^^^^^ 
obtain  precise  information  as  to  the  state  of  any  cause  astoitatoof 
or  matter,  and  to  take  the  means  of  preventing  im-  P«x»«diiig8. 
proper  delay  in  the  progress  thereof,  the  proper  officer 

shall  at  the  request  of  any  person,  whether  a  party  or 
not  to  the  cause  or  matter  inquired  after,  but  on 
payment  of  the  usual  fee,  give  a  certificate  specifying 
therein  the  dates  and  general  description  of  the 
several  proceedings  which  have  been  taken  in  such 
cause  or  matter  in  the  Central  Office. 

25.  The  Masters  shall  execute  the  office  of  *^^  BQ^^'^fti^e 
Registrar  for  the  purposes  of  the  Bills  of  Sale  Act, 

1878,  and  the  Bills  of  Sale  Act,  1878,  Amendment 
Act,  1882,  and  any  one  of  the  Masters  may  perform 
all  or  any  of  the  duties  of  the  Registrar. 

26.  A  memorandum  of  satisfaction  may  be  ordered    xjfa.  lo. 
to  be  written  upon  a  registered  copy  of  a  bill  of  sale,  Sum  of^ 
on  a  consent  to  the  satisfaction,  signed  by  the  person  ••ti^action. 
entitled  to  the  benefit  of  the  bill  of  sale,  and  verified 

by  affidavit,  being  produced  to  the  Registrar,  and  filed 
in  the  Central  Office. 

27.  Where  the  consent  in  the  last  preceding  Rule    xxa.  lo. 
mentioned  cannot  be  obtained,  the  Registrar  may,  on  SSafaStion. 
application  by  summons,  and  on  hearing  the  person 
entitled   to  the  benefit  of  the  bill  of  sale,  or  on 
affidavit  of  service  of  the  summons  on  that  person, 

and  in  either  case  on  proof  to  the  satisfaction  of  the    ' 
Registrar  that  the  debt  (if  any)  for  which  the  bill  of 
sale  was  made  has  been  satisfied  or  discharged,  order 
a  memorandimi  of  satisfaction  to  be  written  upon  a 
registered  copy  thereof. 

28.  ^0  affidavit  or  record  of  the  Court  shall  be    ixa.  ii. 
taken  out  of  the  Central  Office  without  the  order  of  S^o^ 
a  Judge  or  Master,  and  no  subpoena  for  the  produc- 
tion of  any  such  document  shall  be  issued. 

29.  Any  officer  of  the  Central  Office,  being  required  c  o,  i.  48. 
to  attend  with  any  record  or  document  at  any  assizes  ^Jj^°^^'^ 
or  at  any  court  or  place  out  of  the  Royal  Courts  of  records. 
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Justice,  shall  be  entitled  to  Teqnire  that  the  solicitor 
or  party  desiring  his  attendance  shall  deposit  with  him 
a  sufficient  sum  of  money  to  answer  his  just  fees, 
charges,  and  expenses  in  respect  of  such  attendance, 
and  undertake  to  pay  any  further  just  fees,  charges, 
and  expenses  which  may  not  be  fully  answered  by 
such  deposit. 

80.  Where  any  deeds  or  other  documents  are 
ordered  to  be  left  or  deposited,  whether  for  safe 
custody  or  for  the  purpose  of  any  inqiury  in  Cham- 
bers, or  otherwise,  the  same  shall  be  left  or  deposited 
in  the  Central  Office,  and  shall  be  subject  to  such 
directions  as  may  be  given  for  the  production  theieol 

31.  All  certificates  of  the  Chief  Clerk  of  a  Judge 
and  all  petitions  and  written  admissions  of  eyidence 
whereon  any  order  is  founded,  and  all  subnussions  to 
arbitration  made  orders  of  the  Court,  shall  be  trans- 
mitted to  and  left  at  the  Central  Office,  to  be  there 
filed  or  .preserved  And  all  office  copies  thereof,  or 
of  any  part  thereof  that  may  be  required,  shall  be 
ready  to  be  delivered  to  the  party  requiring  the 
same  within  forty-eight  hours  after  the  same  shall 
have  been  bespoken, 

32.  The  Forms  contained  in  the  Appendices  shall 
be  used  in  or  for  the  purposes  of  the  Central  Office, 
with  such  variations  as  circumstances  may  require. 

33.  The  Masters  may  from  time  to  time  prescribe 
the  use  in  or  for  the  purpose  of  the  Central  Office  of 
such  modified  or  additional  forms  as  may  be  deemed 
expedient. 


ORDER  LXIL 

RSOISTRABS  OF  THB   ChANOBRT  DiVIBION. 

This  order  is  mainly  taken  from  ConBolidated  Order  L 

a  0, 1. 17.  1.  The  Registrars  of  the  Chancery  Division  shall 
to  rote^u!  attend  the  Judges  of  the  Chancery  Division,  and  the 
Court  of  Appeal  upon  the  hearing  of  appeals  from 
the  Chancery  Division,  in  rotation  as  they  may 
arrange  amongst  themselves,  and  in  default  of 
arrangement  week  by  week  on  alternate  days. 

Elluieeo?*       2.  All  judgments  and  orders   drawn  up  by  the 
orders.         Registrars,  or   by  the  Chief   Clerks  to  the   Judges, 
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and  all  prsBcipes  for  attachments,  and  such  other 
documents  (if  any)  as  according  to  the  present 
practice  or  the  practice  for  the  time  heing,  ought  to 
he  entered  hy  the  entering  clerks  to  the  Registrars, 
shall  be  entered  by  them  without  abbreviations,  and 
in  a  clear  and  legible  hand,  under  the  direction  of 
the  Senior  Eegistrar  for  the  time  being,  within  one 
clear  day  after  the  same  shall  be  left  for  entry,  and 
all  such  entries  shall  be  examined  by  one  of  the  said 
entering  clerks,  and  be  marked  with  his  initials  to 
denote  such  examination. 

3.  Proper  calendars  or  indexes  of  such  entries  shall  c.o.  i,  19. 
be  made  by  the  entering  clerks,  so  that  the  same  may  eStST  ^^ 
be  conveniently  referred  to  when  required,  and  the 
calendars  or  indexes  and  the  books  in  which  the 
entries  are  made  shall  when  completed  be  transmitted 

to  the  Filing  and  Record  Department  of  the  Central 
Office  to  be  there  preserved,  and  shall  at  all  times 
during  office  hours  be  accessible  to  the  public  on  pay- 
ment of  the  usual  fee. 

4.  At  the  time  of  bespeaking  a  judgment  or  order,  ^?^f,^* 
the  party  bespeaking  the  same  shall  leave  with  the  order. 
Registrar  his  counsel's  brief,   and  such   other  docu- 
ments as  may  be  required  by  the  Registrar  for  the 
purpose  of  enabling  him  to  draw  up  the  same. 

6.  Every  judgment  or    order  shall   be   bespoken,  c:  a  /.  21. 
and  the  briefs  and  other  documents  mentioned  in  the       **  ^' 
last  preceding  Rule  shall  be  left  with  the  Registrar 
within  seven  days  after  the  judgment  or  order   is 
pronounced  or  finally  disposed  of  by  the  Court  or 
Judge. 

6.  In  case  any  judgment  or  order  is  not  bespoken,  c.  0.  i.  22. 
and  the  hnefa  and  other  requisite  documents  are  wJS^ 
not  lef^with  the  Registrar  within  the  time  prescribed 

by  the  last  preceding  Rule,  the  Registrar  may  decline 
to  draw  up  the  judgment  or  order  without  Uxe  leave 
of  the  Court  or  Judge. 

7.  At  the  time  of  delivering  out  the  draft  of  any  c.  0.  l  28. 
judgment  or  order  which  requires  to  be  settled  by  ^^*J^ 
the  Registrar  in  the    presence   of  the  parties,   the  settuag. 
Registrar  shall  deliver  out  to   the   party  on   whose 
application  the  draft  has  been  prepared,  an  appoint- 
ment in  writing  of  a  time  for  settling  the  same. 
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0.0.  f.  24.  8.  A  notice  of  the  appointment  shall  be  served  on 
pointoicntr  the  opposite  party  one  clear  day  at  least  before  the 
time  fixed  thereby  for  settling  the  draft  judgment  or 
order,  and  the  party  serving  the  notice,  and  the  party 
so  served,  shall  attend  the  appointment,  and  produce  to 
the  Registrar  their  briefs,  and  such  other  documents  as 
may  be  necessary  to  enable  him  to  settle  the  draft 

CO. 7. 25.       9.  Service  of  the  notice  of  appointment  shall  be 
^^  of     efiFected  by  leaving  it  at  the  place  for  service  of  the 
party  to  be  served,  or  by  transmitting  it  by  post  to 
such  party  at  such  place  for  service, 

c.  0. 1. 26.       10.  At  the  time  fixed  for  settling  the  draft  the 
MrriMr^  ^   Registrar  shall  satisfy  himself  in  such  manner  as  he 
may  think  fit  that  the  service  of  the  notice  of  appoint- 
ment has  been  duly  effected. 

0.  0. 1. 27.  11.  When  the  draft  judgment  or  order  has  been 
order!^**^  Settled  by  the  Registrar,  he  shall  name  a  time 
in  the  presence  of  the  several  parties,  or  else  deliver 
out  an  appointment  in  writing. of  a  time  for  passing 
the  judgment  or  order,  and  in  the  latter  case  notice 
of  the  appointment  shall  be  served  on  the  opposite 
party  in  like  manner  as  directed  by  Rules  8  and  9  of 
this  Order,  with  reference  to  an  appointment  to  settle 
the  draft  judgment  or  order. 

p^iure"^  12.  If  any  party  fails  to  attend  the  R^^trar's 
attend.  appointment  for  settling  the  draft  of  or  passing  any 
judgment  or  order,  or  fails  to  produce  his  briefs  and 
such  other  documents  as  the  Registrar  may  require  to 
enable  him  to  settle  such  draft,  or  pass  such  judgment 
or  order,  the  Registrar  may  proceed  to  settle  the 
draft,  or  pass  the  judgment  or  order  in  his  absence, 
and  the  Registmr  shall  be  at  liberty  to  dispense  with 
the  production  of  counsel's  briefs,  and  to  act  u^n  such 
evidence  as  he  may  think  fit  of  the  actual  appearance 
by  counsel  of  the  party  failing  to  attend  or  to  produce 
such  documents  or  papers  as  aforesaid,  or  may  require 
the  matter  to  be  mentioned  to  the  Court  or  Judge. 


0.  0,  1.  81. 
Adjourn- 
ment of 
appoint- 
ment. 


13.  The  Registrar  may  adjourn  any  appointment 
for  settling  the  draft  of  or  passing  any  judgment  or 
oi*der  to  such  time  as  he  may  think  fit,  and  the  parties 
who  attended  the  appointment  shall  be  bound  to 
attend  such  adjournment  without  further  notice. 
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14  Notwithstanding  the  preceding  Bules  of  this  a  o.  i,  89. 
Order,  the  Eegistrar  shall  be  at  liberty,  in  any  case  Si^JSf""*^ 
in  which  he  may  think  it  expedient  so  to  do,  to  settle  noUce. 
and  pass  the  judgment  or  order,  without  making  any 
appointment  for  either  purpose  and  without  notice  to 
any  party. 

16.  The  Begistrar  shall,  at  the  time  of  any  attend-  Allowance 
ance  before  him  for  the  purpose  of  settling  the  terms  ^JST^ 
of  and  passing  any  judgment  or  order,  if  requested  to 
do  so  by  any  party,  on  the  ground  that  it  is  of  a 
special  nature  or  of  unusual  length  or  difficulty, 
certify,  for  the  information  of  the  taxing  officer, 
whether  in  his  opinion  any  special  allowance  ought 
to  be  made  in  taxation  of  costs  in  respect  thereof. 

16.  All  orders  for  the  payment  or  transfer  of  money  Order*  for 
or  securities  into  Court  to  the  account  or  credit  of  the  l^er^^ 
Paymaster-General,  and  for  the  payment  or  transfer  ™®**«y' 

of  money  or  securities  out  of  Court  by  the  Paymaster- 
(jeneral,  shall  be  drawn  up  in  conformity  with  such 
rules  relating  thereto  as  shall  be  from  time  to  time 
made  under  the  Court  of  Chancery  Funds  Act,  1872, 
or  any  Act  amending  the  same. 
For  the  present  Rules  see  p.  212. 

17.  The  Registrars  of  the  Chancery  Division  shall  c:  a  vl  s. 
keep  distinct  lists  of  the  causes  and  matters  set  down  lutJf^ 

to  be  heard  before  each  Judge  of  that  Division. 

18.  All  petitions  which  require  to  be  answered,  Petitiona, 
shall  be  answered  in  the  name  of  the  Senior  Begis-  ^^£' 
trar  for  the  time  being,  and  any  orders  on  petitions 
which,  according  to  the  practice  formerly  prevailing 

in  the  Chancery  Division,  were  drawn  up,  passed,  and 
entered  in  the  office  of  the  Secretaries  of  the  Master 
of  the  Bolls,  shall  be  drawn  up,  passed,  and  entered 
by  or  under  the  direction  of  the  Registrars  of  the 
Chanoeiy  Division. 


ORDER  LXIIL 

SiTTiNas  AND  Vacations. 

This  Order*  remams  much  the  same  as  the  previous  Order 
LXI.  Rules  2  and  8  are  new,  as  also  are  18  and  14,  which  are 
taken  from  ConsoL  Order  XXXV.  58,  59. 

1.  The  sittings  of  the  Court  of  Appeal  and  the     lxli. 
sittings  in  London  and  Middlesex  of  the  High  Court  ^**** 


464 


Order  LXIII.  Sittings  and  Vacatunts. 


a  inc. 

Deo.  1888. 


of  Justioe  shall  be  four  in  every  year — viz.,  the 
Michaelmas  sittings,  the  Hilary  sittings,  the  Easter 
sittings,  and  the  Trinity  sittings.  The  Michaelmas 
sittings  shall  commence  on  the  4th  of  October  and 
terminate  on  the  2l8t  of  December;  the  Hilary  sit- 
tings shall  commence  on  the  11th  of  January  and 
terminate  on  the  Wednesday  before  Easter;  the 
Easter  sittings  shall  commence  on  the  Tuesday  after 
Easter  week  and  terminate  on  the  Friday  before  Whit 
Sunday ;  and  the  Trinity  sittings  shall  commence  on 
the  Tuesday  after  Whitsun  week  and  terminate  on 
the  12th  of  August 

2.  It  shall  not  be  necessary  for  the  Court  of  Appeal 
or  the  High  Court  of  Justice  to  sit  on  the  day 
appointed  to  be  kept  as  the  Queen's  birthday. 

3.  The  sittings  of  the  several  officers  of  the  Supreme 
Court  shall  extend  over  the  whole  of  the  four  periods 
between  the  vacations. 

4.  The  vacations  to  be  observed  in  the  several  courts 
and  offices  of  the  Supreme  Court  shall  be  four  in  eyery 
year — viz.,  the  Long  vacation,  the  Christmas  vacation, 
the  Easter  vacation,  and  the  Whitsun  vacation.  The 
Long  vacation  shall  commence  on  the  13th  of  August 
and  terminate  on  the  23rd  of  October ;  the  Christmas 
vacation  shall  commence  on  the  24th  of  December  and 
terminate  on  the  6th  of  January ;  the  Easter  vacation 
shall  commence  on  Good  Friday  and  terminate  on 
Easter  Tuesday ;  and  the  Whitsun  vacation  shall  com- 
mence on  the  Saturday  before  Whit  Sunday  and  shall 
terminate  on  the  Tuesday  after  Whit  Sunday. 

Oom^uta-'         ^'  ^®  ^*y®  ^^  ^^®  commencement  and  termination 
tion  of  days,  of  cach  sitting  and  vacation  shall  be  included  in  such 
sitting  and  vacation  respectively. 

Lii.  4.         6.  The  several  offices  of  the  Supreme  Court  shall  be 
i^uc^ysat  ^^^  ^^  ^^^^  ^^y  ^1  ^^  y^^^  except  Sundays,  Good 

Friday,  Easter  Eve,  Monday  and  Tuesday  in  Easter 
week,  Whit  Monday,  Christmas  Day,  and  the  next 
following  working  day,  and  all  days  appointed  by 
proclamation  to  bs  observed  as  days  of  general  fast, 
humiliation,  or  thanksgiving. 

Du^V*"        ^'  ^®  offices  of  each  district  registrar  of  the  High 

KegiAtiy.      Court  of  Justice  shall  be  open  on  every  day  and  hour 

in  the  year  on  which  the  offices  of  the  Begiatrar  of  the 
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County  Court  of  the  place  in  which  the  district 
registry  is  situate  are  required  to  be  kept  open. 

8.  The  offices  of  the  Supreme  Court  (including  i;he  ixi. «». 
Judge's  Chambers)  shall,  save  as  hereinafter  men-  ^^'^^^^y^ 
tioned,  close  on  Saturdays  at  two  o'clock 

9.  The  office  hours  in  the  several  offices  of  the    xx/.  4c. 
Supreme  Court,  other  than  the  Summons  and  Order,  omoehou™. 
Crown   Office,   and  Associates  Departments    of    the 
Centod  Office,  shall  be  from  ten  in  the  forenoon  to 

four  in  the  afternoon,  except  on  Saturday  and  in 
vacation,  when  the  offices  shall  close  at  two  in  the 
afternoon.  In  the  excepted  departments  the  hours 
shall  be  from  eleven  in  the  forenoon  to  five  in  the 
afternoon,  except  on  Saturday  and  in  vacation,  when 
the  hours  shall  be  from  eleven  in  the  forenoon  to  three 
in  the  afternoon. 

10.  The  office  of  the  District  Registry  at  Man-    xx/.4<i 
Chester  shall  not  be  open  in  any  year  on  the  five  days  nJ^t^!^ 
next  following  Whit  Monday. 

11.  Two  of  the  Judges  of  the  High  Court  shall  be     ixi.  6. 
selected  at  the  commencement  of  each  Long  Vacation  Ju^lJ^** 
for  the  hearing    in  London  or    Middlesex,    during 
vacation,  of  all  such  applications  as  may  require  to  be 
immediately  or  promptly  heard.      Such  two  Judges 

shall  act  as  Vacation  Judges  for  one  year  from  their 
appointment  In  the  absence  of  arrangement  between 
the  Judges,  the  two  Vacation  Judges  shall  be  the 
two  Judges  last  appointed  (whether  as  Judges  of  the 
said  High  Court  or  of  any  Court  whose  jurisdiction 
is  by  the  Principal  Act  transferred  to  the  said  High 
Court)  who  have  not  already  served  as  Vacation 
Judges  of  any  such  Court,  and  if  there  shall  not  be 
two  Judges  for  the  time  being  of  the  said  High 
Court  who  shall  not  have  so  served,  then  the  two 
Vacation  Judges  shall  be  the  Judge  (if  any)  who  has 
not  so  served  and  the  senior  Judge  or  Judges  who 
has  or  have  so  served  once  only  according  to  seniority 
of  appointment,  whether  in  the  said  High  Court  or 
such  other  Court  as  aforesaid.  The  Lord  Chancellor 
shall  not  be  liable  to  serve  as  a  Vacation  Judge. 

18.  The  Vacation  Judges  may  sit  either  separately  lxi.  6. 
or  together  as  a  Divisional  Court  as  occasion  shall  S^^I^Sn.'^ 
require,  and  may  hear  and  dispose  of   all  causes, 

2o 
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matters,  and  other  business,  to  whichever  Division 
the  same  may  be  assigned.  No  order  made  by  a 
Vacation  Judge  shall  be  reversed  or  varied  except  by 
a  Divisional  Court  or  the  Court  of  Appeal,  or  the 
Judge  who  made  the  order.  Any  other  Judge  of 
the  High  Court  may  sit  in  vacation  for  any  Vacation 
Judge. 

CO.  18.  Any  Judge  of  the  Chancery  Division  whose 

(^^bir***  Chambers  may  be  open  for  business  during  any  vaca- 
f"™X°"*  ^^^^>   ^'  *^y  Vacation  Judge  acting  on  his  behalf, 
Judgt.        may  issue  summonses  for  the  purpose  of  any  proceed- 
ing before   any    other    Judge   of    that    Division  at 
Chambers  after  the  vacation. 


c.  0. 

XX Xr.  69. 

Interral 
between 
sittings. 


IX J.  7. 
Interval 
between 
sittings. 


'    LXI.S. 

Official 

Referees. 


14.  In  the  interval  between  the  close  of  any 
sittings  and  the  commencement  of  the  next  sittings, 
the  judgments  or  orders  of  any  Judge  may  be  prose- 
cuted at  the  Chambers  of  any  other  Judge  by  his 
permission ;  and  in  case  the  prosecution  thereof  shall 
not  be  completed  during  such  interval,  the  prosecu- 
tion may  be  continued  at  the  Chambers  of  the  same 
Judge  if  and  so  far  as  he  shall  think  fit 

16.  Any  interval  between  the  sittings  of  the  High 
Court  or  any  Division  thereof,  not  included  in  a 
vacation,  shall,  so  far  as  the  disposal  of  business  by 
the  Vacation  Judges  is  concerned,  be  deemed  to  be  a 
portion  of  the  vacation. 

16.  The  Official  Referees  shall  sit  at  least  from 
ten  A.M.  to  four  p.m.  on  every  day  during  the  Michael- 
mas, Hilary,  Easter,  and  Trinity  sittings  of  the  High 
Court  of  Justice,  except  on  Saturdays,  during  such 
sittings,  when  they  shall  sit,  at  least,  from  ten  A.M. 
to  one  P.M. ;  but  nothing  in  this  Kule  shall  prevent 
their  sitting  on  any  other  days. 


LVJI.  1. 
Calendar 
months. 


ORDER  LXIV. 
TniB. 

The  new  Rules  in  this  Order  ajre  6,  10,  12-15.  Rule  8  is  an 
extension  of  the  power  to  enlarge  time  by  consent. 

1.  Where  by  these  Rules,  or  by  any  judgment  or 
order  given  or  made  after  the  commencement  of  the 
Principal  Act,  time  for  doing  any  act  or  taking  any 
proceeding  is  limited  by  months,  and  where  the  word 
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"  month  "  occars  in  any  document  which  is  part  of 
any  legal  procedure  under  these  Kules,  such  time 
shall  be  computed  by  calendar  months,  unless  other- 
wise expressed 

2.  Where  any  limited  time  less  than  six  days  from    lvil  2. 
or  after  any  date  or  event  is  appointed  or  allowed  for  chSjtmM 
doing  any  act  or  taking  any   proceeding,   Sunday,  r^oood 
Christmas    Day,    and    Good    Friday    shall    not    be  ^^^* 
reckoned  in  the  computation  of  such  limited  time. 

3.  Where  the  time  for  doing  any  act  or  taking  any    lvil  s. 
proceeding  expires  on  a  Sunday,  or  other  day  on^i^^^^ 
which  the  offices  are  closed,  and  by  reason  thereof  ^^^^ 
such  act  or  proceeding    cannot    be  done  or  taken 

on  that  day,  such  act  or  proceedmg  shall,  so  far  as 
regards  the  time  of  doing  or  taking  the  same,  be  held 
to  be  duly  done  or  taken  if  done  or  taken  on  the  day 
on  which  the  offices  shall  next  be  open. 

This  Rule  has  no  application  to  the  case  of  when  the  period 
allowed  by  the  Statute  of  Limitations  expires  on  the  Sunday, 
per  A.  Wills,  Q.C.  Ck)nunis8ioner,  in  Morru  v.  Richa/rdSf  45 
L.  T.  210. 

Where  eight  days  were  allowed  for  appeal,  and  the  last  ex- 
pired on  a  Sunday,  the  appeal  was  allowed  to  be  heard  on 
Monday  {Taylor  v.  J<mes,  45  L.  J.  110). 

4  No  pleadings  shall  be  amended  or  delivered  in    lvil  4. 
the  Long  Vacation,  unless  directed  by  a  Court  or  a  S^^*^ 

Judge.  Vacation. 

For  definition  of  pleadings,  see  p.  53. 

6.  The  time  of  the  Long  Vacation  shall  not  be    Lvn.b. 
reckoned  in  the  computation  of  the  times  appointed  ^^  ^*®*' 
or  allowed  by  these  Kules  for  filing,  amending,  or 
delivering  any  pleading,  unless  otherwise  directed  by 
the  Court  or  a  Judge. 

6.  The  day  on  which  an  order  for  security  for  costs       c.  o. 
is  served,  and  the  time  thenceforward  until  and  includ-  ^^\^"' 
ing  the  day  on  which  such  security  is  given,  shall  not  S6<^iy  for 
be  reckoned  in  the  computation  of  time  allowed  to  oomputa- 
plead,  answer  interrogatories,  or  take  any  other  pro-  ^^^ 
ceeding  in  the  cause  or  matter. 

7.  The  Court  or  a.  Judge  shall  have  power  to  en-    LViit. 
large  or  abridge  the  time  appointed  by  these  Rules,  or  ^^^^ 
fixed  by  any  order  enlarging  time,  for  doing  any  act  abridg-. 
or  taking  any  proceeding,  upon  such  terms  (if  any)  as  ™^^ 
the  justice  of  the  case  may  require,  and  any  such 
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enlargement  may  be  ordered  although  the  application 
for  tbd  same  is  not  made  until  after  the  expiration  of 
the  l^e  appointed  or  allowed 

SpecUl  leare  to  appeal  after  the  expiration  of  the  time  will 
not  be  granted  ex  pt^rte  [Evennett  v.  Lawrencf,  i  Ch.  D.  189.  A). 

The  Court  will  renew  a  writ  of  summons,  notwithstanding 
that  twelve  months  have  elapsed  since  the  date  of  the  originiQ 
writ  [Re  J<me$,  46  L.  J.  Oh.  816),  unless  the  daim  woold  be 
otherwise  barred  by  the  Statute  of  Limitations  {Do^U  ▼.  Ka^f- 
man,  8  Q.  B.  D.  7,  840.  A). 

The  time  for  making  an  indorsement  of  service  under  Order 
IX.  1 6  on  a  writ  served  out  of  the  jurisdiction  was  extended  in 
Hattings  v.  Hurley,  16  Gh.  D.  785.  The  Judge  has  jurisdiction 
to  enlarge  the  time  for  appealing  against  an  order  dismissing  the 
action  even  though  the  action  has  thereby  beoome  dismnsed. 
His  discretion  is  not  limited  by  any  fixed  or  arbitrary  rules 
{Carter  v.  Stuhbi,  6  Q.  B.  D.  116.  A  ;  Burhe  v.  JUxmey,  i  C.  P.  D. 
226  ;   WhifOer  v.  Hancock,  8  Q.  B.  D.  83.  A). 

Wallingford  ▼.  MuHtal  Society,  5  App.  Cas.  685,  may  be  dted 
as  a  precedent  for  extra  indulgence  as  to  extension  of  time  being 
accorded  during  the  vacation. 

Where  judgment  was  signed  through  the  nesligenoe  of  the 
solicitor,  the  Ck>urt  grant^  an  extension  of  tune  to  enable 
defendant  to  apply  to  set  aside  the  judgment  (MichdL  v.  WHwn, 
25  W.  R.  880).  But  the  Court  does  not  always  think  it 
necessaiy  to  reinstate  a  party  in  the  position  which  he  has  lost 
by  *  his  own  carelessness  or  intentional  disobedience  to  the 
Kules  merely  by  payment  of  costs  {GUder  v.  Morrigon,  80  W. 
R.  815). 

When  no  Judge  sits  at  Chambers,  within  the  four  days  aUowed 
for  an  appeal  from  a  Master,  under  Order  LIY.  21,  the  notice 
should  be  given  for  the  first  day  that  the  Judge  sits ;  he  may 
then  enlarge  the  time,  and  hear  the  appeal  without  any  summons 
being  taken  out  for  that  purpose  {Oibbons  v.  The  Lond.  Fin, 
Assoc.,  i  C.  P.  D.  268). 

As  to  costs  of  an  application  for  extension  of  time  under  this 
Rule,  see  Order  LXV.  27  (24). 

The  power  of  the  Court  only  applies  to  the  specified  periods 
of  time,  and  not  to  the  order  in- which  the  proceedings  are  to 
be  taken  {Pileher  v.  Hinde,  11  Ch.  D.  907.  A). 

The  Court  of  Appeal  will  rarely  enlarge  the  time  for  bringing 
an  appeal  after  it  has  expired  (see  ^^iff  v.  PhUlips,  (hder 
LVIIL  15,  note). 

This  section  does  not  apply  to  the  County  Courts  Act,  1875, 
-  sea  6,  which  limits  the  Ume  for  appealing  against  a  County 
Court  decision  to  eight  days  {Tnmmnt  v.  RawUnge,  4  C.  P.  D. 
138  ;  B.O.  ifojofi  V.  Wirrdi  Board,  4  C.  P.  D.  469). 

Lvii.  6*.  8.  The  time  for  delivering,  amending,  or  filing  any 

By  conaeiit.  pi^a^jiug^  answer,  or  other  document  may  be  enlarged 

by  consent  in  writing,  without  application  to  the  Court 

or  a  Judge. 
As  to  the  coats  of  an  extension  of  time,  see  Order  LXV.  27  (24). 

LviL  7.         9.  In  Admiralty  actions  the  Court  or  a  Judge  shall 
iistSJ™^*^    liavo  power  at  any  stage  of  the  proceedings  in  any 
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sndi  action,  upon  a  motion  or  somraons  by  either 
party,  for  the  trial  to  take  place  on  an  early  day  to 
be  appointed  by  the  Court  or  a  Judge,  to  appoint  that 
suck  trial  shall  take  place  on  any  day  or  within  any 
time  which  the  Court  or  Judge  shall  think  fit ;  and 
for  such  purpose  the  Court  or  Judge  shall  have  power 
upon  such  motion  or  summons  to  dispense  with  ihe 
giving  of  notice  of  trial,  or  to  abridge  the  time  or 
times  appointed  by  these  Rules  for  giving  such  notice, 
for  the  delivery  of  pleadings,  or  for  doing  any  other 
act  or  taking  any  other  proceeding  in  the  action,  upon 
such  terms  (if  any)  as  the  nature  of  the  case  may 
require. 

10.  The  delays  required  by  these  Rules  with  respect  Delays  in 
to  the  taking  of  bail  in  Admiralty  actions,  may  be  **^^*^  ^*^ 
dispensed  with  by  consent  of  the  solicitors  in   the 

action. 

11.  Service  of  pleadings,  notices,  summonses,  orders,  ivii  a 
rules,  and  other  proceedings,  shall  be  effected  before  ^riuj!*^ 
the  hour  of  six  in  the  afternoon,  except  on  Saturdays, 

when  it  shall  be  effected  before  the  hour  of  two  in  the 
afternoon.  Service  effected  after  six  in  the  afternoon 
on  any  week-day  except  Saturday  shall,  for  the  pur^ 
pose  of  computing  any  period  of  time  subsequent  to 
such  service,  be  deemed  to  have  been  effected  on  the 
following  day.  Service  effected  after  two  in  the 
afternoon  on  Saturday  shall  for  the  like  purpose  be 
deemed  to  have  been  effected  on  the  following 
Monday. 

12.  In  any  case  in  which  any  particular  number  of  clear  days, 
days,  not  expressed  to  be  clear  days,  is  prescribed  by 

these  Rules,  the  same  shall  be  reckoned  exclusively  of 
the  first  day  and  inclusively  of  the  last  day. 

^13.  In  any  cause  or  matter  in  which   there  has  wiiere  no 
been  no  proceeding  for  one  year  from  the  last  pro-  SkoTfor^ 
ceeding  had,  the  party  who  desires  to  proceed  shall  one  year, 
give  a  month's  notice  to  the  other  party  of  his  inten- 
tion to  proceed.     A  summons  on  which  no  order  has 
been  made  shall  not,  but  notice   of  trial   although 
countermanded  shall,  be  deemed  a  proceeding  within 
this  Rule. 

ApUintiff  who  has  not  Mted  upon  mi  order  for  judgment 
under  Order  XIY.  for  a  Jf*^*  can  only  sign  judgment  iJter  a 
month's  notice  under  this  Kule  {Sk^fbrd  Bank  ▼.  Weaver,  W.  N. 
1 684)  78).  Such  notice  is  also  required  before  making  an  applioa- 


470 


Order  LXV.  Costs. 


tion  to  sign  judgment  for  default  of  appeftrance  where  no  pro- 
ceeding lui8  been  taken  for  more  than  a  year  ( Webster  v.  Mytr^ 
W.  N.  1884,  223.  A). 

To  set  aside      14.  An  application  to  set  aside  an  award  may  be 
an  award,     made  at  any  time  before  the  last  day  of  the  sittings 

next  after  such  award  has  been  made  and  published  to 

the  parties. 

16.  In  Admiralty  actions  a  caveat  whether  against 
the  issue  of  a  warrant,  the  release  of  property,  or  the 
payment  of  money  out  of  the  Admiralty  Registry, 
shall  not  remain  in  force  for  more  than  six  months 
from  the  date  thereof. 


Caveat  in 
force  six 
mouths. 


XF.  I. 
Generally. 


ORDER  LXV. 
Costs. 

The  following  Rules  of  this  Order  are  new,  2-5,  8-26,  and  of 
the  Special  Allpwanoeft— 8,  11,  24,  26,  81-36,  44-58 ;  a  con- 
siderable portion  of  these  has  been  derived  from  the  ConsoL 
Orders.  Any  real  alteration  in  a  Rule  has  been  noted  there- 
under. Section  28  of  the  Solicitors'  Act  as  to  Charging  Orders 
on  oosts  is  appended  to  this  Order. 

1.  Suhject  to  the  provisions  of  the  Acts  and  these 
Rules,  the  costs  of  and  incident  to  all  proceedings  in 
the  Supreme  Court,  including  the  administration  of 
estates  and  trusts,  shall  be  in  the  discretion  of  the 
Court  or  Judge:  Provided  that  nothing  herein  con- 
tained shall  deprive  an  executor,  administrator,  trustee, 
or  mortgagee  who  has  not  unreasonably  instituted  or 
carried  on  or  resisted  any  proceedings,  of  any  right  to 
costs  out  of  a  particular  estate  or  fund  to  which  he 
would  be  entitled  according  to  the  rules  hitherto  acted 
upon  in  the  Chancery  Division :  Provide^  also,  that 
where  any  action,  cause,  matter^  or  issue  is  tried  with 
a  -lury.  the  costs  shall  follow  the  event,  unless  the 
Judge  by  whona  such  action,  cause,  matter,  or  issue"  is 
tried,  or  the  Court  shall,  for  good  cause,  otherwise 
order.. 

Extent  of  This  Rule  differs  from  the  former  one  in  these  respects.  The 
appliontion.  former  Rtile  was  only  subject  to  the  provisions  of  **  the  Act," 
this  one  ni  **  the  Act  and  these  Rules. "  The  term  **  Supreme 
Court "  is  substituted  for  High  Court,  and  the  phrase  "  including 
the  administration  of  estates  and  trusts  "  has  been  added.  The 
right  of  a  person  acting  in  a  fiduciary  character  to  his  costs  has 
hoen  somewhat  restricted  by  the  intix>duction  of  the  words  "who 
has  not  unreasonably  instituted  or  carried  on  or  resisted  any 
proceedings."    Lastly,  it  may  be  obserTed  that  in  the  proviso  as 
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to  the  trial  of  an  isme  by  a  jury  the  phrase  used  in  the  former 
Rule  was  the  Judge  '*  upon  application  at  the  trial,"  for  "  good 
cause  shown.'* 

The  effect  of  this  Order  is  to  repeal  the  previous  statutes  as  to 
costs ;  with  the  exception  of  such  of  the  provisions  of  the  County 
Court  Act,  1867,  as  are  expressly  preserved  by  sea  67  of  the 
Judicature  Act,  1873  {Para(m8  v.  Tiling,  2  C.  P.  D.  119  ; 
GameU  v.  BradUtf,  3  App.  Cas.,  944).  Where,  therefore,  a 
plaintiff  recovered  a  farthing  damages  in  an  action  of  slander, 
the  event  was  held  to  be  in  his  favour. 

If  the  effect  of  this  Order  has  been  to  repeal  the  previous 
Statutes  as  to  costs  d  fortiori  it  wotild  seem  to  have  diminished 
the  importance  of  former  decisions.  Those  cases  only  previous 
to  the  Judicature  Acts  are  of  tangible  value  which  lay  down  a 
definite  principle  that  the  Court  may  feel  itself  bound  to  act 
upon  as  being  in  itself  just.  It  has  therefore  been  thought 
unnecessary  to  cite  the  greater  part  of  a  large  number  of  the 
older  cases  which  have  been  considered  with  reference  to  this 
work. 

This  Rule  extends  to  a  petition,  under  an  Act  which  provides 
for  the  costs  of  such  petition  {Jie  t.ee  <k  Hemingway,  24  Ch.  D. 
669) ;  Ex  parU  Mercers*  Co.,  10  Ch.  D.  481.  Where  a  public 
or  private  Act  contains  no  provisions  as  to  costs,  the  Court  has 
power  under  this  Rule  to  direct  payment  of  costs  (Ibid.,  Ex 
parte  Hotp,  of  St,  Katharvne,  17  Ch.  D.  878). 

As  sec.  9  of  the  C.  C.  Ad.  Jurisdiction  Act,  1868,  is  not 
mentioned  in  sec.  67  of  the  Judicature  Act,  1873,  it  is  repealed 
by  this  Rule  {Tennani  v.  Ellis,  50  L.  J.  148). 

It  was  held  under  the  former  Rule  that  the  words  for  good 
cause  "shown,"  implied  that  counsel  should  have  an  opportunity 
of  being  heard  [CoUins  v.  Wdch,  5  C.  P.  D.  88.  A). 

The  costs  of  an  action  in  which  judgment  has  been  signed  in 
default  of  defence,  and  the  damages  have  been  assessed  by  the 
jury  upon  a  writ  of  inquby,  do  not  "  follow  the  event,"  there 
having  been  no  trial  with  a  jury  [Goth  v.  Howarth,  W.  N.  1884, 
99). 

If  a  suit  be  dismissed  with  costs,  the  same  plaintiff  cannot 
proceed  in  another  suit  for  the  same  objects  until  the  costs  in 
the  first  action  have  been  paid  [Eandle.y.  Payne,  28  Ch.  D.  288. 
A;  MaHin  v.  Earl  BeaucKamvp,  25  Ch.  D.  15.  A).  Costo  of  a 
discontinued  action  are  reg^ulated  by  Order  XXV I.  4. 

Hie  Judge  has  power  to  order  a  plaintiff  who  recovers  a 
nominal  sum  to  pay  the  defendant's  costs  (Harris  v.  Petheriek, 

4  Q.  B.  D.  611.  A) ;  in  exercising  his  discretion  to  deprive  a 
successful  party  of  his  costs,  he  must  consider  the  whole  circum* 
stances  of  the  case,  not  merely  the  conduct  of  the  party  in  the 
course  of  the  litigation  but  previous  to  and  conducing  to  the 
action.  He  must,  however,  assume  the  truth  of  the  facts  found 
by  the  jury  {Harnett  v.  Vise,  6  Ex.  D.  807.  A). 

The  Divisional  Court  has  an  original  jurisdiction  to  make  an 
order  to  deprive  a  successful  party  of  the  costs  {Myers  v.  Defries, 

5  Ex.  D.  180.  A;  Siddons  v.  Lawrence,  4  Q.  B.  D.  459.  A). 
Such  application  should  be  made  within  a  reasonable  time  after 
the  trial  {Bowey  v.  Bdl,  4  Q.  B.  D.  95) ;  a  successful  applicant 
may  be  made  to  pay  the  costs  of  the  other  side  if  his  application 
be  deemed  unnecessary  {Fane  v.  Fane,  18  Ch.  D.  228). 

Where  a  plaintiff  in  an  action  wholly  fails,  it  is  not  competent 
for  the  Court  to  order  the  defendant  to  pay  his  costs  {Foster  v. 
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0,  W,  JL,S  Q.  B.  D.  515.  A,  approved  and  oommeHted  on  in 
Butoher  v.  Pooler,  24  Oh.  D.  273.  A). 

Where  an  action  is  brought  to  enforce  a  legal  riffht,  and  there 
has  been  no  misoondnct,  no  omission  or  neglect,  uie  Court  has 
no  discretion,  and  cannot  take  away  the  plaintiiFs  right  to  costs 
{Cooper  y.  WhUtvnffham,  15  Ch.  D.  504). 

An  appeal  from  an  order  at  the  trial  depriving  a  successful 
party  of  costs  must  be  to  the  Court  of  Appeal  {Marmien  ▼.  Zan- 
caahire,  <{?<?.,  Ry.  Co.,  50  L.  J.  82a  A). 

A  Judge  has  no  power  to  order  any  party  to  pay  a  sum  by 
way  of  penalty  beyond  the  co^ts  of  the  cdaim  and  counter  •claim 
( WiUmoU  V.  Barber,  17  Ch.  D.  783.  A)  ;  wher«  the  order  was  in 
substance  within  the  discretion  of  the  Judge,  but  was  irregular 
in  form,  the  Court  of  Appeal  amended  the  order  so  as  to  cany 
out  the  intention  of  the  Court  below  (Ibid. ).  It  is  not  according 
to  law  to  give  to  a  party  by  way  of  damages  the  costs  as 
between  solicitor  and  client  of  the  litigatimi  in  which  the 
damages  are  recovered  {Oookbwm  v.  Edwcvnit,  18  Ch.  D.  459.  A). 

The  principle  on  which  the  taxation  of  costs  is  to  proceed 
would  seem  to  be  the  subject  of  appeal  {Mareua  v.  Gen,  Naviga- 
tion Co.,  85  L.  T.  863). 
Tn  Cdnrt  of  The  costs  of  an  appeal  as  a  rule  follow  the  event  {Memo.,  1 
Appeal.  Ch.  1>.  41,  Ex  parte  Masters,  Ibid.  118).  And  it  makes  no 
difference  that  the  point  on  which  the  case  is  decided  was  not 
raised  on  the  pleadings,  but  had  been  added  by  amendment  by 
the  Judge  in  the  Court  below  in  order  to  raise  the  real  point  at 
issue  {NoUage  v.  Jackson,  11  Q.  B.  D.  688.  A).  In  Ckard  v. 
Jervis,  9  Q.  B.  D.  178.  A,  the  Court  refused  to  allow  the  costs 
of  the  appellant,  (1)  Because  they  could  in  that  way  mark  their 
sense  of  disapproval  of  his  conduct ;  (2)  Because  the  appeal  had 
succeeded  on  new  evidence. 

A  bill  was  dismissed  by  a  Vice-chancellor  without  costs,  the 
plaintiff  appealed  against  the  whole  decree  and  his  a{^)eal  was 
dismissed  ;  it  was  held  that  the  Court  had  no  power  to  vary  the 
order  of  the  Vice-Cbancellor  by  directing  that  the  bill  should  be 
dismissed  with  costs  as  he  had  exercised  his  discretion  {Harris 
V.  Aaron,  4  Ch.  D.  749.  A) ;  where  the  i^pellant  succeeded  in 
the  Court  of  Appeal  on  a  point  that  had  not  been  raised  in  the 
Court  below,  he  was  allowed  the  costs  in  the  Court  below  but 
not  the  costs  of  the  appeal  {Hussey  v.  Home-Payne,  8  Ch.  D. 
679.  A).  In  Re  Hull  <fc  County  Bank,  Trotter's  Claim,  1 8  Ch.  D. 
261.  A,  the  order  of  the  Court  below  was  varied  on  the  subject 
of  the  costs,  the  Judge  there  having  exerdsed  no  judicial  dis- 
cretion in  the  matter ;  where  an  appellant  is  successful  on  a  point 
not  adjudicated  on  in  the  Court  below,  he  will  not  in  general  be 
allowed  his  costs  {Goddard  v.  J^preys,  46  L.  T.-  904.  A). 

A  Court  has  power  to  give  costs,  although  without  jurisdiction 
for  any  other  pnipose  {Mackintosh  v.  Lord  AdvoeeUe,  2  App.  Cas. 
78  ;  Reg.  v.  Steel,  2  Q.  B.  D.  42.  A  ;  G.  N.  R..Co.  v.  IneU,  2 
Q.  B.  D.  284.  A) ;  therefore  Brown,  v.  Shaw,  1  Ex.  D.  425.  A, 
can  only  be  taken  as  an  authority  that  in  that  case  the  Court 
considered  the  attendance  of  counsel  to  object  to  the  jurisdiction, 
unnecessafy. 

When  the  Court  of  Appeal  directs  the  payment  of  costs,  the 
successful  party  is  entitled  to  have  them  taxed  and  paid  forth- 
with, unless  there  be  a  special  direction  to  the  contrary  {PhAips 
V.  Philips,  5  Q.  B.  D.  60.  A ;  Chamberlain  v.  Bamewell,  W.  N. 
1880,  110.  A). 
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As  to  the  pnMlioe  in  the  Ghancety  Bivkion  of  proceeding  to 
trial  for'tbe  porpoee  of  getting  coete,  where  after  action  brought 
the  defendant  has  conceded  to  the  plaintiff  the  principal  relief 
souffht,  see  some  obeeryations  of  Jessel,  M.R.,  upon  B%MrgeM9  v. 
HiUs,  26  Beav.  244  in  St^rr  v.  a>rp.  of  Maidstone,  W.  N. 
1878,  219.  There  the  Court  refused  to  decide  the  question  of 
costs  at  the  triaL  The  parties  had  compromised  the  action,  so 
that  the  question  of  costs  alone  remained. 

Section  49  Jud.  Act  1873  provides  that  **no  order  made  by  Appeal  for 
the  High  Court  of  Justice,  or  any  Judge  thereof,  as  to  costs  o^s^* 
only  which  by  law  are  left  to  the  discretion  of  the  Court,  should 
be  subject  to  any  appeal,  except  by  leave  of  the  Court  or  Judge 
making  such  order." 

Though  a  decision  relate  to  costs,  if  it  involve  a  question  of 
law  and  principle,  it  is  subject  to  appeal  (Re  Bio  Orande  Co.,  5 
Ch.  D.  282.  A). 

The  question  whether  facts  do  or  do  not  exist,  which  would 
constitute  '*  good  cause  "  within  the  meaning  of  the  latter  por- 
tion of  this  Kule,  is  the  subject  of  an  appeal  {Jones  v.  Cwiing, 
18  Q.  B.  D.  262.  A). 

The  Act  says,  per  James,  L.  J.,  in  WiU  v.  Corcoran^  2  Ch.  D. 
69.  A,  ^  that  there  shall  be  no  appeal  for  costs  where  they  are 
in  the  discretion  of  the  Court,  but  there  is  no  discretion  as  to 
whether  a  man  has  or  has  not  been  guilty  of  something  alleged 
against  him.'*  On  an  i^plioatioQ,  therefore,  to  commit  for 
contempt,  an  order  declaring  that  the  defendant  had  committed 
a  breach  of  an  injunction,  but  giving  no  directions  except  that 
defendant  pay  the  costs,  is  subject  to  appeal  (Ibid.,  Re  ClemefUs, 
46  L.  J.  Ch.  875.  A).  But  if  the  motion  be  refused  with  cosfe,  it 
is  within  the  section  {AAworih  v.  OtUram^  5  Ch.  D.  948.  A) ; 
explained  in  Jarmain  v.  ChatterUm^  20  Ch.  D.  498.  A. 

Before  a  solicitor  can  be  personally  ordered  to  pay  costs  he 
must  be  held  to  be  guilty  of  misconduct  in  the  case,  and  there- 
fore an  order  for  him  to  pay  costs  personally  is  not  an  order  as 
to  costs  only,  which  by  law  are  in  the  discretion  of  the  Judge, 
and  is  the  subject  of  an  appeal  (Re  Bradford^  58  L.  J.  65.  A). 

An  appeal  will  lie  without  leave  from  an  order  directing  pay- 
ment of  costs,  charges,  and  expenses  {Jonet  v.  CTienneli,  8  Clu  D. 
503.  A),  not  being  an  order  as  to  costs  only  under  sea  49  Jud. 
Act,  1878. 

In  the  exercise  of  his  discretion  the  Judge  should  take  into 
oonddoration  the  facts  in  the  case,  and  the  conduct  of  the  par- 
ties in  the  litigation,  not  the  mode  in  which  counsel  have  argued 
it  (Moet  v.  Piehering,  8  Ch.  D.  874.  A). 

A  defendant  cannot  be  made  to  pay  the  costs  of  a  plaintiff 
who  has  failed  to  make  out  any  title,  except  costs  in  respect  of 
his  own  misconduet  in  the  course  of  the  action.  A  plaintiff 
may  succeed  in  getting  a  decree  and  still  have  to  pay  all  the 
costs  of  the  action,  but  the  defendant  is  dragged  into  Court  and 
esanot  be  made  liable  to  pay  the  whole  costs  of  the  action,  if 
the  plaintiff  had  no  title  to  bring  him  there  (Dieks  v.  Yatet,  18 
Ch.  D.  84.  A). 

A  defendant  to  an  action  which  has  been  dismissed  without 
costs,  if  be  wish  to  obtain  leave  from  the  Couit  to  appeal  on  the 
question  of  costs,  should  apply  at  the  time  when  the  action  is 
8o  Hi«miMA^  and  such  leave  will  not  be  given  on  an  application 
by  the  defendant  for  that  purpose  after  plaintiff  has  riven  notice 
of,  and  set  down,  an  appeal  from  the  dismissal  of  the  action 
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(May  V.  Tkompton,  W.  N.  1882,  58).  The  dismimal  of  a  bill 
without  costs  WM  pre-eminently  the  case  to  which  the  rule 
of  not  hearing  appeal  tar  costs  applied  {Oraham  v.  OampbeU,  7 
Ch.  D.  494.  A ;  Hanover  v.  Bomfray,  19  Ch.  D.  282.  A). 

There  is  no  appeal  without  leave  to  a  Divisional  Court,  from 
the  refusal  of  a  Judge  at  Chambers,  to  deprive  the  plaintiff  of 
his  costs  when  he  signs  judgment  for  them  under  Order  XXIV. 
8  (confession  of  plea  puit  darrein  conimuance)  {Perkins  v.  Ber^- 
ford,  47  L.  T.  616). 

A  Judge  has  jurisdiction  to  order  a  third  party  to  pay  to  an 
unsuccessful 'defendant  the  costs  payable  by  him  to  the  plaintiff 
(Order  XVI.  64),  and  his  discretion  is  not  the  subject  of  an 
appeal  {Hornby  v.  Cardwdl,  8  Q.  B.  D.  829.  A). 

As  to  varying  the  order  of  the  Court  below  as  to  costs  when  an 
appeal  on  the  merits  fails,  see  the  observations  of  Jessel,  M.R., 
in  Harpham  v.  ShacHock,  19  Ch.  D.  215.  A  :— **If  we  were 
to  vary  the  order  of  the  Court  below  as  to  costs,  when  an  appeal 
on  the  merits  fails,  we  should  practically  be  allowing  an  appeal 
for  costs  only,  and  appeals  would  be  brought  nominally  on  the 
merits  but  really  only  for  the  purpose  of  varying  the  order  as  to 
costs." 

A  condition  imposing  upon  one  party  or  another  as  the  price 
of  an  order,  which  is  to  be  made,  or  permitted  to  stand,  in  his 
favour,  some  election  to  be  made  by  him  as  to  the  payment  of 
costs,  does  not  come  within  the  rule  applying  to  an  appeal  for 
ousts  only  {Metrop.  Atyium  v.  Hill,  6  App.  Cas.  586). 

The  enactment  in  sea  49  does  not  apply  to  the  order  of  a 
Master  or  District  Registrar  {Potter  v.  mwardt,  48  L.  J.  767). 
This  case  was  not  cited  in  the  argument  in  Hanten  v.  Maddox^ 
I'i  Q.  B.  D.  100,  where  the  point  was  discussed  but  the  decision 
went  on  other  grounds. 

With  regard  to  the  exception  saving  the  rights  of  trustees, 
&C.,  a  trustee  or  mortgagee  has  a  right  to  appeal  on  a  question 
of  costs  only,  where  he  is  entitled  to  them  ex  debito  juttUia,  As 
to  when  he  is  so  entitled,  see  JU  Botkina  TrtuU,  6  Ch.  D.  281. 
A  ;  CoUerdX  v.  Sti^aUon,  L.  R.  8  Ch.  296 ;  Twmer  v.  Hancock, 
20  Ch.  D.  808.  A ;  Cooper  v.  Fescy,  W.  N.  1882,  55.  A ;  i& 
WatU,  Smith  v.  Wattt,  22  Ch.  D.  6.  A). 

A  trustee  is  entitled  to  costs  unless  it  be  adjudicated  against 
him  that  he  has  been  guilty  of  misconduct,  and  until  that  is 
adjudicated  his  costs  are  not  within  the  discretion  of  the  Court. 
Whether  he  has  been  guilty  of  misconduct  is  a  matter  on  which 
an  appeal  must  lie  (per  Cotton,  L.J.,  in  Re  Sarah  Kmgkt'$ 
WiU,  26  Ch.  D.  90.  A  ;  Bolingbroke  v.  Hinde,  25  Ch.  D.  796. 

In  an  administration  action  against  trustees,  if  it  appear  that  the 
estate  cannot  pay  costs  in  full,  the  trustees  are  entitled  to  a  direc- 
tion that  their  costs,  &a,  be  paid  in  priority  to  all  other  parties 
{Dodd$  V.  Take,  26  Ch.  D.  617).  The  costs  of  trustees  properly 
incurred  in  the  administration  of  a  trust  are  a  first  charge  on 
both  the  capital  and  income  of  the  trust  estate,  and  they  are 
not  bound  to  part  with  the  income  until  their  costs  have  been 
otherwise  provided  for  {StoU  v.  Milne,  25  Ch.  D.  701.  A). 

Where  a  settlement  is  set  aside  the  trustees  have  no  daim  to 
their  costs  as  a  matter  of  right,  there  being  no  contract  in 
existence,  and  therefore  if  costs  are  given  against  them  they 
have  no  right  of  appeal  {DuUon  v.  Thompton,  28  Ch.  D.  278. 
A). 

An  official  liquidator,  though  in  some  sense  a  trustee,  is  a  paid 
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agent,  bound  to  diBcharge  his  duties  with  reasonable  care  and 
skill,  and  may  be  deprived  of  costs  for  a  mistake  which  would 
not  disentitle  an  ordinary  gratuitous  trustee  {Re  Silver  VaUev 
Mines,  21  Ch.  D.  881). 

There  is  a  conflict  of  opinion  as  to  whether  a  defaulting 
executor  or  trustee  can  get  any  of  his  costs  out  of  the  estate 
until  he  has  made  good  his  default  (Re  Batham,  28  Ch.  D.  208  ; 
Lewis  V.  Trask,  21  Ch.  D.  862 ;  dare  v.  dare,  21  Ch.  D.  865  ; 
MeSvan  v.  Orombie,  25  Ch.  D.  175.  And  see  Re  Qriffitks, 
Griffiths  V.  Lewis,  26  Ch.  D.  465.  A). 

Taxation  of  costs  as  between  solicitor  and  client  is  directed 
where  a  fiduciary  relation  exists  between  the  parties,  or  scanda- 
lous charges  are  made,  or  where  a  trustee  acts  in  the  proper 
discharge  of  his  duties  {Twmer  v.  Collins,  12 £q.  488  ;  Coekbum 
▼.  JBdwards,  18  Ch.  D.  449.  A). 

On  appeal  to  the  House  of  Lords,  if  the  solicitors  give  their  Hou^e  of 
personal  undertaking  to  refund,  an  order  for  the  recovery  of  Lords, 
costs  will  not  be  stayed  pending  the  appeal  {Orant  v.  Banqiie 
Franco- Effyptierme,  8  C.  P.  D.  202.  A). 

An  action  will  lie  on  an  order  of  the  House  of  Lords,  directing 
an  unsuccessful  appellant  to  pay  the  respondent's  costs  {MarbeUa 
Iron  Co.  v.  Allen,  88  L.  T.  815). 

Unless  a  respondent  have  made  a  previous  demand  for  the  Atmndon- 
payment  of  the  costs  of  an  abandoned  notice  of  appeal  he  will  nient. 
not  be  allowed  the  costs  of  an  application  to  obtain  them  {Griffin 
V.  AUen,  11  Ch.  D.  918.  A). 

Li  Wadddl  v.  Eloehey,  10  Ch.  D.  416.  A,  the  appellant  un- 
necessarily  gave  two  notices  of  appeal,  the  respondent  was  held 
entitled  to  the  costs  of  one  as  an  abandoned  motion. 

As  to  the  costs  up  to  the  discontinuance  of  an  action,  see 
Harrison  v.  Leutner,  Order  XXVI.  1,  note. 

As  to  the  coRts  of  an  abandoned  petition  for  winding-up  a 
company,  see  Re  Ang.  Virginian  Land  Co,,  W.  N.  1880,  155. 

Where  a  new  trial  has  been  granted,  the  successful  party  on  New  trial 
the  second  trial  is,  in  the  absence  of  any  order  to  the  contrary, 
entitled  to  the  costs  of  the  first  {Field  v.  G,  N,  R,  Co.,  8  £x.  D. 
261.  A ;  Creen  v.  WriyfU,  2  C.  P.  D.  854.  A).  The  costs  of 
the  first  trial  and  of  the  rule  for  a  new  trial  follow  the  event. 
When  the  Court  of  App^  grant  a  new  trial  they  will  give  a 
successful  appellant  the  costs  of  the  appeal  in  any  event  {A  nder- 
son  Y.  Pettier,  W.  N.  1878,  129). 

If  the  plaintiff  on  a  second  trial  recover  a  mere  nominal 
sum,  the  Judge  may  order  him  to  pay  the  costs  of  both  trials 
{Harris  V.  Petherick,  4  Q.  B.  D.  611.  A). 

As  to  payment  into  Court,  see  Order  XXII.  7,  note.     As  to  Payment 
what  amounts  to  confessing  a  defence  under  Order  XXIV.  8,  Into  Court 
see  CaUander  v.  Hawkins,  2  C.  P.  D.  592 ;  ChampUm  v.  Formhy, 
7  Ch.  D.  878.    Order  XXIV.  8,  note. 

Where  two  parties  unnecessarily  increased  the  cost  by  severing  Apportion- 
their  defences,  they  were  only  allowed  <me  set  of  costs  between  ^^^^  ^'• 
them  {Bull  v.  London  Sehool  Board,  84  L.  T.  674  ;  The  Long- 
ford, 50  L.  J.  P.  D.  80).  The  Court  has  full  power  to  make  a 
suitable  order  as  to  the  apportionment  of  costs  between  co-defen- 
dants {Bagot  V.  Easton,  11  Ch.  D.  896  ;  Wilson  v.  Thompson,  20 
Eq.  459 ;  Order  XVI.  54,  55 ;  see  also  some  observations  of 
Jessel,  M.R,  in  Rudow  v.  G.  Brit  Life  Assur.,  17  Ch.  D. 
607.  A). 

As  to  when  a  party  may  be  entitled  to  deduct  his  costs  out  of 
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fundfl  in  bis  hands  belonging  to  bis  co-defendant^  see  Porter  ▼. 
West,  29  W.  R  286. 

Wbere  there  were  two  respondents  to  an  appeal,  one  of  whom 
gave  cross  notice  of  appeal  i^ecting  his  co-respondent,  the  Ck>art 
made  an  apportionment  of  the  costs  of  the  appeal  {Harriton  v. 
ComwaU  Ry,  Co,,  18  Ch.  D.  384.  A  ;  see  also  i2o6tfisof^  v.  Droket, 
23  Oh.  D.  98.  A). 

In  actions  of  ejectment  it  was  decided,  in  JohMon  v.  MHU, 
L.  R  8  G.  P.  22,  that  each  defendant  is  Uable  for  the  whole 
costs  of  the  action,  and  if  there  be  cases  in  which  this  rule 
would  operate  with  hardship,  it  is  compettmt  to  the  Court  to 
deal  with  such  case  and  to  apportion  the  costs  in  any  manner 
which  may  seem  just.  This  deoinon  was  relied  on  in  Real  and 
Pere.  Adv,  Co.  v.  MeCarihy,  14  Ch.  D.  191,  18  Ch.  D.  362.  A; 
and  in  an  action  of  a  somewhat  similar  nature  {Deardy  v. 
Middleweek,  18  Ch.  D.  236),  Fry,  J.,  refused  to  allow  one  co- 
defendant  to  proceed  against  another  for  contribution  in  respect 
of  the  costs  of  such  an  action. 

As  to  salvage,  see  City  of  Berlin,  25  W.  R  793.  A. 

As  to  the  costs  of  a  representative  case  on  a  contributory 

summons  in  a  winding-up,  see  Re  Mutual  Soc,  18  Ch.  D.  530. 

Third  The  powers  of  the  Court  have  been  so  much  extended  in 

pATties.         regard  to  third  parties  by  Order  XVI.    64,   that  the  ratio 

decidendi  of  most  of  the  previous  decisions  has  disappeared. 

The  following  oases  may  be  found  of  some  use  : 

When  a  third  party  is  brought,  or  comes  in  for  his  own  bene- 
fit, to  reduce  the  damages,  the  plaintiff  will  not  be  obliged  to 
pay  two  sets  of  costs  ( WiUiavu  v.  S.  E.  R.  Co.,  26  W.  R  362). 
In  Witkam  v.  Vane,  44  L.  T.  718.  A,  the  Court  of  Appeal  held 
that  under  the  ciroumstanoes  of  that  case  neither  the  third  nor 
fourth  parties  were  entitled  to  their  costs,  as  their  interests 
would  have  been  adequately  represented  by  defendant's  counsel 
(affirmed  on  this  point  in  H.  L.  32  W.  R  617).  The  defendant 
is  entitled  to  the  costs  of  the  issues  upon  which  the  plaintiff  has 
been  non-suit.  If  the  judgment  as  drawn  up  be  erroneous  in 
this  respect,  he  should  apply  to  the  Judge  who  tried  the  action 
to  direct  an  alteration  in  the  form  of  the  judgment  {Abbott  v. 
Andrem,  8  Q.  B.  D.  648). 
Administra-  In  an  administration  action  by  next  of  kin  or  legatee^  where 
tion,  die  ,the  estate  is  insufficient  for  payment  of  debts,  the  plaintiff  is 
not  entitled  to  solicitor  and  client  costs,  but  when  the  {daintiff 
does  not  go  on  with  the  action,  and  a  creditor  then  tfUces  the 
conduct  of  it  for  the  benefit  of  all  the  creditors  and  succeeds  in 
recovering  the  fund,  he  is  entitled  to  his  costs  as  between  solicitor 
and  client  (per  Jesael,  M.R.,  in  Richardeon  v.  Richardion,  14 
Ch.  D.  613  ;  Re  harvey,  26  Ch.  D.  179). 
.  The  plaintiff  in  a  legatee's  administration  action  where  the 
estate  is  insufficient  to  pay  the  legacies  in  full,  is  entitled  to 
receive  his  costs  as  between  solicitor  and  client  {Re  WiUUnM,  27 
Ch.  D.  703  ;  Re  Jfarvey,  26  Oh.  D.  179). 

As  a  general  rule  in  partition  actions  the  costs  should  be 
borne  by  the  parties  in  proportion  to  their  interests,  as  declared 
by  the  judgment ;  they  can  be  taxed  as  between  solicitor  and 
cUent  only  by  consent  of  the  parties  (BaU  v.  Kemp-Wdoh^  14 
Ch.  D.  612). 

The  duties  of  an  administrator  and  reoeiver,  pending  a  probate 
action,  commence  from  the  date  of  the  order  of  appointment, 
and  if  the  decree  in  the  action  be  appealed  from,  do  not  cease 


Order  LXV.  Costs.  477 

imta  the  appeal  has  been  disposed  of  (Taylor  v.  Taplor,  6  P.  D. 
29). 

Where  testamentary  expenses  were  to  be  paid  out  of  a  par- 
ticvQar  fund,  the  costs  of  an  administration  action  were  held  in- 
dnded  {Penny  v.  Penny,  11  Oh.  D.  440). 

A  trustee  in  bankruptcy  may  be  made  personally  liable  for  Tnittee  and 
costs  of  an  action  to  which  he  is  a  party  ;  he  may,  however,  be  5®^^*^. 
recouped  out  of  the  bankrupt's  estate  if  he  hare  acted  Ixmd  fdt    ^  ' 

Bttd  there  are  funds  {PiiU  v.  La  Fontaine,  6  App.  Oas.  486). 

Where  an  official  liquidator  has  failed  on  a  summons  to  recover 
money  for  the  company,  and  has  been  ordered  to  pay  the  costs 
of  the  summcms  out  of  the  assets  of  the  company,  these  costs 
will  be  paid  out  of  the  assets,  in  priority  to  the  costs  in  the 
windn^-up  (Jie  Home  Invett.  Soe,,  14  Oh.  D.  167  ;  Be  Canadian 
Plwa^Htgo  Co.,  58  L.  J.  Oh.  894). 

As  to  the  costs  of  a  partnership  action,  see  Potter  v.  /adbon,  Pftrtnenhip 
18  Oh.  D.  846.  •<^«°- 

As  to  costs  of  a  reference  as  to  damage  in  the  Admiralty  Reference. 
Dixision,  see  The  Oontett,  5  P.  D.  77  ;  TheSavemake,  Ibid.,  166 ; 
The  Mary,  81  W.  R  248). 

An  order  against  a  next  friend  for  payment  of  costs  is  final,  Next  friend, 
unless  there  be  some  reservation  in  the  order  [Caley  v.  Oodey, 
25  W.  R.  528). 

The  costs  of  a  petition  by  an  infant  mtrried  woman  for  pay-  Infant 
ment  of  a  fund  in  Oourt  to  her  husband,  which  was  refused,  ™»«Tled 
wore  directed  to  be  paid  out  of  the  income  of  the  fund  {Skipway  ^^°^^* 
V.  Ball,  44  L.  T.  49). 

On  further  consideration  an  affidavit  on  the  question  of  costs  Miacelln- 
was  held  admissible  (Palmer  v.  Perry,  W.  N.  1870,  58).  »«°"* 

Where  a  plaintiff  got  the  general  costs  of  the  action,  but 
accidentally  omitted  to  ask  for  the  costs  of  an  adjourned  motion. 
Fry,  J.,  on  a  subsequent  motion,  oorreoted  the  judgment  under 
Order  XXVIII.  11,  and  directed  the  costs  of  the  adjourned 
motion  to  be  taxed  and  paid  by  the  defendant  {Fritz  v.  Hdbmm, 
14  Oh.  D.  562). 

Where  at  the  trial  it  was  agreed  that  judgment  should  be 
entered  for  the  plaintiff  subject  to  a  reference  under  the  0.  L.  P. 
Act,  1854,  and  there  was  no  provision  that  judgment  might  be 
enterad  for  the  defendants  if  the  amount  paid  into  Oourt  were 
Bufficicoty  the  Oourt  refused  to  give  the  defendant  his  costs  unden 
these  oirenmstances  {Wimthwrtt  v.  Barrow  Ship,  Co.,  2  Q.  B.  D. 
885). 

It  is  hnpropei'  to  make  solicitors  or  others,  who  are  properly 
witnesses,  and  who  are  not  chargeable  with  any  part  of  the 
relief  claimed,  parties  to  an  action  for  the  purpose  of  making 
them  pay  costs  {Bur$taU  v  Beyfui,  26  Oh.  P.  41.  A). 

The  costs  of  proceedings  before  the  Registrar  of  Trademarks 
and  previous  to  the  case  coming  into  the  High  Oourt,  are  not 
within  this  Rule  {Bf  Btxmdreth*$  Trademari,  9  Oh.  D.  618). 

When  an  injunction  is  granted,  and  an  inquiry  as  to  damages 
directed  in  Obambers,  the  costs  of  the  inquiry  will  be  reserved 
(SUulc  V.  Midland  By.,  16  Oh.  D.  81). 

Oosts  of  proceedings  incurred  by  a  party  after  the  date  of  the 
order  taking  the  conduct  of  the  action  from  him,  although  it  has 
not  been  <&awn  up,  will  not  be  allowed  to  him  {Be  Minter, 
W.  N.  1881,  81). 

As  to  the  costs  of  proceedings  for  the  purpose  of  getting  the 
Attomey-Greneral's  fiat  for  the  filing  of  an  information,  BoeAU.- 
Oen,  V.  Corp,  of  Halifax,  12  £q.  262. 
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T.ixationof       2.  When  issues  in  fact  and  law  are  raised  upon 
i5Sf  tad  ftujt  *  claim  or  counter-claim,  the  cost  of  the  several  issues 
respectively,  both  in  law  and  fact,  shall,  unless  other- 
wise ordered,  follow  the  event. 

Sec.  5  of  the  County  Court  Act,  1875,  does  not  apply  to  a 
counter-clAim  {Blake  v.  Appleyardj  3  £x.  D.  195  ;  Davidson  v. 
Otry,  40  L.  T.  192).  When  the  claim  and  counter-claim  are 
both  dismissed  with  costs,  the  defendant  has  only  to  pay  the 
sum  by  which  the  costs  have  been  augmented  by  the  counter- 
claim (Saner  v.  BiUon,  11  Ch.  D.  416  ;  Mason  v.  Brentini,  15 
Ch.  D.  287.  A). 

The  event  ia  complex,  and  the  word  must  be  read  distributively, 
as  regards  distinct  causes  of  action.  The  general  costs  of  the 
cause  follow  the  judgment,  but  the  costs  of  the  particular  issues 
must  be  respectively  taxed,  in  favour  of  the  party  who  has  suc- 
ceeded on  them  {Myers  v.  Defries^  5  Ex.  D.  180.  A ;  quoted  and 
approved  in  Stooke  v.  Taylor,  5  Q.  R  D.  577  ;  EUis  v.  De  SUva, 
6  Q.  B.  D.  521.  A  ;  Hearing  v.  Pearman,  82  W.  R.  429  ;  and 
see  also  Cole  v.  Firth,  4  Ex.  I).  301  ;  Chaifield  v.  Sedgwick,  4 
C.  P.  D.  459.  A,  explained  in  the  judgment  of  Cockbum,  C.J., 
in  Stooke  v.  Taylor,  5  Q.  B.  D.  579  ;  and  the  judgment  of  Brett, 
L.J.,  in  Baines  v.  Bromley,  6  Q.  B.  D.  695.  A,  discussed  in  Be 
Brown,  Ward  v.  Morse,  23  Ch.  D.  88».  A ;  Sparrow  v.  Hill,  8 
Q.  B.  I).  479.  A).  In  applying  the  above  cases  to  the  principles 
of  taxation  of  claim  and  counter-claim,  it  must  be  borne  in 
mind  that  they  were  decided  anterior  to  the  coming  into  opera- 
tion of  this  Bule. 

nemovAi  3.  If  a  cause  be  removed  from  an  inferior  Courts 

from  Inferior  j^j^yj^g  jurisdiction  in  the  cause,  the  costs  in  the  CJourt 
below  shall  be  costs  in  the  cause. 

Actjonre-        4,  When  an  action  is  ordered   to  be   tried   in  a 

under  19  A   County  Court  under  the  provisions  of  19  &  20  Vict 

JJgVict^c.     c.  108,  s.  26,  the  costs  of  the  action  shall,  subject  to 

the  provisions  of  the  Principal  Act  and  these  Rules, 

•  follow  the  event,  unless  by  the  Registrar  s  certificate 

of  the  result  of  the  trial  it  shall  appear  that  the  Judge 

before  whom  the  action  was  tried  was  of  opinion  that 

the  question  of  costs  ought  to  be  referred  to  a  Judge 

of  the  High  Court,  in  which  case  no  costs  shall  be 

recovered  unless  ordered  by  the  Court  or  a  Judge. 

Where  the  cause  is  referred  with  a  provision  that  the  costs  of 
the  cause,  of  the  reference,  and  of  the  award,  are  to  abide  the 
event  of  the  arbitration,  the  event  is  in  favour  of  that  party  in 
whose  favour  judgment  would  be  entered,  if  the  same  judgment 
were  given  at  a  trial  at  law  as  is  given  in  the  arbitration.  For 
the  application  of  this  principle,  see  GoiUard  v.  Carr,  58  L.  J. 
67.  A  ;  Pearson  v.  Bipley,  82  W.  R.  468. 

It  should  appear  ia  some  way  that  the  Judge  of  the  County 
Court  has  had  an  opportunity  of  expressing  a  judicial  opinion  on 
the  question  of  costs,  if  he  had  chosen  to  give  it  {Emeny  v. 
SiMdes,  W.  N.  1884,  240.  A). 
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In  Knight  v.  Ahbott,  10  Q.  B.  D.  11,  it  was  held  that  there 
was  DO  power  to  order  an  action  for  unliquidated  damages  to  be 
tried  in  a  County  Court,  even  where  the  writ  is  indors^  with  a 
claim  for  a  specified  sum. 

6.  Where  upon  the  trial  of  any  cause  or  matter  it      c.  o. 
appears  that  the  same  cannot   conveniently  proceed  D^^by^ 
by  reason  of  the  solicitor  for  any  party  having  neg-  "^^tej  ^' 
lected  to  attend  personally,  or  by  some  proper  person 
on  his  behalf,  or  having  omitted  to  deliver  any  paper 
necessary  for  the  use  of  the  Court  or  Judge,  and  which 
according  to   the  practice  ought  to  have    been   de- 
livered, such  solicitor  shall  personally  pay  to  all  or 
any  of  the  parties  such  costs  as  the  Court ^  or  Judge 
shall  think  fit  to  award. 

6.  In  any  cause  or  matter  in  which  security  for     ^^-  2. 
costs  is  required,  the  security  shall  be  of  such  amount,  oosto.  ^  ^ 
and  be  given  at  such  times,  and  in  such  manner  and 
form,  as  the  Court  or  a  Judge  shall  direct. 

The  Court  may  0|xler  security  for  costs  to  be  given,  for  such 
an  amount,  and  at  such  time  or  times,  as  m&y  seem  best  (Jiep, 
of  Casta  Rica  v.  Erlanger,  3  Ch.  D.  69.  A  ;  Lydney  Iron  Co,  v. 
Bird,  23  Ch.  D.  368). 

The  Married  Women's  Property  Act,  1882,  enables  a  married 
woman  to  bring  an  action  in  her  own  name  without  giving 
security  for  costs,  and  although  the  cause  of  action  arose  before 
the  Act  came  into  operation  (Severance  v.  C.S.S.A,,  48  L.  T. 
485;  ThrelfaUv,  TTOww,  8P.  D.  18;  Jame9Y,Barraud,ZlW,lL 
786). 

A  plainti£f  who  had  gone  into  liquidation  was  ordered  to  give 
security  for  past  and  future  costs,  where  there  was  no  un- 
necessary delay  in  making  the  application  (Broeldehanh  v.  King's 
Lynn  Co.,  8  C.  P.  1>.  366.  A).  In  the  Carta  Para  Mining  Co., 
19  Ch.  D.  467,  an  insolvent  petitioner  in  a  winding-up  was 
ordered  to  give  security  for  costs.  As  to  the  circumstances 
under  which  the  Court  may  require  the  trustee  of  a  bankrupt 
to  give  security  for  costs,  see  Truttee  of  Pooley  v.  Wfidham, 
W.  N.  1884,  202.  A ;  Dentton  v.  Athton,  L.  R.  4  Q.  B.  690. 

When  a  company  in  liquidation  amended  their  statement  of 
claim  in  an  action,  by  which  they  raiBed  a  fresh  case,  involving 
much  additional  evidence,  they  were  directed  togive  security 
for  coets  {Northampton  Waggon  Co.  v.  Midland  Waggon  Co.,  7 
Ch.  D.  600.  A). 

A  plaintiff  who  goes  out  of  the  jurisdiction  may  be  required 
to  give  security  for  costs,  past  as  well  as  future  {Mastey  v.  Allen, 
12  Ch.  D.  807).  If  he  be  a  foreigner,  an  order  for  him  to  give 
security  for  costs  will  not  be  granted,  unless  it  be  shown  that  he 
is  actually  abroad  at  the  time  of  the  application  {Bedondo  v. 
ChayU>r,  4  Q.  B.  D.  463.  A).  If  he  faU  to  give  the  required 
security,  the  action  may  be  dismissed  for  want  of  prosecution, 
without  getting  the  order  for  giving  security  discharged  {La 
Orange  v.  Me  Andrew,  4  Q.  B.  D.  210).  An  allegation  by  foreign 
plaintiflEs  that  an  application  under  Order  XTV.  is  about  to  be 
made,  is  no  ground  for  refusing  an  application  by  defendant 
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requiring  plaintiffs  to  gfive  teoority  for  costs  {Banque  de  Travaux 
PtMiques  v.  WaUu,  W.  N.  1884,  64).  Seonritj  w«s  di^ensed 
vrith  where  defendants  had  admitted  the  amount  claimed,  but 
stated  that  they  were  unable  to  meet  their  liabilities  {l)e  St, 
Martin  v.  Davis,  W.  N.  1884,  86).  In  the  Probate  Division  the 
mate  of  a  foreign  vessel,  though  not  domiciled  in  England,  was 
allowed  to  proceed  with  an  action  for  wages  without  giving 
security  {Tke  Don  Rioardo,  5  P.  D.  121).  A  plaintiff  who  is 
out  of  the  jurisdiction  wiU  not  as  a  rule  be  obliged  to  give 
security  for  the  costs  of  a  counter-claim,  which  is  in  the  nature 
of  a  new  action  ( Winterfidd  v.  Bradmm,  3  Q.  B.  D.  824.  A). 

If  an  Englidiman  and.  a  foreigner  j<Nn  as  pLuntifb  in  an 
action  alleging  a  right  to  exist  in  N>th,  or,  in  the  alternative^  in 
either  of  them  severally,  the  foreigner  is  not  required  to  give 
security  for  costs.  If  he  have  been  improperly  joined^  his  co- 
plaintiff  is  liable  for  the  costs  thereby  incurred  {D'fformusffee  A 
Co,  V.  Orey,  10  Q.  B.  D.  18). 

In  an  action  for  the  dissolution  of  a  partnership,  carried  on  in 
England,  where  the  property  was  in  England,  Bacon,  V.C., 
thought  it  unnecessary  to  require  the  foreign  p^intiff  to  give 
security  for  costs  ( Hamburger  v.  Poeting,  47  L.  T.  249). 

Where  the  Judge  has  exercised  his  discretion  as  to  the  amount 
of  security,  the  Court  of  Appeal  will  not  interfere  (Stmia  v. 
Freocia,  W.  N.  1877,  188.  A). 

A  defendant  has  a  right  to  take  any  proceeding  to  defend 
himself,  without  being  called  upon  to  give  security  for  costs 
[Re  Percy  Iran  Co,,  2  Ch.  D.  581).  Thus  Malins,  V.C.,  in 
l^nOer  v.  Paris  Skating  Rink  Co.,  27  W.  R.  224,  refused  to 
order  the  defendant  company  to  give  security  for  the  costs  of 
a  commission  to  take  evidence  abroad.  In  this  case  there  was 
not  even  a  suggestion  that  defendants  were  in  insolvent  circum- 
stances. Even  where  he  is  nominally  plaintiff,  though  really 
defendant  {Bdmonte  v.  Aynard,  4  C.  P.  D.  852.  A).  He  may 
also  set  up  a  counter-claim  which  is  less  than  the  original  claim 
(Mapfeson  v.  Matini,  5  Q.  B.  D.  144).  The  contrary  has 
apparently  been  held  in  an  Admiralty  action  in  rem  {The  Julia 
Fisher,  2^.1).  115), 

As  to  security  by  the  owners  of  the  cargo  in  an.  action  in  the 
Admiralty  Division,  see  The  Carnarvon  ^CatUe,  26  W.  R.  876. 
A. 

When  a  County  Court  Judge  was  made  a  respondent,  the 
Court  thought  it  an  additional  reason  for  ordering  security  to 
be  civen  {CHarke  v.  Roche,  46  L.  J.  Ch.  872.  A). 

Tune  for  taking  steps  in  a  cause  ceases  to  run  till  the  order  is 
complied  with  (Order  LXIV.  6). 

^^•8.  7.  Where  a  bond  is  to  be  gi^en  as  secTirity  for  costs, 

coBbTwlen^  it  shall,  unless  the  Court  or  a  Judge  shall  otherwise 
given  by      direct,  be  given  to  the  party  or  person  requiring  the 
security,  ana  not  to  an  officer  of  tne  ComL- 

Lower  scale.  8.  In  cau8es  and  matters  commenced  after  these 
Rules  come  into  operation,  solicitors  shall  be  entitled 
to  charge  and  be  allowed  the  fees  set  forth  in  the 
column  headed  "  lower  scale "  in  Appendix  N,  in  all 
Cjiuses  and  matters,  and  no  higher  fees  shall  be 
allowed  in  any  case,  Bxcept  such  as  are  by  this  Order 
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otherwise  provided  for  ;  and  in  causes  and  matters 
pending  at  the  time  when  these  Rules  come  into 
operation,  to  which  the  higher  scale  of  costs  pre- 
viously in  force  was  applicable,  the  same  scale  shall 
continue  to  be  applied. 

9.  The  fees  set  forth  in  the  column  headed  "higher  Hiaher 
scale"    in    Appendix    N    may    be    allowed,    either"*^*** 
generally  in  any  cause  or  matter,  or  as  to  the  costs  of 

any  particular  application  made,  or  business  done,  in 
any  cause  or  matter,  if,  on  special  grounds  arising 
out  of  the  nature  and  importance,  or  the  difficulty  or 
urgency  of  the  case,  the  Court  or  a  Judge  shall,  at 
the  trial  or  hearing,  or  further  consideration  of  the 
cause  or  matter,  or  at  the  hearing  of  any  application 
therein,  whether  the  cause  or  matter  shall  or  shall 
not  be  brought  to  trial  or  hearing  or  to  further  con- 
sideration (as  the  case  may  be),  so  order;  or  if  the 
taxing  officer,  under  directions  given  to  him  for  that 
purpose  by  the  Court  or  a  Judge,  shall  think  that 
such  allowance  ought  to  be  so  made  upon  such  special 
grounds  as  aforesaid. 

The  fact  that  the  amount  of  an  award  in  a  salvage  action  was 
£2400  is  not  in  itself  a  sufficient  ground  to  induce  the  Court  to 
give  costs  on  the  higher  scale  {The  Horace,  9  P.  D.  86). 

A  submission  to  a  perpetual  injunction  with  costs  in  a  trade- 
mark action  is  not  a  special  ground  (HucUon  v.  Oigerhy^  50  L.  T. 
823,  and  see  the  remarks  of  the  L.  JJ.  in  Qrafton  v.  Watson,  51 
L.  T.  145.  A). 

10.  Upon  any  reference  to  a  taxing  officer  to  tax  a  Higher 
bill  of  costs  of  a  solicitor  for  the  purpose  of  ascer-  J^JJeen 
taining  the  amount-  due  to  such  solicitor  in  respect  solicitor  and 
thereof  from  the  person  to  be  charged  therewith,  if  °^*^^ 
such  bill  shall  include  charges  for  business  done  in 

any  cause  or  matter,  the  taxing  officer  may  allow  the 
fees  set  forth  in  the  column  headed  '* higher  scale" 
in  Appendix  N,  in  respect  of  such  cause  or  matter,  or 
in  respect  of  any  particular  application  made  or 
business  done  therein,  if  on  such  special  grounds,  as 
are  in  the  last  preceding  Rule  mentioned,  he  shall 
think  that  such  allowance  ought  to  be  so  made. 

11.  If  in  any  case  it  shall  appear  to  the  Court  or  a  Costs  occa- 
Judge  that  costs  have  been  improperly  or  without  any  fiiH^Jct 
reasonable  cause  incurred,  or  that  by  reason  of  any  of  soUcitor. 
undue  delay  in   proceeding  under  any  judgment  or 

order,  or  of  any  misconduct  or  default  of  the  solicitor, 
any  costs  properly  incurred  have  nevertheless  proved 

2h 
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fruitless  to  the  person  incurring  the  same,  the  Court 
or  Judge  may  call  on  the  solicitor  of  the  person  hy 
whom  such  costs  have  been  so  incurred  to  show 
cause  why  such  costs  should  not  be  disallowed  as 
between  the  solicitor  and  his  client,  and  also  (if  the 
circumstances  of  the  case  shall  require)  why  the 
solicitor  should  not  repay  to  his  client  any  costs 
which  the  client  may  have  been  ordered  to  pay  to 
any  other  person,  and  thereupon  may  make  such 
order  as  the  justice  of  the  case  npay  require.  The 
Court  or  Judge  may,  if  they  or  he  think  fit,  refer 
the  matter  to  a  taxing  officer  for  inquiry  and  report ; 
and  direct  the  solicitor  in  the  first  place  to  show 
cause  before  such  taxing  officer,  and  may  also,  if 
they  or  he  think  fit,  direct  or  authorise  the  Official 
Solicitor  of  the  Supreme  Court  to  attend  and  take 
part  in  such  inquiry.  Such  notice  (if  any)  of  the 
proceedings  or  order  shall  be  given  to  the  client  in 
such  manner  as  the  Court  or  Judge  may  direct  Any 
costs  of  the  Official  Solicitor  shall  be  paid  by  such 
parties,  or  out  of  such  funds  as  the  Court  or  a  Judge 
may  direct;  or,  if  not  otherwise  paid,  may  be  paid 
out  of  such  moneys  (if  any)  as  may  be  provided  by 
Parliament. 

A  retainer  to  a  country  solicitor  does  not  justify  an  action  in 
which  his  London  agents  are  the  solicitors  on  the  record  ( Wray 
y.  Kempf  26  Ch.  D.  169).  .  It  should  be  sufficient  and  explicit 
{Ibid,). 

Where  a  solicitor  has  commenced  an  action  in  the  name  of  a 
plaintiff  without  authority,  the  proper  course  is  for  the  plaintiff 
to  serve  notice  of  motion  on  the  defendant  as  well  as  on  the 
solicitor  that  the  action  may  be  dismissed  and  that  the  solicitor 
may  pay  the  costs  of  the  plaintiff  as  between  solicitor  and  client 
and  the  costs  of  the  defendant  as  between  party  and  party 
{NewbigginhyiKe-Sea  Oas  Co,  v.  Amisbrong,  13  Gh.  D.  SIO'; 
Nwrae  ?.  Durnford,  18  Ch.  D.  764). 

An  order  upon  a  solicitor  personally  to  pay  the  costs  of  an 
application  is  the  subject  of  appeal  (Be  Bradford^  53  L.  J.  65. 
A). 

In  Clark  v.  GirUwood,  7  Ch.  D.  9  (a  case  decided  prior  to  the 
above  Rule),  it  was  held  that  in  the  absence  of  fraud  the  Court 
had  no  jurisdiction  to  order  a  solicitor  who  had  made  a  mistake 
in  the  preparation  of  a  document,  to  pay  the  costs  of  an  action 
for  its  rectification. 

Aottonsof  12.  In  actions  founded  on  contract,  in  which  the 
undor^  plaintiff  recovers,  by  judgment  or  otherwise,  a  sum 
(exclusive  of  costs)  not  exceeding  £50,  he  shall  be 
entitled  to  no  more  costs  than  he  would  have  been 
entitled  to,  had  he  brought  his  action  in  a  County 
Court,  unless  the  Court  or  a  Judge  otherwise  orders. 
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This  Rale  must  be  considered  in  oonjunotion  with  sea  5  of  the 
County  Court  Act,  1867,  extended  to  actions  in  the  High  Court 
by  sec.  67  of  the  Judicature  Act,  1873,  which  says :  "In  any 
action  in  the  Superior  Court,  if  the  plaintiff  recover  a  sum,  not 
exceeding  £20  (now,  'less  than/  by  45  &  46  Vict,  a  57,  a  4) 
if  the  action  is  founded  on  contract,  or  £10  if  founded  on  tort, 
he  shall  not  be  entitled  to  any  costs  of  suit,  unless  the  Judge 
certify  on  the  record  that  there  was  sufficient  reason  for  bringing 
such  action  in  such  Superior  Court,  or  unless  the  Court  or  a 
Judge  at  Chambers  shall  by  rule  or  order  allow  such  costs." 
Under  this  section  it  was  held  that  if  the  plaintiff  succeed  in 
proving  a  claim  of  over  £50,  though  the  ultimate  sum  he  recover 
is  under  £20  owing  to  a  counter-daim,  he  is  entitled  to  his  costs 
of  proving  it,  and  the  general  costs  of  the  action  {Patter  v. 
Clumbert,  4  C.  P.  D.  457  ;  NeaU  v.  Clairlce,  4  Ex.  D.  286).  In 
Lowe  V.  Holme,  10  Q-  B.  1).  286,  the  claim  being  for  price  of 
work  done,  the  Court  held  that  the  inferiority  of  the  workman- 
ship, though  in  form  pleaded  as  a  counter-claim,  really  amounted 
to  a  defence  to  the  action. 

If  the  plaintiff  have  done  nothing  oppressive  in  suing  in  the 
Superior  Court,  he  ought  to  have  his  costs  (Ojppenkeimer  v. 
Davenport  ds  Co,,  W.  N.  1884,  57). 

In  MendeU9ohn  v.  ffoppe,  W.  N.  1884,  81,  plaintiff  was  held 
entitled  to  his  costs  since  he  could  not  have  brought  his  action 
in  the  County  Court  effectively,  as  he  could  not  ^ve  got  leave 
to  serve  the  writ  out  of  the  jurisdiction. 

Where  the  plaintiff  had  reasonable  ground  for  thinking  that 
Order  XIV.  would  apply  to  his  case,  and  did  in  fact  get  the 
benefit  of  payment  into  Court  under  that  Order,  he  was  ^owed 
his  costs  according  to  the  scale  in  the  High  Court  (CopUjf  v. 
Jaekton,  W.  N.  1884,  94). 

The  issues  would  be  taxed  under  Rule  2,  ante.  See  also  the 
observations  of  Brett,  L.  J.,  in  Bainet  v.  Bromley,  Order  XXI. 
17,  note  ;  SU)okt  v.  Taylor,  5  Q.  B.  D.  569  ;  Bowker  v.  Ketteven, 
47  L.  T.  546). 

In  detinue  a  fancy  price  placed  on  an  article  to  insure  its 
return,  is  not  a  criterion  on  the  question  of  costs  {HaUiman  v. 
Price,  27  W.  R.  490).  Detinue  is  an  action  founded  on  tort 
{Bryant  v.  Herbert,  8  C.  P.  D.  889). 

An  action  for  compensation  for  damage  to  goods,  through  the 
negligence  of  common  carriers,  is  an  action  founded  on  contract, 
within  the  meaning  of  the  County  Court  Act,  1867  ;  and  if  the 
plaintiff  recover  less  than  £20  he  is  not  entitled  to  his  costs 
{Fleming  v.  Manchester  By,  Co.,  4  Q.  B.  I).  81) ;  where,  however, 
the  plaintiff  as  unpaid  vendor  had  exercised  his  right  of  stoppage 
in  transitti,  and  gave  the  railway  compan v  notice,  they  were  held 
properly  liable  in  tort  for  the  neglect  of  it  {PotUifex  v.  Midland 
By.  Co.,  8  Q.  B.  D.  23). 

Where  matters  in  difference  are  referred  by  consent,  the  costs 
of  the  action,  reference,  and  award  to  abide  the  event,  and  the 
arbitrator  finds  for  the  plaintiff  for  less  thfui  ^20,  he  is  deprived 
of  his  costs  by  the  operation  of  the  5th  sec.  of  the  County  Court 
Act,  1867  {Pergutton  v.  Davison,  8  Q.  B.  D.  470.  A). 

Where  a  cause  has  been  referred  to  a  Master  with  all  the 
powers  of  certifying  and  amending  of  a  Judge  at  Nisi  Prius,  a 
certificate  that  the  a<^on  was  suitable  to  be  brought  in  the 
Superior  Court,  must  be  given  in  the  award  itself  {Bedwell  v. 
Wood,  2  Q.  B.  D.  626 ;  OOatti  v.  WakeJUld,  4  Ex.  D.  249). 
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As  to  briefing  more  than  one  coanjiel  where  this  Rule  applies, 
see  Rule  27  (46),  po§t, 

8  u'ito^  f'       ^^*  Where  the  Court  or  a  Judge  appoints  one  of 
Court  ap-      the  solicitors  of  the  Court  to  be  guardian  ad  litem  of 
guAi^iin      *^  infant  or  person  of  unsound  mind,  the  Court  or 
ad  littm.      Judge  may  direct  that  the  costs  to  be  incurred  in  tbe 
performance  of  the  duties  of  such  office  shall  be  borne 
and  paid  either  by  the  parties  or  some  one  or  more  of 
the  parties  to  the  cause  or  matter  in  which  such  ap- 
pointment is  made,  or  out  of  any  fund  in  Court  in 
which  such  infant  or  person  of  unsound  mind  may  be 
interested,  and  may  give  directions  for  the  repayment 
or  allowance  of  such  costs  as  the  justice  and  circum- 
stances of  tlie  case  may  require. 

In  Prater  v.  Thompson,  4  De  G.  &  J.  659,  it  was  held  that  the 
Gonrt  had  no  jurisdiction  to  order  peyment  out  of  the  Suitors* 
Fund  of  the  costs  incurred  by  the  solicitor  of  the  Suitors'  Fund 
as  guardian  «m2  litem  of  an  infant  defendant.  These  costs  were 
directed  to  be  paid  by  the  plainti£fs  in  tbe  first  instance,  with 
liberty  to  add  what  was  so  paid  to  their  own  costs.  Tlie  solicit 
tor  to  the  Suitors*  Fund,  says  tbe  Vice- Chancellor  in  Harrit  v. 
I/amlyn,  3  De  G.  &;  S.  470,  an  officer  of  tiiis  Court,  ought  not  to 
lose  his  costs,  he  having  been  appointed  for  the  oonyenience 
and  at  the  request  of  the  plaintiff.  A  plaintiff  may  acoordingly 
be  directed  to  pay  an  infant's  costs  to  such  solicitor,  and  to 
charge  them  on  the  Infant's  share  (Robinson  v.  Atton,  9  Jur., 
Part  I.,  224) ;  if  there  be  nothing  upon  which  to  charge  them,  he 
muRt  pay  the  costs  himself  (NetoburyY.  MaHtn^  15  Jur.,  Part.  L, 
166). 

A  defendant  having  become  of  unsound  mind  after  bill  filed, 
plaintiff  obtained  an  order  appointing  the  solicitor  to  tiie  Suitors' 
Fund  guardian  oci  litem;  defendant  recovered,  but  having 
taken'  no  steps  immediately  on  recovery  to  get  his  own  solicitor 
placed  on  the  record,  held  that  he  must  pay  the  costs  of  the 
solicitor  so  appointed,  and  add  them  to  his  own  [FrampUm  v. 
Wtbh,  11  W.  R.  1018).  This  decision  seems  to  go  further  than 
necessary  ;  it  is  hard  to  see  why  a  person,  who  adopts  and  ratifies 
the  proceedings  by  defending  the  action,  should  not  pay  the 
costs  properly  inciuTed  on  his  behalf  previom  to  his  recovery. 

Solicitor's         14.  A  set-off  for  damages  or  costs  between  parties 
ueu-setoflf.  ^^^  ^  allowed  notwithstanding  the  solicitor's  lien  for 

costs  in  the  particular  cause  ot  matter  in  which  the 

set-off  is  sought 

A  set-off  for  costs  is  allowed  under  Rule  27  (21  \  potL  The 
provision  with  regard  to  the  solicitor's  lien  only  applies  in  the 
particular  cause  or  matter,  see  WUde  v.  Walfordf  81  W.  R.  618. 
As  between  the  town  agent  and  the  client  the  lien  extends  only 
to  the  costs  of  the  particular  action  in  which  he  is  engaged 
{Lawr^ee  v.  Pleteher,  12  Ch.  D.  868). 

An  application  in  a  summary  manner  ior  a  solicitor  to  delfver 
up  a  deed,  can  only  be  justified  on  the  ground  that  the  solicitor 
is  holding  a  deed  which  belongs  to  the  applicant,  and  which  he 
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k  holding  for  the  applioant  withoat  having  any  lien  or  claim  on 
it  of  his  own  {Ex  parU  Cobeldick,  12  Q.  B.  D.  149.  A). 

A  solicitor  cannot  assert  a  lien  upon  any  documents  which 
come  to  him  pending  the  winding-up  of  a  company  such  as 
would  interfere  with  the  prosecution  of  the  winding-up  ;  but  a 
winding-up  order  cannot  defeat  a  valid  lien  existing  at  the 
time  when  the  winding-up  petition  was  presented  (Re  Capital 
Fire  Inwr.  Co.,  24  Ch.  D.  408.  A). 

16.  Costs  may  be  taxed  on  an  award,  notwithstand-  costs  of 
ing  the  time  for  setting  aside   the   award   has   not*^^^ 
elapsed. 

16.  One^  day's  notice  of  taxing  costs,  together  with  Notice  to 
a  copy  of  the  bill  of  costs  and  affidavit  of  increase  ***• 

(if  any),  shall  be  given  by  the  solicitor  of  the  party 
whose  costs  are  to  be  taxed  to  the  other  party  or  his 
solicitor,  in  all  cases  where  a  notice  to  tax  is  necessary. 

17.  Notice  of  taxing  costs  shall  not  be  necessary  Notice  not 
in  any  case  where  the  defendant  has  not  appeared  in  "*<i»>'»*<i- 
person,  or  by  his  solicitor  or  guardian. 

18.  Every  reference  for  the  taxation  of  costs  in  the  Cbanoery 
Chancery  Division  shall  be  made  to  the  taxing  master  2i«renoJ  by 
in  rotation ;   provided  that  in  any  case  where  there  routiou. 
shall  have  been  any  former  taxation  in  the  same  cause 

or  matter,  or  in  any  summons  under  Order  LV.,  Rules 
3  or  A,  relating  to  the  same  estate  or  trust,  the  reference 
shall  be  to  the  taxing  master  before  whom  such  former 
taxation  took  place. 

19.  The     taxing    masters    shall    be    respectively  Taxing 
assistant  to  each  other,  and  in  the  discharge  of  their  ^^^i"^ 
duties ;  and,  for  the  better  despatch  of  the  business  ^^"'^'** 
of  their   respective   offices,   any   taxing  master  may     '^ 
tax  or  assist  in  the  taxation  of  a  bill  of  costs  which 

has  been   referred   to   any  other   taxing   master  for. 
taxation,  and  for  ascertaiTiing  what  is  due  in  respect 
of  such  costs,  and  in  such  case  shall  certify  accord- 
ingly. 

As  to  taxation  of  costs  where  an  action  has  been  transferred 
from  one  Division  to  another,  see  Bo8»  v.  Ashwin,  W.  N.  1884, 
86. 

20.  Where,  upon  the  taxation  of  any  bill  of  costs      a  o. 
in  the  Chancery  Division,  it  appears  to  the  taxing  ^^  ^-^ 
master  that  for  the  purpose  of  duly  taxing  the  same  documents 
it  is  neoeasary  to  inspect  any  books,  papers,  or  docu-  SLter!"* 
ments,  relating  to  the  cause  or  matter  in  the  Chambers 

of  any  Judge,  the  taxing  master  shall  be  at  liberty 
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to  request  the  Chief  Clerk  of  such  Judge  to  cause  the 
same  to  be  transmitted  to  the  oflfice  of  the  taxing 
master,  and  also  to  request  such  Chief  Clerk  to  certify 
any  proceedings  in  the  said  Chambers  which  may  be 
comprised  in  the  biU  of  costs  under  taxation,  and  in 
such  cases  the  Chief  Clerk,  when  and  so  soon,  and 
at  and  for  such  times,  as  the  due  transaction  of  the 
business  at  the  said  Chambers  will  permit,  shall  direct 
such  books,  papers,  and  documents  to  be  transmitted 
to  the  office  of  the  taxing  master  for  his  use  during 
the  taxation,  and  shall  certify  the  proceedings  which 
have  taken  place  in  the  said  Chambers  according  to  the 
request  of  the  taxing  master ;  and  after  the  costs  in 
respect  of  which  such  request  of  the  taxing  master  was 
made  shall  have  been  certified,  the  taxing  master  shall 
cause  the  same  books,  papers,  and  documents,  which 
have  been  so  transmitted  to  his  office,  if  then  re- 
maining there,  to  be  returned  to  the  Chambers  of  the 
Judge. 

c.  0.  XL  27.      21.  When  a  book,  paper,  or   document,  shall   be 
TtanBmi»-     transmitted  from  the  Chambers  of  a  Judge  to   the 
mento,  ^"  office  of  a  taxing  master,  a  memorandum  of  such  trans- 
dum°7^     mission  shall  be    made   and  signed   by   the   taxing 
master,  or  the  clerk  of  the  taxing  master,  at  whose 
request  such  book,  paper,  or  document,  may  be  trans- 
mitted, and  shall  be  delivered  to  the  Chief  Clerk  of 
such  Judge;   and   when   any  such   book,   paper,   or 
document,  shall  be    returned   from   the  office  of  the 
taxing  master  to  the  Judge's  Chambers,  a  memoran- 
dum of  such  return  shall  be  made  and  signed  by  such 
Chief  Clerk,  or  by  one  of  his  clerks,  and  shall  be 
delivered  to  the  taxing  master. 

c.  0.  XL  80.      22.  Where  in  pursuance  of  any  direction  by  the 

Bxpense  of  Court  or  a  Judge  in  Chambers  drafts  are  settled  by 

■ettiedby     any  of  the  Conveyancing  Counsel  of  the  Court,  the 

coun*^       expense  of  procuring  such  drafts  to  be  previously  or 

subsequently  settled  by  other  counsel,  on  behalf  of  the 

same  parties  on  whose  behalf  such  drafts  are  settled  by 

the  Conveyancing  Counsel  of  the  Court,  shall  not  be 

allowed  on  taxation  as  between  party  and  party,  or 

as  between  solicitor  and  client,  imless  the  Court  or  a 

Judge  shall  otherwise  direct. 

c.  0.  XL  87.  23.  Upon  interlocutory  applications  where  the  Court 
iMutor*'*'^'  or  a  Judge  shall  think  fit  to  award  costs  to  any  party, 
appUca-       the  Court  or  Judge  may  by  the  order  direct  payment 

tions. 
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of  a  sum  in  gross  in  lien  of  taxed  costs,  and  direct  by 
and  to  whom  such  snm  in  gross  shall  be  paid. 

24.  The  fees  payable  on  proceedings  before  a  Judge      c.  o. » 
in  Chambers  under  the  Charitable  Trusts  Act,  1853,  s.  cimritabii 
28,  shall  be  the  same  as  the  fees  |)ayable  according  to  ttusu  Act. 
the  Rules  relating  to  costs  in  respect  of  other  proceed- 
ings commencing  by  summons,  and  shall  also  in  all 
other  respects  be  regulated  by  these  Rules. 

26.  Where  the  Judge  directs  that  any  matter  com-      c.  o. 
menced  by  summons  under  the  Act  in  the  last  pre-  A^oined 
ceding  Rule  mentioned  shall  be  heard  in  open  Court,  Bummons 
the  same  fees  shall  be  payable  and  the  same  costs  J^to. 
shall  be  allowed  as  would  have  been  payable  in  respect 
of  any  other  matter  so  heard. 

26.  The  fees  and  allowances  to  solicitors  on  pro-  Lord  st, 
ceedings  under  the  Act  22  &  23  Yict  c.  35,  s.  30,  shall  IST^'" 
be  the  same  as  are  payable  under  these  Rules,  and  by 

the  practice  of  the  Court  for  business  of  a  similar 
uature. 

The  question  whether  the  ooBts  should  be  paid  out  of  the 
corpus  of  the  estate  or  out  of  income  will  depend  on  whether 
the  application  is  for  the  general  benefit  of  the  estate  or  only 
for  the  benefit  of  the  tenant  for  life  (Seton,  4th  ed.  527;  Re 
T ,  ISChD.  78). 

Spbcial  Allowancbs  and  General  Regulations.  . 

27.  The  following  special  allowances  and  general  Extent  of 
regulations  shall  apply  to  all  proceedings  and  aU  taxa-  *pp^*<»**®"- 
tions  in  the  Supreme  Court  of  Judicature. 

(1.)  As  to  writs  of  summons  requiring  special  in-  sp.  au.  i. 
dorsement,   and  as  to   special  cases,   pleadings,  and  ^Suer,  pr©- 
affidavits  in  answer  to  interrogatories,  and  other  special  paration  of. 
affidavits,  and  admissions  under  Order  XXXII.  Rule 
4,  the  taxing  officer  may,  in  lieu  of  the  allowances  for 
instructions  and  preparing  or  drawing,  and  attendances, 
make  such  allowance  for  work,  labour,  and  expenses 
in  or  about  the  preparation  of  such  documents  as  in 
his  discretion  he  may  think  proper. 

The  words  '*  when  the  higher  scale  is  applicable  "  are  omitted 
from  this  Rule. 

(2.)  As  to  drawing  any  pleading  or  other  document,  Sp.  au.  a. 
the  fees  allowed  shall  include  any  copy  made  for  the  {ilSJded. 
use  of  the  solicitor,  agent,  or  client,  or  for  counsel  to 
settle. 
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initru  .'*         (3.)  As  to  instructions  to  sue  or  defend,  or  the  pre- 

UouB.  paration  of  briefs,  if  the  taxing  officer  shall  on  special 

grounds   consider  the   fee   in   either   scale    provided 

inadequate,  he  may  make  such  further  allowance  as  he 

shall  in  his  discretion  consider  reasonable. 

This  Rule  has  been  made  much  more  general. 

^'L^'^.*-         (4.)  As   to  affidavits,  when  there  are  several  de- 

prei)anition  poncuts  to  be  swom,  or  it  IS  necessary  for  the  purpose 

^'-  of  an  affidavit  being  swom  to  go  to  a  distance,  or  to 

employ  an  agent,  such  reasonable  allowance  may  be 

made  as  the  taxing  officer  in  his  discretion  may  think 

fit. 

8p.  AU.  5.         (5.)  The  allowances  for  instructions  and  drawing  an 

Uj'sectie"*'*  affidavit  in  answer  to  interrogatories  and  other  special 

affidavits,  and  attending  the  deponent  to  be  sworn, 

include  all  attendances  on  the  deponent  to  settle  and 

read  over. 

8p.AU. «.         (6.)  As    to    delivery    of    pleadings,   services,   and 

torforbo*^h  ^^^^^^®^>  ^^  ^^^  *^®  ^^^  ^^  ^  allowed  when  the  same 

parUes.        Solicitor  is  for  both  parties,  unless  it  be  necessary  for 

the  purpose  of  making  an  affidavit  of  service. 

(7.)  As  to  perusals  the  fees  are  not  to  apply  where 
the  same  solicitor  is  for  both  parties. 

(8.)  Where  the  same  solicitor  is  employed  for  two 
or  more  defendants,  and  separate  pleadings  are  delivered 
or  other  proceedings  had  by  or  for  two  or  more  such 
defendants  separately,  the  taxing  officer  shall  consider 
in  the  taxation  of  such  solicitor's  bill  of  costs,  either 
between  party  and  party  or  between  solicitor  and 
client,  whether  such  separate  pleadings  or  other  pro- 
ceedings were  necessary  or  proper,  and  if  he  is  of 
opinion  that  any  part  of  the  costs  occasioned  thereby 
has  been  unnecessarily  or  improperly  incurred,  the 
same  shall  be  disallowed. 

8p.  All.  8.         (9.)  As  to  evidence,  such  just  and  reasonable  charges 
Tv^denw.*    and  expenses  as  appear  to  have  been  properly  incurred 

in  procuring  evidence,  and  the  attendance  of  witnesses^ 

are  to  be  allowed. 

The  fees  of  surveyors  for  making  sorreys  necesuuy  for  the 
proper  conduct  of  the  case  are  proper  to  be  allowed  on  taxation 
{.Macldey  v.  Chiliingworth,  2  C.  P.  D.  278). 

The  successful  party  should  not  be  deprived  of  what  it  is 
intended  that  he  should  have :  an  indemnity  against  costs 
reasonably  incurred  in  prosecuting  or  defending  the  action 
(Picauo  V.  MartfjHirt  JJarb,  TrtuUes,  W.  N.  1884,  86). 


8p.  AU.  7. 
Penusals, 
same  •olid* 
tor. 

C.  0.  XL  12. 
8«Ter»l 
defendants 
separate 

pleadings. 


Order  LXV.  Special  Allaioances,  <kc.  489 

(10.)  As    to    agency    correspondence,   in    country  Sp.  ah  9. 
agency   causes  and  matteis,  if  it  be  shoim  to   the  r^^.  ^^^ 
satisfaction  of  the  taxing  officer  that  such  correspond-  d«"ce. 
ence  has  been  special  and  extensive,  he  is  to  be  at 
liberty   to  make   such   special  allowance  in   respect 
thereof  as  in  his  discretion  he  may  think  proper. 

(11.)  As  to  the  attendance  of  solicitors  upon  the  Settling  and 
Registrars  in  the  Chancery  Division  for  the  purpose  J^SSS? 
of  settling  the  terms  of  and  passing  judgments  or 
orders,  the  taxing  officer  may,  in  such  cases  as  are 
provided  for  by  Order  LXII.  Rule  15,  make  such 
special  allowances  in  respect  thereof  as  he  shall  con- 
sider reasonable. 

(12.)  As  to  attendances  at  the  Judges'  Chambers,  Sp.  AU.io. 
where,  from  the  length  of  the  attendance,  or  from  the  tt^^d^^ 
difficulty  of  the  case,  the  Judge  or  Master  shall  think  chambera. 
the  highest  of  the  fees  an  insufficient  remuneration 
for  the  services  performed,  or  where  the  preparation 
of  the  case  or  matter  to  lay  it  before  the  Judge  or 
Master  in  Chambers,  or  on  a  summons,  shall  have 
required  skill  and  labour  for  which  no  fee  has  been 
allowed,  the  Judge  or  Master  may  allow  such  fee,  in 
lieu  of  the  fee  of  £1,  Is.  provided,  not  exceeding 
£2,  28.,  or  where  the  higher  scale  is  applicable  £3,  3s., 
or  in  proceedings  to  wind  up  a  company  £5,  53.,  as  in 
his  discretion  he  may  think  fit ;  and  where  the  pre- 
paration of  the  case  or  matter  to  lay  it  before  a  Judge 
at  Chambers  on  a  summons  shall  have  required  and 
received  from  the  solicitor  such  extraordinary  skill 
and  labour  as  materially  to  conduce  to  the  satisfactory 
and  speedy  disposal  of  the  business,  and  therefore 
shall  appear  to  the  Judge  to  deserve  higher  remunera- 
tion than  the  ordinary  fees,  the  Judge  may  allow  to 
the  solicitor,  by  a  memorandum  in  writing  expressly 
made  for  that  purpose  and  signed  by  the  Judge, 
specifying  distinctly  the  grounds  of  such  allowance, 
such  fee,  not  exceeding  ten  guineas,  as  in  his  discre- 
tion he  may  think  fit,  instead  of  the  fees  of  £2,  2s., 
£3,  3s.,  and  £5,  5a 

(13.)  As  to  attendances  at  the  Judges*  Chambers,  &^^°•^^• 
where  by  reason  of  the  non-attendance  of  any  party  attend 
(unless  it  be  considered  expedient  to  proceed  ex  parte),  da»<»«- 
or  where  by  reason  of  the  neglect  of  any  party  in  not 
being  prepared  with  any  proper  evidence,  account,  or 
other  proceeding,  the  attendance  is  adjourned  without 
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8p.  All.  IS. 
AdTice  of 
couQseL 


any  useful  progress  being  made,  tlie  Jndge  may  order 
such  an  amount  of  costs  (if  any)  as  he  shall  think 
reasonable  to  be  paid  to  the  party  attending  by  the 
party  so  absent  or  neglectful,  or  by  his  solicitor 
personally ;  and  the  party  so  absent  or  neglectful  is 
not  to  be  allowed  any  fee  as  against  any  other  party, 
or  any  estate  or  fund  in  which  any  other  party  is 
interested. 

Sp.  Aa  12,        (14.)  A  folio  is  to  comprise  seventy-two  words,  every 
Words  in      figmre  Comprised  in  a  column,  or  authorised  to  be  used, 

folio.  V   •  A  J  -J 

being  counted  as  one  word. 

(15.)  Such  costs  of  procuring  the  advice  of  counsel 
on  the  pleadings,  evidence,  and  proceedings  in  any 
cause  or  matter  as  the  taxing  officer  shall  in  his  dis- 
cretion think  just  and  reasonable,  and  of  procuring 
counsel  to  settle  such  pleadings  and  special  affidavits 
as  the  taxing  officer  shall  in  his  discretion  think  proper 
to  be  settled  by  counsel,  are  to  be  allowed ;  but  as  to 
affidavits  a  separate  fee  is  not  to  be  allowed  for  each 
affidavit,  but  one  fee  for  all  the  affidavits  proper  to  be 
so  settled,  which  are  or  ought  to  be  filed  at  the  same 
time. 

^.  All.  14.        (16.)  As  to  counsel  attending  at  Judges*  Chambers, 
Chambers.    HO  costs  thereof  shall  in  any  case  be  allowed,  unless 

the  Judge  certifies  it  to  be  a  proper  case  for  counsel  to 

attend. 

This  Rule  applies  to  the  taxation  of  costs  between  solicitor 
and  client  as  well  as  between  party  and  party  {Re  Chapman^  10 
Q.  B.  D.  64.  A). 

(17.)  As  to  inspection  of  documents  under  Order 
XaXI.  Rule  15;  no  allowance  is  to  be  made  for 
any  notice  or  inspection,  unless  it  is  shown  to  the 
satisfaction  of  the  taxing  officer  that  there  were  good 
and  sufficient  reasons  for  giving  such  notice  and 
making  such  inspection. 

The  successful  party  can  be  allowed  no  costs  of  producing 
documents  at  the  office  of  his  own  solicitor  or  of  inspecting 
his  opponent's  documents  {Brown  v.  Setoell,  16  Ch.  D.  517.  A). 

(18.)  As  to  taking  copies  of  documents  in  possession 
of  another  party,  or  extracts  therefrom,  under  Rules 
of  Court  or  any  special  order,  the  party  entitled  to 
take  the  copy*  or  extract  is  to  pay  the  solicitor  of  the 
party  producing  the  document  for  such  copy  or  extract 
as  he   may,  by  writing,  require,  at  the   rate  of   4d. 


Bp.  All.  15. 
Inspection 
of  docu- 
ments. 


8p.  All  16. 
Copies  of 
documents 
in  poeses- 
sion  of 
another. 
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per  folio ;  and  if  the  solicitor  of  the  party  producing 
the  document  refuses  or  neglects  to  supply  the  same, 
the  solicitor  requiring  the  copy  or  extract  is  to  be  at 
liberty  to  make  it,  and  the  solicitor  for  the  party  pro- 
ducing is  not  to  be  entitled  to  any  fee  in  respect 
thereof. 

(1 9.)  Where  any  petition  in  a  cause  or  matter  assigned  Sp.  au.  n. 
to  the  Chancery  Division  is  served,  and  notice  is  given  SnSmi^a 
to  the  party  served  that  in  case  of  his  appearance  in  '•'T*^  **' 
Court  his  costs  will  be  objected  to,  and  accompanied  ^ 
by  a  tender  of  coste  for  perusing  the  same,  the  amount 
to  be  tendered  shall  be  £1 , 1  Os.    The  party  making  such 
payment  shall  be  allowed  the  same  in  his  costs,  pro- 
vided  such  service  was  proper,  but  not  otherwise ; 
but  this  order  is  without  prejudice  to  the  rights  of 
either  party  to  costs,  or  to  object  to  costs  where  no 
such  tender  is  made,  or  where  the  Court  or  Judge 
shall  consider  the  party  entitled,  notwithstanding  such 
notice  or  tender,  to  appear  in  Court     In  any  other 
case  in  which  a  solicitor  of  a  party  served  necessarily 
or  properly  peruses  any  such  petition,  without  appear- 
ing thereon,  he  is  to  be  allowed  a  fee  not  exceeding 
the  amount  aforesaid. 

Where  mortgagees  were  served  with  a  petition,  but  were  not 
tendered  their  costs,  and  they  appeared  on  the  petition  and  only 
asked  for  their  costs,  Kay,  J.,  merely  allowed  each  of  them  the 
sum  of  two  gaineas  out  of  the  petitioner's  share  (Somes  v.  Martin^ 
W.  N.  1882, 118).  Trustees  who  were  respondents  to  a  petition 
under  the  Trustee  Relief  Act,  and  had  accepted  two  ^guineas  for 
their  costs,  were  not  allowed  their  costs  of  appearance  on  petition 
(Re  Sutton,  W.  N.  1882,  68).  Under  the  former  Rule  two 
guineas  was  the  sum  allowed. 

(20.)  The  Court  or  Judge  may,  at  the  hearing  of  any  Sp.  ah.  is. 
cause  or  matter,  or  upon  any  application  or  proceeding  ^^Sodi^? 
in  any  cause  or  matter  in  Court  or  at  Chambers,  and 
whether  the  same  is  objected  to  or  not,  direct  the  costs 
of  any  indorsement  on  a  vnit  of  summons,  pleading, 
summons,  affidavit,  evidence,  notice  requiring  a  state- 
ment of  claim,  notice  to  produce,  admit,  or  cross- 
examine  witnesses,  account,  statement,  procuring  dis- 
covery by  interrogatories  or  order,  applications  for 
time,  bills  of  costs,  service  of  notice  of  motion  or 
summons,  or  other  proceeding,  or  any  part  thereof, 
which  is  improper,  vexatious,  unnecessai^y,  or  contains 
vexatious  or  unnecessary  matter,  or  is  of  unnecessary 
length,  or  caused  by  misconduct,  or  negligence,  to  be 
disallowed,  or  may  direct  the  taxing  officer  to  look 
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into  the  same  and  to  disallow  the  costs  thereof,  or  of 
such  part  thereof  as  he  shall  find  to  be  improper,  un- 
necessary, vexatious,  or  to  contain  unnecessaiy  matter, 
or  to  be  of  unnecessary  length,  or  caused  by  miscon- 
duct or  negligence ;  and  in  such  case  the  party  whose 
costs  are  so  disallowed  shall  pay  the  costs  occasioned 
thereby  to  the  other  parties ;  and  in  any  case  where 
such  question  shall  not  have  been  raised  before  and 
dealt  with  by  the  Court  or  Judge,  it  shall  be  the  duty 
of  the  taxing  officer  to  look  into  the  same  (and,  as  to 
evidence,  although  the  same  may  be  entered  as  read 
in  any  decree  or  order)  for  the  purpose  aforesaid,  and 
thereupon  the  same  consequences  shall  ensue  as  if  he 
had  been  specially  directed  to  do  so :  and  in  the 
Queen's  Bench  Division  the  Master  shall  make  such 
order  as  may  be  required  to  eflfect  the  object  of  this 
regulation. 

This  Role  has  been  made  more  exteosiye  in  its  operation. 

On  taxation  the  Master  must  inquire  into  the  propriety  of 
proceedings  in  an  action,  though  not  specially  directed  to  do  so. 
He  cannot  refuse  to  make  the  inquiry  where  an  order  is  made 
to  stay  proceedings  on  payment  of  costs  {Baineg  ▼.  WorwUUift  47 
L.  J.  Ch.  844). 

The  Taxing  Master  in  taxing  a  bill  of  costs  between  solicitor 
and  client  has  power  to  disallow  the  costs  of  proceedings  which 
were  occasioned  by  the  negligence  or  ignorance  uf  the  solicitor, 
but  if  it  go  to  the  extent  of  losing  the  whole  action,  then  he 
should  leave  the  client  to  his  remedy  by  action  {Mauey  y,  Carty^ 
26  Ch.  D.  459.  A). 

The  plaintiff  was  ordered  to  pay  the  costs  of  bringing  sixteen 
actions  against  underwriters,  as  ne  might  have  included  them  all 
in  one  writ  {Querit  v.  Young,  W.  N.  1883,  216). 

sp  AU  19  (21.)  In  any  case  in  which,  under  the  last  preceding 
Setoff.  regulation,  or  any  other  Rule  of  Court,  or  by  the 
order  or  direction*  of  a  Court  or  Judge,  or  otherwise, 
a  party  entitled  to  receive  costs  is  liable  to  pay  costs 
to  any  other  party,  the  taxing  officer  may  tax  the 
costs  such  party  is  so  liable  to  pay,  and  may  adjust 
the  same  by  way  of  deduction  or  set-off.  or  may,  if  he 
shall  think  fit,  delay  the  allowance  of  the  costs  such 
party  is  entitled  to  receive  until  he  has  paid  or 
tendered  the  costs  he  is  liable  to  pay ;  or  such  officer 
may  allow  or  certify  the  costs  to  be  paid,  and  direct 
payment  thereof,  and  the  same  may  be  recovered  by 
the  party  entitled  thereto  in  the  same  manner  as  costs 
ordered  to  be,  paid  may  be  recovered. 

See  Order  LXV.  14. 

Whenever  a  party  entitled  to  receive  costs  is  liable  to  pay  costs 
to  the  other  party,  the  Taxing  Master  may  adjust  the  costs  by 
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way  of  deduction  or  set-off  only  in  renpeot  of  the  ooeti  of  the 
same  action,  and  not  in  respect  of  any  separate  proceeding  be- 
tween the  same  parties  (Barker  v.  Hemming,  5  Q.  B.  D.  609.  A  ; 
Robarts  v.  Buie,  8  Ch.  D.  198  ;  Exparte  OHffin,  14  Ch.  D.  87. 
A  ;  BatUt^  v.  Wedgwood  Coal  Co.,  W.  N.  1884,  218). 

(22.)  Where  in  the  Chancery  Division  any  question  S^-.^j!^ ^• 
as  to  any  costs  is  under  Regulation  20  dealt  with  at  chief  Jierk. 
Chambers,  the  Chief  Clerk  is  to  make  a  note  thereof, 
and  state  the  same  on  his  allowance  of  the  fees  for 
attendances   at   Chambers,  or   otherwise   as   may   be 
convenient  for  the  information  of  the  taxing  officer. 

(23.)  Where  any  party  appears  upon  any  application  Sp-  ^^^  21. 
or  proceeding  in  Court  or  at  Chambers,  in  which  he  ftp^JSSSce. 
is  not  interested,  or  upon  which,  according  to  the 
practice  of  the  Court,  he  ought  not  to  attend,  he  is  not 
to  be  allowed  any  costs  of  such  appearance  unless  the 
Court  or  Judge  shall  expressly  direct  such  costs  to  be 
allowed. 

(24.)  The  costs  of  applications  to  extend  the  time  for  Sp.  au.  22.1. 
taking  any  proceedings  shall  be  in  the  discretion  of  S'tiSSo!**" 
the  taxing  officer,  unless  the  Court  or  Judge  shall 
have  specially  directed  how  the  costs  are  to  be  paid 
or  boma  The  taxing  officer  shall  not  allow  the  costs  of 
more  than  one  extension  of  time,  unless  he  is  satisfied 
that  such  extension  was  necessary,  and  could  not, 
with  due  diligence,  have  been  avoided.  The  costs  of 
a  summons  to  extend  time  shall  not  be  allowed  in 
cases  to  which  Rule  8  of  Order  LXIV.  applies,  unless  / 

the  party  taking  out  such  summons  has  previously 
applied  to  the  opposite  party  to  consent,  and  he  has 
not  given  a  consent,  to  a  sufficient  extension  of  time, 
or  ^e  taxing  officer  shall  consider  there  was  a  good 
reason  for  not  making  such  application ;  and  in  case 
the  taxing  officer  shall  not  allow  the  costs  of  such 
summons,  and  shall  consider  that  the  party  applying 
ought  to  pay  the  costs  of  any  other  party  occasioned 
thereby,  he  may  direct  such  payment,  or  deal  with 
such  costs,  in  the  manner  provided  by  Regulation  21. 

All  but  the  first  clause  of  this  Rule  is  new. 

(25.)  The  taxing  officers  of  the  Supreme  Court,  or  8p.  ah  23. 
of  any  Division  thereof,  shall,  for  the  purpose  of  any  ^^""3^'"  ^' 
proceeding  before  them,  have  power  and  authority  to  offloew. 
administer  oaths,  and  shall,  in  relatic«i  to  the  taxation 
of  costs,  perform  all  such  duties  as  have  heretofore  been 
or  are  by  general  orders  directed  to  be  performed  by 
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any  of  the  Masters,  Taxing  Masters,  Registrars,  or 
other  officers  of  any  of  the  CJourts  whose  jurisdiction 
is  by  the  Principal  Act  transferred  to  the  High  Court 
of  Justice  or  Court  of  Appeal,  and  shall,  in  respect 
thereof,  have  such  powers  and  authorities  as  previous 
to  the  commencement  of  the  Principal  Act  were,  or 
by  general  orders  are,  vested  in  any  of  such  officers, 
including  examining  witnesses,  directing  production 
of  books,  papers,  and  documents,  making  separate 
certificates  or  allocaturs,  requiring  any  party  to  be 
represented  by  a  separate  solicitor,  and  to  direct  and 
adopt  all  such  other  proceedings  as  could  be  directed 
and  adopted  by  any  such  officer  on  references  for  the 
taxation  of  costs,  and  taking  accounts  of  what  is  due 
in  respect  of  such  costs,  and  such  other  accounts 
connected  therewith  as  may  be  directed  by  the  Court 
or  a  Judge. 

c.  0.  XL  26.      (26.)  Where  an  account  consists  in  part  of  any  bill 

Account  --—  -- 

consistlug 
artljof 


Strtly  < 
Uof 
costs. 


Sp.  AU.  24. 
Parties  to 
attend. 


of  costs,  the  Court  or  Judge  may  direct  the  taxing 
officer  to  assist  in  settling  such  costs,  not  being  the 
ordinary  costs  of  passing  the  account  of  a  receiver, 
and  the  taxing  officer,  on  receiving  such  direction, 
shall  proceed  to  tax  such  costs,  and  shall  have  the 
same  powers,  and  the  same  fees  shall  be  payable  in 
respect  thereof,  as  if  the  same  had  been  referred  to 
the  taxing  officer  by  an  order ;  and  he  shall  return  the 
same,  with  his  opinion  thereon,  to  the  Court  or  Judge 
by  whose  direction  the  same  were  taxed. 

(27.)  The  taxing  officer  shall  have  authority  to 
arrange  and  direct  what  parties  are  to  attend  before 
him  on  the  taxation  of  costs  to  be  borne  by  a  fund  or 
estate,  and  to  disallow  the  costs  of  any  party  whose 
attendance  such  officer  shall  in  his  discretion  oon- 
sider  unnecessary  in  consequence  of  the  interest  of 
such  party  in  such  fund  or  estate  being  small  or 
remote,  or  sufficiently  protected  by  other  parties  in- 
terested. 


Sp.  All.  25. 
Refusal  or 
neglect  to 
bring  in 
coats. 


(28.)  When  any  party  entitled  to  costs  refuses  or 
neglects  to  bring  in  his  costs  for  taxation,  or  to  pro- 
cure the  same  to  be  taxed,  and  thereby  prejudices  any 
other  party,  the  taxing  officer  shall  be  at  liberty  to 
certify  the  costs  of  the  other  party,  and  certify  such 
refusal  or  neglect,  or  may  allow  such  party  refusing 
or  neglecting  a  nominal  or  other  sum  for  such  costs,  so 
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as  to  prevent  any  other  party  being  prejudiced  by  such 
refusal  or  neglect 

(29.)  As  to  costs  to  be  paid  or  borne  by  another  |Pv^^j.^26. 
party,  no  costs  are  to  be  allowed  which  do'  not  appear  nary  aiio^- 
to  the  taxing  officer  to  have  been  necessary  or  proper  *^°®'- 
for  the  attainment  of  justice  or  defending  the  rights 
of  the  party,  or  which  appear  to  the  taxing  officer  to 
have  been  incurred  through  over-caution,  negligence, 
or  mistake,  or  merely  at  the  desire  of  the  party. 

Costs  of  copies  of  shorthand-writers'  notes  of  the  evidence  will 
not  be  allowed  on  taxation  between  party  and  party  unless  the 
Judge  at  the  trial  so  direct  {Kirhicood  v.  WehsUr^  9  Ch,  D.  239  ; 
(ran^  V.  Beddaway,  W.  N.  1888,  89  ;  or  it  is  so  ordered  by  the 
Divisional  Ooxat  {WaUon  r.  0.  W.  Ry,  Co.,  6  Q.  B.  D.  163). 

Special  directions  from  the  Court  of  Appeal  with  regard  to 
shorthand  notes  used  in  the  appeal  should  be  applied  for  {AtJi- 
worth  V.  OvJbvm,  9  Ch.  D.  483.  A).  Where  such  notes  of  evi- 
dence and  proceedings  in  the  Court  below  are  used  on  appeal, 
an  application  to  be  allowed  on  taxation  the  costs  of  the  notes 
as  costs  of  the  appeal  must  be  made  before  the  judgment  of  the 
Court  of  Appeal  is  entered  {HiU  v.  Meti'op,  Atylumf  49  L.  J. 
668.  A).  Such  a  direction  will  only  be  inserted  in  exceptional 
cases,  the  Judge's  notes,  supplemented  by  those  of  counsel,  being 
in  general  considered  a  sufficient  reconl  of  the  evidence  (£arl 
De  La  Warr  v.  Miles,  19  Ch.  D.  80.  A  ;  KeUy  v.  Bytes,  13  Ch.  D. 
693.  A ;  Vernon  v.  Vestry  of  PaddingUm,  44  L.  T.  229.  A ; 
Singer  Co.  v.  Loog,  49  L.  T.  484.  A). 

When  the  shorthand  notes  are  essential  to  the  proper  hearing 
of  the  case  the  costs  will  be  allowed  {Lee  Cons.  Board  v.  Button, 
12  Ch.  D.  883.  A ;  Duchess  of  Westminster  Ore  Co.,  10  Ch.  D. 
807.  A). 

A  solicitor  should  be  careful  to  obtain  the  authority  of  his 
dient  b^ore  directing  shorthand  notes  to  be  taken,  or  other 
unusual  expense  to  be  incurred,  and  to  point  out  to  the  client  that 
he  may  be  liable  to  pay  the  costs  in  any  event  (Be  Blyth  A 
Fanshavfe,  10  Q.  B.  D.  207.  A). 

Costs  of  brief  copies  of  notes  in  a  reference  for  the  use  of 
counsel  will  not  be  allowed  unless  by  agreement  {WeUs  v. 
Mitckam  Gas  Co.,  4  Ex.  D.  1).  The  costs  of  copies  of  pleadings 
for  the  use  of  counsel  and  Judges  on  an  interlocutory  applica- 
tion, will  be  allowed  where  such  copies  were  necessary  to  enable 
the  case  to  be  properly  argued  {Warner  v.  Mosses,  19  Ch.  D.  72. 
A). 

When  the  vivd  voce  evidence  is  voluminous,  and  the  parties 
cannot  properly  argue  the  appeal  without  referring  to  all  parts 
of  it,  the  Court  will  allow  the  costs  of  printing  {Bigsby  v.  Dickin- 
son, 4  Ch.  D.  24.  A). 

Journeys  of  the  country  solicitor  to  confer  with  counsel,  &c, 
must  be  authorised  by  the  client  or  they  will  not  be  allowed  (Be 
Storer,  26  Ch.  D.  190). 

The  Court  never  interferes  with  the  Master's  discretion  in 
matters  which  are  peculiarly  within  his  province,  unless  it  be 
satisfied  that  he  has  been  clearly  wronger  imless  some  prindide 
of  taxation  be  involved  (per  Brett,  J.,  in  Wak^ld  v.  B%*ovon,  L. 
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R.  9  C.  P.  411.     As  for  instance  obtaining  the  advioeof  counsel 
on  behalf  of  a  trnstee  {Be  £raund,  39  L.  J.  Ch.  384). 

8p.  AIL  27.        (30.)  As  to  any  work  and  labour  properly  perfonned 

^^rSSons.    ^^^  i^ot  herein  provided  for,  and  in  respect  of  which 

fees  have  heretofore  been  allowed,  the  same  or  similar 

fees  are  to  be  allowed  for  such  work  and  labour  as 

have  heretofore  been  allowed. 

c.  0.  XL.  7.  (31.)  Where  the  plaintiff  is  directed  to  pay  to  the 
o/^^intfiTs  defendant  the  costs  of  the  cause,  the  costs  occasioned 
pleadings.  ^  ^  defendant  by  any  amendment  of  the  plaintiffs 
pleadings  shall  be  deemed  to  be  part  of  such  defend- 
ant's costs  in  the  cause  (except  as  to  any  amendment 
which  shall  appear  to  have  been  rendered  necessary  by 
the  default  of  such  defendant) ;  but  there  shall  be  de- 
ducted from  such  costs  any  sum  which  may  have  been 
paid  by  the  plaintiff  according  to  the  course  of  the 
Court  at  the  time  of  any  amendment. 

a  0.  XL  8.  (32.)  Where  upon  taxation  a  plaintiff  who  has  ob- 
J^^JJS^*'  tained  a  judgment  with  costs  is  not  allowed  the  costs 
amend-        of  any  amendment  of  his  pleadings  on  the  grounds  of 


ments. 


the  same  having  been  unnecessary,  the  defendant's 
costs  occasioned  by  such  amendment  shall  be  taxed, 
and  the  amount  thereof  deducted  from  the  costs  to  be 
paid  by  the  defendant  to  the  plaintiff 

c.  0.  XL  88.  (33.)  Where  an  action  or  petition  is  dismissed  with 
^thout^  costs,  or  a  motion  is  refused  with  costs,  or  any  costs 
order.  are  by  any  general  or  special  order  directed  to  be 
paid,  the  taxing  officer  may  tax  such  costs  without 
any  order  referring  the  same  for  taxation,  unless  the 
Court  or  a  Judge  upon  the  application  of  the  party 
alleging  himself  to  be  aggrieved  prohibits  the  taxation 
of  such  costs. 

a  0.  XL  89.      (34.)  Where  it  is  directed  that  costs  shall  be  taxed 

SS^i^    in  case  the  parties  differ  about  the  same,  the  party 

owe  parties  claiming  the  costs  shall  bring  the  bill  of  costs  into 

differ.         ^^^  office  of  the  proper  taxing  officer,  and  give  notice 

of  his  having  so  done  to  the  other  party,  and  at  any 

time  within  eight  days  after  such  notice  such  other 

party  shall  have  liberty  to  inspect  the  same  without 

fee,  if  he  thinks  fit.     And  at  or  before  the  expiration 

of  the  eight  days,  or  such  further  time  as  the  taxing 

officer  shall  in  his  discretion  allow,  such  other  party 

shall  either  agree  to  pay  the  costs  or  signify  his  dissent 

therefrom,  and  shall  thereupon  be  at  liberty  to  tender 
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a  sum  of  money  for  the  costs ;  but  where  he  makes  no 
such  tender,  or  where  the  party  claiming  the  costs 
refuses  to  accept  the  sum  so  tendered,  the  taxing 
officer  shall  proceed  to  tax  the  costs ;  and  where  the 
taxed  costs  shall  not  exceed  the  sum  tendered,  the 
costs  of  the  taxation  shall  be  borne  by  the  party 
claiming  the  costs. 

(36.)  Where  any  costs  are  by  any  judgment  or  c.  o.  xl  40. 
order  directed  to  be  taxed  and  to  be  paid  out  of  any  ^^Hf^A 
money  or  fund  in  Court,  the   taxing  officer  in  his  in  Court, 
certificate  of  taxation  shall  state  the  total  amount  of 
all  such  costs  as  taxed  without  any  direction  for  that 
purpose  in  such  judgment  or  order. 

(36.)  The  allowances  in  respect  of  fees  to  the  Con-  is&ievict. 
veyancing  Counsel  of  the  Court,  and  to  any  accountants,  comiMi  and 
merchants,   engineers,  actuaries,  and  other  scientific  experts, 
persons  to  whom  any  question  is  referred,  shall  be 
regulated  by  the  taxing  officers,  subject  to  appeal  to 
the  Court  or  Judge,  whose  decision  shall  be  final. 

(37.)  The  rules,  orders,  and  practice  of  any  Court  Sp.  au.  28. 
whose  jurisdiction  is  transferred  to  the  High  (5ourt  of  ^^iiSed  "*^ 
Justice  or  Court  of  Appeal,  relating  to  costs,  and  the 
allowance  of  the  fees  of  solicitors  and  attorneys,  and 
the  taxation  of  costs,  existing  prior  to  the  commence- 
ment of  the  Principal  Act,  shall,  in  so  far  as  they  are 
not  inconsistent  with  the  Principal  Act  and  these 
Eules,  remain  in  force  and  be  applicable  to  costs  of 
tlie  same  or  analogous  proceedings,  and  to  the  allow- 
ance of  the  fees  of  solicitors  of  the  Supreme  Court 
and  the  taxation  of  costs  in  the  High  Court  of  Justice 
and  Court  of  Appeal 

Brett,  L.  J.,  has  pointed  out,  in  Sparrow  v.  HUlt  8  Q.  6.  D. 
480.  A,  that  it  is  not  always  possible  to  apply  the  same  rules  of 
taxation  to  an  action  in  the  Q.  B.  B.  as  an  action  in  the  Ch.  D., 
because  the  subject-matters  are  different 

In  KnigJU  v.  Purssdl,  49  L.  J.  Ch.  120,  the  plaintiff  claimed 
an  injunction  in  respect  of  three  separate  subjects  of  complaint, 
succeeded  as  to  one  and  failed  as  to  the  others.  The  order  for 
taxation  directed  that  the  defendant  was  to  have  the  costs  of  so 
much  of  the  action  as  had  been  dismissed,  and  the  plaintiff  of 
the  rest  of  the  action.  The  Taxing  Master  taxed  the  plaintiff's 
and  defendant's  costs  of  the  whole  action  and  allowed  one-third 
to  the  plaintiff,  and  two-thirds  to  the  defendant :  Held,  that  he 
had  proceeded  on  the  usual  principle. 

(38.)  As  to  all  fees  or  allowances  which  are  discre-  Sp.  ail  29. 
tionary,   the  same  are,  unless  otherwise  provided,  to  ]^t^^^^^^ 
be  allowed  at  the  discretion  of  the  taxing  officer,  who, 

2i 
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in  the  exercise  of  such  discretion,  is  to  take  into  con- 
sideration the  other  fees  and  allowances  to  the  solicitor 
and  counsel,  if  any,  in  respect  of  the  work  to  which 
any  such  allowance  applies,  the  nature  and  importance 
of  the  cause  or  matter,  the  amount  involved,  the 
interest  of  the  parties,  the  fund  or  persons  to  bear  the 
costs,  the  general  conduct  and  costs  of  the  proceedings, 
and  all  other  circumstances  :  and  where  a  party  is 
entitled  to  sign  judgment  for  lus  costs,  the  taxing 
officer,  in  taxing  the  costs,  may  allow  a  fixed  sum  for 
the  costs  of  the  judgment 

The  last  clause  of  this  Rule  is  new. 

The  Taxing  Master  may  require  aq  affidavit  of  incrpase  to 
prove  the  number  of  days  witnesses  were  absent  from  home,  Ac, 
or  not,  at  his  discretion  {Smith  v.  Day,  16  Ch.  D.  726). 

As  to  au  order  directing  the  costs  of  special  documents  and 
ezhilMts  to  be  taxed,  tee  Me  De  Hoiot,  24  Ch.  D.  684. 

It  would  appear  that  the  costs  and  expenses  of  witnesses  are 
in  the  discretion  of  the  Master  {TJumuu  v.  Parry,  W.  N.  1880. 
184). 

(39.)  Any  party  who  may  be  dissatisfied  with  the 
allowance  or  disallowance  by  the  taxing  officer,  in  any 
bill  of  costs  taxed  by  him,  of  the  whole  or  any  part  of 
any  items,  may,  at  any  time  before  the  certificate  or 
allocatur  is  signed,  deliver  to  the  other  party  interested 
therein,  and  carry  in  before  the  taxing  officer,  an 
objection  in  writing  to  such  allowance  or  disallowance, 
specifying  therein  by  a  list^  in  a  short  and  concise 
form,  the  items,  or  parts  thereof  objected  to,  and  the 
grounds  and  reasons  for  such  objections,  and  may 
thereupon  apply  to  the  taxing  officer  to  review  the 
taxation  in  respect  of  the  same. 

This  Rule  only  applies  where  particular  items  are  objected  to, 
not  where  the  general  principle  of  taxation  is  disputed  [Sparrow 
V.  Hill,  7  Q.  B.  D.  868).  On  appeal,  8  Q.  B.  D.  479,  this  point 
was  not  touched  upon. 

A  ^rson  who  is  not  a  party  to  the  making  of  an  order  for 
taxation  of  costs,  and  who  desires  to  have  reviewed  the  taxation 
made  under  it,  ought  to  apply  to  have  the  order  for  taxation  set 
aside  {Charlton  v.  CharUon,  31  W.  R  237). 

(40.)  Upon  such  application  the  taxing  officer  shall 
reconsider  and  review  his  taxation  upon  such  objec- 
tions, and  he  may,  if  he  shall  think  fit,  receive 
further  evidence  in  respect  thereof  and,  if  so  required 
by  either  party,  he  shall  state  either  in  his  certificate 
of  taxation  or  allocatur,  or  by  reference  to  such 
objection,  the  grotmds  and  reasons  of  his  decision 
thereon,  and  any  special  facts  or  circumstances  relating 
thereto. 
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(41.)  Any  party  who  may  be  dissatisfied  with  the  sp.  ail  82. 
certificate  or  allocatur  of  the  taxing  officer,  as  to  any  o^*?J."r 
item  or  part  of  an  item  which  may  have  been  objected  Feview. 
to  as  aforesaid,  may  within  fourteen  days  from  the 
date  of  the  certificate  or  allocatur,  or  such  other  time 
as  the  Ck)urt  or  Judge,  or  taxing  officer,  at  the  time 
he  'signs  his  certificate  or  allocatur,  may  allow,  apply 
to  a  Judge  at  Chambers  for  an  order  to  review  the 
taxation  as  to  the  same  item  or  part  of  an  item,  and 
the  Judge  may  thereupon  make  such  order  as  the 
Judge  may  think  just ;  but  the  certificate  or  allocatur 
of  the  taxing  officer  shall  be  final  and  conclusive  as  to 
all  matters  which  shall  not  have  been  objected  to  in 
manner  aforesaid 

Tlie  dftUBe  as  to  the  fourteen  days*  limit  is  new. 

Where  aeooonts  are  being  taken  before  the  Ohief  Clerk,  either 
party  may  bring  an  item  before  the  Judge  without  any  summons 
(Order  LV.  69),  but  if  the  solicitor  insist  upon  this  right  in  an 
unreasonable  manner,  the  Ck>urt  may  make  him  pay  the  costs 
personaUy  {Upton  v.  Brown,  20  Oh.  D.  781). 

(42.)  Such  application  shall  be  heard  and  determined  ^i^  ^ 
by  the  Judge  upon  the  evidence  which  shall  have  befoi«  the 
been  brought  in  before  the  taxing  officer,   and  no  ^"<^ 
further  evidence  shall  be  received  upon  the  hearing 
thereof,  unless  the  Judge  shall  otherwise  direct. 

(43.)  When  a  writ  of  summons  for  the  commence-  Sp.  aii.  84. 
ment  of  an  action  shall  be  issued  from  a  District  Sl^tey. 
Registry,  and  when  an  action  proceeds  in  a  District 
Registry,  all  fees  and  allowances,  and  rules  and 
directions  relating  to  costs,  which  would  be  applicable 
to  such  proceeding  if  the  writ  of  summons  were  issued 
at  the  Central  Office,  and  if  the  action  proceeded  in 
London,  shall  apply  to  such  writ  of  summons  issued 
ixQfOL  and  other  proceedings  in  the  District  Registry. 

(44.)  No  retaining  fee  to  counsel  shall  be  allowed  Retainiug 
on  taxation  as  between  party  and  party.  SunseL 

As  to  counsel's  fees  in  general  the  Court  will  not  interfere  with 
the  Master's  discretion  as  to  the  amount  allowed  for  counsel's  fees 
unless  it  have  been  ezerdsed  in  an  unreasonable  manner  {Ear- 
greaves  ▼.  SeoU,  4  G.  P.  D.  21),  or  unless  a  gross  mktake  has 
been  made  (Brown  y.  Sewell,  16  Ch.  D.  517.  A). 

(46.)  Fees  for  conferences  are  not  to  be  allowed  in  conferences, 
any  cause  or  matter  in  addition  to  the  solicitor's  cmd 
counsel's  fees  for  drawing  and  settling,  or  perusing 
any  pleadings,  affidavits,  deeds,  or  other  proceedings 
or  abstracts  of  title,  or  for  advising  thereon,  unkss  it 
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shall  appear  to  the  taxing  officer  for  some  special 
reason  that  a  conference  was  necessary  or  proper. 

Twooounsei.  (46.)  In  any  case  in  which  under  Rule  12  of  this 
£60*  ^^^  Order  the  scale  of  costs  in  County  Courts  is  applicable, 
the  costs  of  briefing  more  than  one  counsel  shall  not 
be  allowed,  unless  the  taxing  officer  shall,  for  special 
reasons,  be  of  opinion  that  briefing  more  than  one 
counsel  was  proper. 

Two  oouDBel  will  generally  be  allowed  on  taxation  in  any 
case  of  importance,  see  the  observations  of  Pearson,  J.,  in 
Llanover  v,  Homfray,  W.  N.  1884,  184. 

Two  junior*.  (47.)  Where  the  costs  of  retaining  two  counsel  may 
properly  be  allowed,  such  allowance  may  be  made 
although  both  such  counsel  may  have  been  selected 
from  the  Outer  Bar. 

The  mere  fact  that  one  junior  has  been  called  within  the  bar 
does  not  of  itself  justify  a  third  being  retained  {Re  I-affiUe,  20 
Bq.  660  ;  France  v.  Carver,  W.  N.  1875, 171).  Where  a  junior 
coimsel  who  had  prepared  the  pleading,  was  called  within  the 
bar,  before  the  hearing  and  after  a  leader  had  been  retained,  the 
costs  of  three  counsel  were  allowed  because  it  was  considered 
that  the  case  was  of  such  a  description  as  to  make  the  retaining 
a  leader  at  that  stage  of  the  cause,  proper  {C(mstn$  v,  Oouseni, 
L.  R  7  Ch.  48,  commented  on  in  BeUs  v.  Cleaver,  Ibid.,  516). 

On  taxation  between  party  and  party,  costs  of  three  counsel 
will  be  allowed  only  where  the  Court  considers  it  a  case  in  which 
a  prudent  man  would  have  employed  three  (Kirkwood  v.  WebtAer, 
9  Ch.  D.  239 ;  The  Mammoth,  9  P.  D.  1 28 ;  Millard  v.  Burroughei, 
W.  N.  1880, 4). 

Rofreshets.  *  (48.)  As  to  refresher  fees,  when  any  cause  or  matter 
is  to  be  tried  or  heard  upon  vivd  voce  evidence  in  open 
Court,  if  the  trial  shall  extend  over  more  than  one 
day,  and  shall  occupy  either  on  the  first  day  only,  or 
partly  on  the  first  and  partly  on  a  subsequent  day  or 
days,  more  than  five  hours,  without  being  concluded, 
the  taxing  officer  may  allow,  for  every  clear  day  sub- 
sequent to  that  on  which  the  five  hours  -shall  have 
expired,  the  following  fees : — 

To  the  leading  counsel  .    .    .  from  d  to  10  ga 
To  the  second,  if  three  counsel .      „     3  to    7  „ 
To  the  third,  if  three  counsel,      „ 
or  the  second,  if  only  two    .      „     3  to    5  „ 

The  like  allowances  may  be  made  where  the  evidence 
in  chief  is  not  taken  vivd  voce,  if  the  trial  on  hearing 
shall  be  substantially  prolonged  beyond  such  period  of 
five  hours,  to  be  so  computed  as  aforesaid,  by  the 
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cross-examination  of  witnesses  whose  affidavits  or  depo- 
sitions have  been  used. 

(49.)  Where  a  cause  or  matter  shall  not  be  brought  Briefopre- 
on  for  trial  or  hearing,  the  costs  of  and  consequent  on  J^^m^. 
the  preparation  and  delivery  of  briefs  shall  not  be 
allowed  if  the  taxing  officer  shall  be  of  opinion  that 
such  costs  were  prematurely  incurred. 

(50.)  Where  a  cause  or  matter  which  stands  for  c.  o.  xl.  21. 
trial  is  called  on  to  be  tried,  but  cannot  be  decided  by  ^^"^^^ 
reason  of  a  want  of  parties  or  other  defect  on  part  of  J^^J*^* 
the  plaintiff,  and  is  therefore  struck  out  of  the  paper, 
and  the  same  cause  is  again  set  dovn,  the  defendant 
shall  be  allowed 'the  taxed  costs  occasioned  by  the 
first  setting  down,  although  he  does  not  obtain  the   • 
costs  of  the  cause  or  matter. 

(51.)  The  following  fees  are  to  be  allowed  to  counsel's  cieikB'  fees, 
clerks : — 

Upon  a  fee  under  5  guineas    .     . 

5  guineas  and  under  10  guineas 

10  guineas  and  under  20  guineas 

20  guineas  and  under  30  guineas 

30  guineas  and  under  50  guineas 

50  guineas  and  upwards,  per  cent. 

On  consultations,  senior's  clerk 

On  consultations,  junior's  clerk 

On  conferences 

On  retainers  (where  allowed) : 

General  retainer 

Oommon  retuner 
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0    2 

6 

0    6 

0 

0  10 

0 

0  15 

0 

1     0 

0 

2  10 

0 

0    6 

0 

0    2 

6 

0    6 

0 

0  10 

6 

0     2 

6 

(52.)  No  fee  to  counsel  shall  be  allowed  on  taxation  signature  of 
unless  vouched  by  his  signature.  oouuaei. 

(53.)  In  cases  in  which  an  original  affidavit  can  be  Affidavits, 
used,  and  to  which  Order  XXXVIII.  Rule  15  applies,  ""^^"^^y- 
it  shall  not  be  necessary  to  take  an  office  copy. 

(54.)  It  shall  not  be  necessary  to  take  an  office  Affidavit  of 
copy  of  any  affidavit  of  discovery  of  documents,  and  ^**^'«^- 
the  copy  delivered  by  the  party  filing  it  may  be  used 
as  against  such  party. 

(55.)  Where,  in  proceedings  before  the  taxing  officer,  improper 
any  party  is  guilty  of  neglect  or  delay,  or  puts  any  SSuSS.^" 
other  party  to  any  unnecessary  or  improper  expense 
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relative  io  sach  proceedings,  the  taxing  officer  may 
direct  such  party  or  his  solicitor  to  pay  such  costs  as 
he  may  think  proper,  or  deal  with  them  under  Eegu- 
lation  21. 

Coetoto  be       (56.)  Where  in  any  cause  or  matter  any  bill  of  costs 

J^  to*°'   is  oirected  to  be  taxed  fcwr  the  purpose  of  being  paid 

g^^         or  raised  out  of  any  fund  or  property,  the  taxing  officer 

client.         may,  if  he  shall  consider  there  is  a  reasonable  ground 

for  so  doing,  require  the  solicitor  to  deliver  or  send  to 

his  clients,  or  any  of  them,  free  of  charge,  a  copy  of 

such  bill,  or  any  part  thereof,  previously  to  such  officer 

completing  the  taxation  thereof,  accompanied  by  any 

statement  such  officer  may  direct,  and  by  a  letter 

informing  such  dient  that  the  bill  of  costs  has  been 

•   referred  to  the  taxing  officer,  giving  his  name  and 

address  for  taxation,  and  will  be  proceeded  with  at  the 

time  the  officer  shall  have  appointed  for  this  purpose, 

and  such  officer  may  suspend  the  taxation  for  such 

time  as  he  may  consider  reasonable. 

Bztensionof      (57.)  The  taxing  officer  shall  have  power  to  limit  or 
**"*'  extend  the  time  for  any  proceeding  before  him,  and 

where,  by  any  general  order,  or  any  order  of  the 
Court  or  a  Judge,  a  time  is  appointed  for  any  pro- 
ceeding before  or  by  a  taxing  officer,  unless  the  Court 
or  Judge  shall  otherwise  direct,  such  officer  shall 
have  power  from  time  to  time  to  extend  the  time 
appointed  upon  such  terms  (if  any)  as  the  justice  of 
the  case  may  require,  and  although  the  apj^cation 
for  the  same  is  not  made  until  after  the  expiration  of 
the  time  appointed,  it  shall  not  be  necessary  to  make 
a  certificate  or  order  for  this  purpoee,  unless  required 
for  any  special  purpose. 

indone-  (^3.)  Every  bill  of  costs  which  shall  be  left  for 

ineat  on  biu  taxation  shall  be  indorsed  with  the  name  and  address 

Uxation.      of  the  sohcitor  by  whom  it  is  so  left^  and  also  the 

name  and  address  of  the  solicitor,  if  any,  for  whom  he 

is  agent,  including  any  solicitor  who  is  entitled  or 

intended  to  participate  in  the  costs  to  be  so  taxed. 

Ab  to  the  signature  by  a  new  firm  to  a  bill  of  costs  for  work 
done  bj  the  old  firm,  see  Penley  v.  AiuPruther,  48  L.  T.  064  ;  a 
ease  decided  on  the  Attomeys  and  Sc^idtors  Act,  which  reqnires 
a  signed  bill  of  costs  to  be  delivered  to  the  party. 

A  solicitor  cannot  aroid  the  taxation  of  a  bill  delirered  to  the 
person  eharffeable,  by  withdrawing  it  and  deliveriag  an  amended 
bill,  even  though  he  offer  to  strike  ont  overcbaiges  objected  to 
upon  the  same  day  as  the  delivery  of  the  original  bill  {JU 
HolToyde,  29  W.  R.  699). 
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A  solioitor  delivared  »  bill  for  £860,  but  intiinated  hia 
willingness  to  accept  £820,  held  that  the  Taxing  Master  was 
wrong  in  holding  that  the  bill  was  never  really  delivered  for 
more  than  £Z^{Ingie  Y.MeCiUehan,  12Q.  B.D.  518;  BePauU, 
27  Ch.  D.  485.  A). 

28  <fr  24  Fict  0.  127,  «.  28. 

XXym.  In  every  case  in  which  an  attorney  or  solicitor  shall  Charging 
be  employed  to  prosecute  or  defend  any  suit,  matter,  or  pro-  order  for 
ceeding  in  any  0>urt  of  Justice,  it  shall  be  lawful  for  the  Court  ^^^^"^ 
or  Judge  before  whom  any  such  suit,  matter,  or  proceeding  has 
been  heard,  or  shall  be  depending,  to  declare  such  attorney 
(ft  solicitor  entitled  to  a  charge  upon  the  property  recovered  or 
preserved,  and  upon  such  dedaration  being  made  such  attorney 
or  solicitor  shall  have  a  chwrge  upon  and  against,  and  a  right  to 
payment  out  of  the  property  of  whatsoever  nature,  tenure,  or 
kind  the  same  may  be,  which  shall  have  been  recovered  or  pre- 
served through  the  instrumentality  of  any  such  attorney  or 
solicitor  for  the  taxed  costs,  charges,  and  expenses  of  or  in 
reference  to  such  suit,  matter,  or  proceeding,  and  it  shall  be 
lawful  for  such  Court  or  Judge  to  make  such  order  or  orders  for 
taxation  of,  and  for  raising  and  payment  of  such  costs,  charges, 
and  expenses  out  of  the  said  property  aft  to  such  Court  or  Judge 
shall  appear  just  and  proper;  and  all  conveyances  and  acts 
done  to  defeat,  or  which  shall  operate  to  defeat,  such  charge  or 
right  shall,  unless  made  to  a  bond  fide  purchaser  for  value  without 
notice,  be  absolutely  void  and  of  no  effect  as  against  such  charge 
or  right  Provided  always  that  no  such  order  shall  be  made  by 
'any  such  Court  or  Judge,  in  any  case  in  which  the  right  to 
recover  payment  of  such  costs,  charges,  and  expenses  is  barred 
by  any  Statute  of  Limitations. 

This  section  is  intended  iot  the  benefit  and  protection  of 
solicitors  only,  and  it  is  not  competent  for  the  parties  to  an 
adaon  to  charge  the  property  recovered  with  the  payment  of 
costs  which  they  are  liable  and  able  to  pay  {Harriton  v.  Oom- 
waU  Mining  Oo.y  58  L.  J.  Ch.  596). 

An  application  by  a  solicitor  for  an  order  charging  his  costs 
npon  the  interest  of  a  party  to  an  action  in  a  fund  in  Court  is 
properly  made  by  a  petition  in  the  action  ;  the  other  parties  to 
the  action  ought  not  to  be  served  with  the  petition  (BfWffn  v. 
Trotman,  12  Ch.  D.  880).  But  it  need  not  necessarily  be  made 
on  petition,  in  a  suitable  case  it  may  be  obtained  on  summons, 
and  need  not  be  intituled  either  in  the  matter  of  the  Act  or  of 
the  solicitor  {Homer  v.  CfUei,  11  Ch.  D.  942). 

In  a  summons  for  this  purpose  substituted  service  may  be 
allowed  {HwU  v.  AusHn,  Ex  parte  J,  N,  Maeon,  9  Q.  B.  D.  598  ; 
and  see  now  Order  LXYII.  6). 

An  application  for  a  chaiging  order  is  such  a  further  proceed- 
ing under  Order  XLIX.  2,  as  will  be  ordered  to  be  heard  before 
the  Judge  who  tried  the  case  {Porter  v.  Weet,  W.  N.  1880, 195). 

In  an  action  intituled  in  the  Chancery  Division,  and  tried  at 
the  Assizes  before  a  Judge,  he  is  theproper  person  to  hear  tmch. 
an  application  (Otem  v.  JJenihaw,  7  OL  D.-885). 

A  petition  has  been  presented  by  the  personal  representative 
of  a  solidtor  {BaUe  v.  Haile,  13  £q.  497),  in  which  case  the 
solicitor  had  been  retahied  by  the  next  friend  of  an  infant,  and 
the  object  of  the  suit  was  to  obtain  an  allowance  for  his  main- 
tenance. 

In  CkUlaw  y.  OcUlow,  2  C.  P.  D.  362,  the  cause  was  tried  in  the 
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Court  of  Common  Pleas  at  Lancaster,  and  the  aj^cation  for 
a  charg^g  order  was  made  in  the  Common  Pleas  Division  at 
Westminster,  where  the  matter  was  heard  and  determined  upon 
the  authority  of  WUton  v.  ffood,  8  H.  &  C.  U8,  83  L.  J.  Ex. 
204..  In  Bigga  v.  Sehrader^  8  C.  P.  D.  252,  however,  the  Court 
set  aside  a  charging  order  made  by  a  Judge  at  Chambers,  on 
the  ground  that  the  Judge  who  tricKl  the  case  was  the  proper 
person  to  make  the  order,  being  the  only  person  who  could 
exercise  a  discretion  upon  the  merits.  When  an  action  is  pend- 
ing in  the  Queen's  Bench  Division,  a  Judge  at  Chambers  has 
jurisdiction  to  make  this  order. 

Money  paid  into  Court  in  the  action  is  property  recovered  or 
preserved  within  the  meaning  of  the  section  {(Xovtr  v.  Adanu, 
6  Q.  B.  D.  622).  If  he  have  discharged  himself  from  the  posi- 
tion of  plaintifiTs  solicitor,  but  has  not  done  so  wrongly  or  im- 
properly, the  solicitor  is  still  entitled  to  a  charge  on  the  property 
recovered  {Ibid.),  He  is  not  debarred  of  his  right  beotuse  by 
an  order  of  the  Court  made  prior  to  the  order  to  charge  the 
solicitor  his  costs  were  to  be  paid  out  of  a  specified  fund  {PileKer 
V.  Ardm,  7  Ch.  D.  318.  A). 

Where  there  was  a  technical  difficulty  felt  in  giving  the 
solicitors  a  charge  upon  the  entire  fund  in  a  partition  action, 
^■"yt  J-)  granted  an  injunction  to  prevent  the  plaintiffs  from 
receiving  any  money  in  the  action,  or  by  way  of  compromise, 
without  notice  to  the  solicitors  {Lloyd  v.  Jonu,  27  W.  R.  655). 
There  must  be  an  actual  **  recovery  or  preservation  *'  of  the 
property,  and  it  must  take  place  through  the  instrumentality  of 
the  solicitor.  Hence  it  is  not  possible  to  make  a  charge  upon  an 
easement— e.y.,  the  right  to  light  and  air  {Foxon  v.  Qaiooigne^ 
L.  R.  0  Ch.  654).  The  real  question  in  such  cases  must  be 
whether  proof  has  been  given  to  the  satisfaction  of  the  Cotut  of 
the  actusJ  recovery  or  preservation  of  property  by  means  of  the 
suit,  which  is  always  a  question  of  fact  (per  Selbome,  L.C.,  in 
PinkerUm  v.  EaUon,  16  Eq.  493  ;  CharUon  v.  Charlton,  52  L.  J. 
Ch.  971).  And  in  Pierwny.  Knutsford  Ettate  Co.,  18  Q.  B.  D. 
666.  A,  the  Court  declined  to  give  a  charging  order  upon  money 
paid  into  the  Bankruptoy  Court  to  abide  the  result  of  a  counter- 
claim, inasmuch  as  the  right  to  it  depended  on  the  discretion  of 
the  Bankruptoy  Court,  which  might  be  affected  by  circumstances 
outside  the  litigation.  The  charge  on  the  property  recovered  or 
preserved  is  in  the  nature  of  salvage,  and  may  be  made  on  the 
interest  of  persons  who  did  not  employ  the  solicitor,  and  who 
were  not  parties  to  the  action,  if  they  adopt  the  benefit  obtained 
by  it.  It  makes  no  difference  that  the  persons  whose  interests 
are  to  be  charged  are  infants,  but  the  Court  will  not  make  the 
order  until  the  infants  have  bad  an  opportunity  of  being  heard 
on  it  {Cfreer  v.  Younff,  24  Ch.  D.  545.  A  ;  Jaekton  v.  Smith,  53 
L.  J.  972). 

A  trustee  is  a  person  who-e  duty  it  is  to  preserve  the  property ; 
he  is  the  owner  of  the  property  for  this  purpose,  and  he  repre- 
sents the  oettui  que  tnttt ;  as  he  represents  toe  cestui  que  trutt, 
his  solicitor  is  entitled  to  a  charge  upon  the  whole  of  the  trust 
property  recovered  through  his  exertions  {BuUey  v.  Bulley,  8  Ch. 
D.  479.  A). 

In  JU  Fiddey,  Jone$  v.  Frost,  L.  R  7  Ch.  773,  it  was  urged 
that  the  solicitor  was  not  entitled  to  an  order,  as  the  suit  had 
been  practically  useless,  but  the  Court  decided  that  the  suit  had 
not  been  practically  useless,  as  a  cloud  or  doubt  which  affected 
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the  title  had  been  removed,  and  that  as  the  plaintiff  knew  that 
there  was  a  pending  8uit»  and  that  costs  must  nave  been  incarred 
in  it,  he  ought  to  have  inquired  whether  the  solicitor  had  been 
paid. 

Plaintiffs  in  an  action  having  mortgaged  their  interest  in  an 
estate,  it  was  lield  that  the  mortgagees,  having  notice  of  the 
action,  they  were  presumed  to  have  known  the  rights  of  the 
solicitor  to  the  plaintiff,  and  that  his  charge  ought  not  to  be 
postponed  to  the  mortgagee,  he  not  having  been  guilty  of  any 
misrepresentation  or  concealment  {FaithfuU  v.  Atom,  7  Cb.  D.  495. 
A).  As  a  general  rule,  says  Pollock,  B. ,  in  Dallow  v.  Garrold^  18 
Q.  B.  D.  646,  it  is  dearly  laid  down  by  the  cases  that  all  persons 
of  business  when  dealing  with  a  fund  obtained  by  litigation 
must  be  assumed  to  be  aware  that  the  fund  is  to  be  considered 
as  subject  to  the  deduction  of  the  costs  to  be  paid  to  the 
solicitor  who  has  conducted  the  litigation  which  is  successful ; 
affirmed  on  appeal  (W.  N.  1884,  281). 

In  Twynam  v.  Porter,  11  Eq.  181,  it  was  attempted  to  deprive 
a  solicitor  of  his  rights  by  the  principals  entering  into  a  oom- 
prumise  without  tus  knowledge.  There  is  no  rule  that  the 
parties  may  not  compromise  an  action  without  the  intervention 
of  their  solicitors;  they  must,  however,  do  so  honourably,  and  not 
intend  to  cheat  their  solicitors  of  their  proper  charges  (per 
Lindley,  L.J.,  in  The  Hope,  8  P.  D.  146.  A). 

A  solicitor,  who  has  gut  a  charging  order,  being  changed  after 
the  administration  decree,  cannot  have  an  order  for  payment  of 
his  costs  till  after  the  hearing  on  further  consideration  {Re 
Green,  26  Ch.  D.  16.  A). 

As  to  charging  an  annuity  given  to  a  married  woman  for  her 
separate  use  without  power  of  anticipation,  see  Re  Kecuie,  12  £q. 
116. 

Where  a  trustee  in  bankruptcy  intervenes  and  adopts  the 
action  he  takes  the  fruits  of  it,  subject  to  the  solicitor's  lien  for 
costs  up  to  that  date  {Emden  v.  Carte,  19  Ch.  D.  811.  A). 

The  Uen  of  a  solicitor  for  his  costs  of  recovering  a  sum  of  money 
takes  priority  of  a  garnishee  order  niH  {S^tippey  v.  Orep,  49 
L.  J.  624.  A  ;  Sympmm  v.  Protkero,  26  L.  J.  Ch.  671 ;  BirchaU 
V.  Pitgia,  L.  K  10  C.  P.  397).  The  lien  upon  the  interest  of  his 
client  in  a  fund  paid  into  Court  through  his  exertions  would 
B*^m  to  be  paramount  to  the  claim  of  an  assignee  for  value 
without  notice  [Haymee  v.  Cooper,  38  L.  J.  Ch.  488). 

As  a  general  rule,  the  Statute  of  Limitations  does  not  begin  to 
run  until  the  termination  of  the  action  or  the  death  of  the  client 
KWhiieiiead  v.  Lord,  7  Ex.  691). 
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Notices,  Printing,  Papbb,  Copibs,  Office 
CopiKS,  Minutes,  &o. 

Rules  2,  8,  and  9  are  new.    The  remainder  of  the  Order  is 
taken  from  R.  S.  C.  (Costs). 

L  All  notices  required  by  these  Rules  shall  be  in     lvl  i 
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IVL  8. 
AffldAviti. 


Notices  how  writing,  unless  expressly  authorised  by  the  Court  or 
^"^^  .      a  Judge  to  be  given  orally. 

Acoounti         2.  All  accounts,  copies,  and  papers  left  at  Chambers, 
fooiB«5>.^'*    ^^      ^  written  upon  foolscap  paper,  bookwise,  unless 
the  nature  of  the  document  renders  it  impracticable. 

in  2.  3.  Proceedings  required  to  be  printed  shall  be 
Printing,  printed  on  cream  wove  machine  drawing  foolscap 
folio  paper,  19  lbs.  per  mill  ream,  or  thereabouts,  in 
pica  type  leaded,  with  an  inner  margin  about  three 
quarters  of  an  inch  wide,  and  an  outer  maigin  about 
two  inches  and  a  half  wide. 

4,  Any  affidavit  may  be  sworn  to  either  in  print 
or  in  manuscript,  or  partly  in  print  and  partly  in 
manuscript. 

Costs.  0. 1.       6.  Where  any  written  deposition  of  a  witness  has 
Depositions,  ^jg^jj   ^\edi,  such  deposition  shall    be   i^nted,  unless 
otherwise  ordered. 
The  wordf  "  for  use  on  trial  **  have  been  omitted. 

6.  The  Rules  of  Court  as  to  prmting  depositions 
and  affidavits  to  be  used  on  a  trial  shall  not  apply  to 
depositions  and  affidavits  which  have  previously  been 
used  upon  any  proceeding  without  having  been 
printed. 

Costs.  0.  V,      7.  "Where,  pursuant  to  these  Rules,  any  pleading, 
notice,  special  case,   petition  of  right,  deposition,  or  ^ 
affidavit  is  to  be  printed,  and  where  any  printed  or ' 
other  office  copy  of  any  such  document  is  to   be 
taken,  the  following  regulations  shall  be  observed  : 
(a.)  The  party  on  whose  behalf  the  deposition  or 
affidavit  is  taken  and  filed  is  to  print  the 
same  in  the  manner  provided  by  Rule  3  of 
this  Order : 
(6.)  To  enable   the    party  printing  to   print  any 
deposition  or  affidavit,  the  officer  with  whom 
it  is  filed  shall  on  demand  deliver  to  such 
party  a  copy  written  on  draft  paper  on  one 
side  only : 
(c.)  The  party  printing  shall,  on  demand  in  writing, 
furnish  to  any  other  party  any  number  of 
printed  copies,  not  exceeding  ten,  upon  pay- 
ment therefor  at  the  rate  of  Id.  per  folio 
for  one  copy,  and  ^  per  folio  for  every 
other  copy : 
^^^J^  (d)  As  between  a  aolicxtor  delivering  any  printed 
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Party  to 
print. 


Copy  to  be 
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Payment 
for. 
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copies  and  his  client,  credit  shall  be  given 
by  the  solicitor  for  the  whole  amount  pay- 
able by  any  other  party  for  such  printed 
copies: 

(e.)  The  party  entitled  to  be  furnished  with  a  print  Written 
shall  not  be  allowed  any  charge  in  respect  *^'*^' 
of  a  written  copy,  unless  the  Court  or  a 
Judge  shall  otherwise  direct : 

(/,)  Except  as  provided  by  Order  LV.  Rule  48,  Offl«««>py- 
the  party  by  or  on  whose  behalf  any 
deposition,  affidavit^  or  certificate  is  filed 
shall  leave  a  copy  with  the  officer  with 
whom  the  same  is  filed,  who  shall  examine 
it  with  the  original  and  mark  it  as  an  office 
copy ;  such  copy  shall  be  a  copy  printed  as 
^  above  provided  where  such  deposition  or 
affidavit  is  to  be  printed : 

Prorko  at  the  beginnings  of  ibis  Role  is  new. 

(^.)  The    party  or  solicitor  who    has   taken   any  Production, 
printed  or  written  office  copy  of  any  deposi- 
tion or  affidavit  is  to  produce  the  same  upon 
every  proceeding  to  which  the  same  relates  : 

{k)  Where  any  party  is  entitled  to  a  copy  of  any  Fumiahing 
deposition,  affidavit,  proceeding,  or  document  ^^^^ 
filed  or  prepared  by  or  on  behalf  of  another 
party,  which  is  not  required  to  be  printed, 
such  copy  shall  be  furnished  by  the  party  by 
or  on  whose  behalf  the  same  has  been  filed 
or  prepared : 

(t.)  The   parff  requiring    any  such   copy,   or  his  How 

solicitor,  is  to  make  a  written  application  to'^^****"®^' 
the  party,  by  whom  the  copy  is  to  be  fur- 
nished, or  his  solicitor,  with  an  undertisiking 
to  pay  the  proper  charges,  and  thereupon 
such  copy  is  to  be  made  and  ready  to  be 
delivered  at  the  expiration  of  twenty-four 
hours  after  the  receipt  of  such  request  and 
undertaking,  or  within  such  other  time  as 
the  Court  or  a  Judge  may  in  any  case 
direct,  and  is  to  be  furnished  accordingly 
upon  demand  and  payment  of  the  proper 
charges : 

{j\)  In  the  case  of  an  ex  parte  application  for  an  in-  injunction 
junction  or  writ  of  ne  exeai  regno^  the  party  J^.**^ 
making  such  application  is  to  furnish  copies 
of  the  affidavits  upon  which  it  is  granted 
upon  payment  of  the  proper  charges  imme- 


508  Order  LXVL  Notice^  Printing,  Paper,  &e. 

diately  upon  the  receipt  of  such  written 
request  and  undertaking  as  aforesaid,  or 
within  such  time  as  may  be  specified  in 
such  request,  or  may  have  been  directed  by 
the  Court  or  a  Judge : 
Affidavit  to  (Jc,)  It  shall  be  stated  in  a  note  at  the  foot  of  every 
whoM  be.  affidavit  filed  on  whose  behalf  it  is  so  filed, 

half  filed.  and  such  note  shall  be   printed  on  every 

printed  copy  of  an  affidavit  or  set  of  affi- 
davits, and  copied  on  every  office  copy,  and 
copy  furnished  to  a  party  : 
^meand  (/,)  Xhe  name  and  address  of  the  party  or  solicitor 
by  whom  any  copy  is  furnished  is  to  be 
indorsed  thereon  in  like  manner  as  upon 
proceedings  in  Court>  and  such  party  or 
solicitor  is  to  be  answerable  for  the  same 
being  a  true  copy  of  the  original,  or  of  an 
office  copy  of  the  original,  of  which  it  pur- 
ports to  be  a  copy,  as  the  case  may  be  : 
Numbering,  {nu)  The  folios  of  aU  printed  and  written  office 
copies,  and  copies  delivered  or  furnished  to 
a  party,  shall  be  numbered  consecutively  in 
the  margin  thereof,  and  such  written  copy 
shall  be  written  in  a  neat  and  legible  manner 
on  the  same  paper  as  in  the  case  of  printed 
copies: 
Refumito  (n.)  In  case  any  party  or  solicitor  who  shall  be 
furnish.  required  to  furnish  any  such  written  copy 

as  aforesaid  shall  either  refuse  or,  for 
twenty-four  hours  from  the  time  when  the 
application  for  such  copy  has  been  made, 
neglect  to  furnish  the  same,  the  person  by 
whom  such  application  shall  be  made  shall 
be  at  liberty  to  procure  an  office  copy  from 
the  office  in  which  the  original  shall  have 
been  filed,  and  in  such  case  no  costs  shall 
be  payable  to  the  solicitor  so  making  default 
in  respect  of  the  copy  so  applied  for : 
Costs  of  (o.)  Where,  by  any  order  of  the  Court  (whether  of 

printing.  appeal  or  otherwise)  or  a  Judge,  any  plead- 

ing, evidence,  or  other  document  is  ordered 
to  be  printed,  the  Court  or  Judge  may  order 
the  expense  of  printing  to  be  borne  and 
allowed,  and  printed  copies  to  be  furnished 
by  and  to  such  parties  and  upon  such  tenns 
as  shall  be  thought  fit. 

The  taxing  officer  may  allow  for  printed  copies  of  a  document 
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which  has  been  printed  for  uae  in  another  action  [The  Mammoth, 
63  L.  J.  P.  D.  70). 

8.  On    filing    any    instrument    or    document    in  Filing  in 
Admiralty  actions,  the  solicitor  shall  state,  in  writing,  pf^Sdon!^ 
on  a  printed  form  called  a  minute,  to  be  obtained  in 

the  Admiralty  Registry,  the  nature  of  the  instrument 
or  document  filed,  and  the  date  of  the  filing  thereof. 

9.  In  Admiralty  actions  a  record  of  all  such  minutes  Admiralty 
as  in  the  last  preceding  Rule  mentioned,  and  of  all  Sook.** 
actions  commenced  and  appearances  entered,  and  of  all 
orders  of  the  Court,  shall  be  entered  in  a  book  to  be 

kept  in  the  Admiralty  Registry,  called  the  '*  Minute 
Book." 


ORDER  LXVIL 
L  Sbrvicb  op  Orders,  &o. 
There  is  no  corresponding  Order  to  this. 

1.  Except  in  the  case  of  an  order  for  attachment,  original, 
it  shall  not  be  necessary  to  the  regular  service  of  an  ^^^^  ^ 
order  that  the  original  order  be  shown  if  an  oflBce  copy 

of  it  be  exhibited. 

2.  All  writs,  notices,  pleadings,  orders,  summonses.  Manner  of 
warrants,    and    other    documents,     proceedings,    and  »«»f^'^- 
written  communications  in  respect  of  which  personal 
service  is  not  requisite,  shall  be  sufficiently  served  if 

left  within  the  prescribed  hours  at  the  address  for 
service  of  the  j^rson  to  be  served,  as  defined  by  Orders 
IV.  and  XIL,  with  any  person  resident  at  or  belonging 
to  such  place. 

Leaving  a  summons  for  judgment  nnder  Order  XIV.  in  the 
letter-box  is  not  good  service  {Jiminez  v.  Owen,  W.  N.  1888,  282). 

3.  Notices  sent  from  any  office  of  the   Supreme  officui 
Court  may  be  sent  by  post ;  and  the  time  at  which  ^^  ^^ 
the  notice  so  posted  would  be  delivered  in  the  ordinary 
course  of  post  shall  be  considered  as  the  time  of 
service  thereof,  and  the  posting  thereof  shall  be  a 
sufficient  service. 

4.  Where  no  appearance  has  been  entered  for  a  niing  with 
party,  or  where  a  party  oi  his  solicitor,  as  the  case  offi!^! 
may  be,  has  omitted  to  give  an  address  for  service  as 
required  by  Orders  IV.  and  XIL,  all  writs,  notices, 
pleadings,  orders,  summons,  warrants,  and  other  docu- 
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ments,  proceedings,  and  written  communications  in 
respect  of  which  personal  service  is  not  requisite,  may 
be  served  by  filing  them  with  the  proper  officer. 

Penoiui  6.  Where  personal    service  of    any  writ,    notice, 

eSKcSk.*^  pleading,  order,  summons,  warrant,  or  other  document, 
proceeding,  or  written  communication  is  required  by 
these  Rules  or  otherwise,  the  service  shall  be  effected 
as  nearly  as  may  be  in  the  manner  prescribed  for  the 
personal  service  of  a  writ  of  summons. 

subitttuted  g^  Where  personal  service  of  any  writ,  notice, 
pleading,  summons,  order,  warrant,  or  other  document, 
proceeding,  or  written  communication  is  required  by 
these  Rules  or  otherwise,  and  it  is  made  to  appear  to 
the  Court  or  a  Judge  that  prompt  personal  service 
cannot  be  effected,  the  Court  or  Judge  may  make  such 
order  for  substituted  or  other  service,  or  for  the  sub- 
stitution of  notice  for  service  by  letter,  public  advertise- 
ment, or  otherwise,  as  may  be  just 

Service  of  an  interpleader  smnmons  in  Germany  was  directed 
aooording  to  the  lex  domicilii  of  the  claimants  ( Few  der  Kan  v. 
AMhwofd,  W.  N.  1884,  68). 

Subsequent  7.  Where  a  party  after  having  sued  or  appeared 
by^iwSSw.  ^^  person  has  given  notice  in  writing  to  the  opposite 
'  party  or  his  solicitor,  through  a  solicitor,  that  such 
solicitor  is  authorised  to  act  in  the  cause  or  matter  on 
his  behalf,  all  writs,  notices,  pleadings,  summonses, 
orders,  warrants,  and  otlier  documents,  proceedings, 
and  written  communications  which  ought  to  be  de- 
livered to  or  served  upon  the  party  on  whose  behalf  the 
notice  is  given  shall  thereafter  be  delivered  to  or  served 
upon  such  solicitor. 

wbsre  party  8.  Where  a  person  who  is  not  a  party  appears  in  any 
iJ^MwSr^  proceeding,  either  before  the  Court  or  in  Chambers, 
service  upon  the  solicitor  in  London  by  whom  such 
person  appears,  whether  such  solicitor  act  as  principal 
or  agent,  shall  be  deemed  good  service,  except  in 
matters  requiring  personal  service. 

AfBdaviu  of     9*  Affidavits  of  service  shall  state  when,  where,  and 
service.       how,  and  by  whom,  such  service  was  effected. 

II.  Adioraltt  Actions. 

howkSS**  ^^*  ^^^'y  instrument,  under  the  seal  of  the  Courts 
and  prepared  in  the  Admiralty  Registry,  shall  be 
issued  on  a  notice  iiled  by  the  solicitor  applying  for 
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the  same,  and  shall  bear  date  od  the  day  on  which  it 
is  issued. 

11.  Every  instrument  shall  be  served  within  twelve  To  be  served 
months  from  the  day  on  which  it  bears  date,  otherwise  wte 
the  service  thereof  shall  not  be  valid.  months 

12.  No  instrument  except  a  warrant  shall  be  served  Sundays, 
on  a  Sunday,  Good  Friday,  or  Christmas  Day.  *** 

13.  Every  warrant  or  other  instrument  required  to  serrioe  by 
be  served  by  the  Marshal  shall  be  left  by  the  solicitor  MwrahaL 
taking  out  the  same  with  a  notice  in  the  Admiralty 
Registry. 

14.  The  service  of  any  instrument  by  the  Marshal  Verified  by 
shall  be  verified  by  his  certificate.     The  service  of  any  «»'^^^^- 
instrument  by  a  solicitor,  his  derk,  or  agent,  shall  be 
verified  by  an  affidavit 


ORDER  LXVni. 

Appucation  of  Rules  in  Crown  Rbvbnub  and 
Matrimonial  Casks. 

The  appUoatum  of  these  Riilei  has  been  somewhat  extended. 

1.  Subject  to  the  provisions  of  this  Order,  nothing    ixir  \. 
in  these  Rules,  save  as  expressly  provided,  shall  afiect  ^^JJJ^d**** 
the  procedure  or  practice  in  any  of  the  following  from  the 
causes-  or  matters : —  *^^*** 

(a.)  Crimins^  proceedings ; 

(6.)  Proceedings  on  the  Crown  side  of  the  Queen's 
Bench  Division ; 

(c)  Proceedings  on  the  Revenue  side  of  the  Queen's 

Bench  Division ; 

(d)  Proceedings  for  Divorce  or  other  Matrimonial 

Causes. 

In  the  AiL'Qm,  v.  Metnrp,  ZHtt,  Ry.,  6  Ex.  D.  218.  A,  the 
Company  applied  to  have  the  evidence  taken  orally.  It  was 
held  that  though  the  practice  in  Revenue  cases  bad  not  been 
abolished,  it  must  be  worked  with  reference  to  the  principle 
established  by  the  Judicature  Act  that  oral  evidence  is  to  be 
had  where  there  b  no  special  reason  to  the  contrary. 

2.  The  following  Orders  shall,  as  far  as  they  are    lxil%, 
applicable,  apply  to  all  civil  proceedings  on  the  Crown  tF^^Si^^ 
side  of  the  Queen's  Bench  Division,  including  man-  ^"^•'JJ^ 
damus  and  prohibition,  and  also  to  quo  toarranto,  and  ^^ceedings. 
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to  all  proceedings  on  the  Revenue  side  of  the  said 
Division;  namely: — 

(a.)  Order  XXVIII.  (Amendment) ; 

(b,)  Order  XXXIV.  (Special  case) ; 

(c.)  Order  XXXVIIL  (Affidavits); 

(d,)  Order  LIL  (Motions) ; 

(e.)  Order  LVIIL  (Appeals) ; 

(/.)  Order  LXIV.  (Time) ; 

(g.)  Order  LXV.  (Costs); 

(k)  Order  LXVI.  (Notices,  Ac.) ; 

(t.)  Order  LXX.  (Non-compliance) ; 

Provided,  that  Order  LXVIIL  shall  not  apply  to 
quo  warranto, 

ProoeedingB  in  quo  warranto  are  now  deemed  civil  proceedings 
for  purposes  of  appeal  or  otherwriae  (Jud.  Act,  1884,  b.  15). 

A  case  stated  by  a  Sessions  on  appeal  against  a  poor  rate  is  a 
civil  proceeding  on  the  Crown  side  of  the  Queen*s  Bench  Divi- 
sion (Clark  v.  Overseen  of  FitherUm  An^ar,  6  Q.  B.  D.  189).  So 
is  a  certiorari  to  quash  an  order  of  Justices  under  the  Public 
Health  Act,  1876,  s.  168  ;  Beg.  y.Morrit,  81  W.  R.  609).  A 
special  case  upon  appeal  against  a  summary  conviction  by  Jus- 
tices under  the  Weights  and  Measures  Act  would  appear  not  to 
be  so  {Reg.  v.  Baxendale,  6  Q.  B.  D.  144,  note). 

Pleadings  In      3-  Where  pleadings  in  prohibition  are  ordered,  the 
prohibiUon.  pleadings  and  subsequent  proceedings,  including  judg- 
ment and  assessment  of  damages,  if  any,  shall  be,  as 
nearly  as  may  be,  the  same  as  in  an  ordinary  action 
for  damages. 

Affidavitnon      4.  Affidavits  used  in  applications  on  the  Crown 
urown  side,  gide  of  the  Quccu's  Bench  Division  shall  be  intituled 
in  the  Queen's  Bench  Division. 


ORDER  LXIX. 

Arrest  of  Defendant  under  sec.  6  of  the 
Debtors  Act,  1869. 

This  Order  is  taken  from  R.  G.  M.  T.,  1869,  Rules  6>11. 

R.  G.  M.  T,      1.  An  order  to  arrest  under  the  6th  section  of  the 
Order%ow  Debtors  Act,  1869  (which  shall  be  in  the  Form  No. 
made.*         31  in  Appendix  K,  with  such  variations  as  circum- 
stances  may  require)   shall   be  made  upon  affidavit 
and  ex  parte  ;  but  the  defendant  may  at  any  time 
after  arrest  apply  to  the  Court  or  a  Judge  to  rescind 
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or  vary  the  order,  or  to  be  discharged  from  custody,  and  di«- 
or  for  such  other  relief  as  may  be  just  chMg«d. 

Matters  relating  to  the  liberty  of  t&e  Btibject  are  not  within 
the  jtirisdiction  of  a  Master  (Order  LIV.  12a). 

2.  An  order  to  arrest  shall  before  delivery  to  the  it  g.  m.  t. 
sheriff  be  indorsed  with  the  plaintiflf s  address  for  ser-  order%ow 
vice  as  required  by  Order  IV.  Rules  1  and  2.     Con-  indorsed. 
current  orders  may  be  issued  for  arrest  in  different 
countiea      The  sheriff'  or  other  ofi&cer  executing  llie 
order  shall  be  entitled  to  the  same  fees  as  heretofore. 

31  The  security  to  be  given  by  the  defendant  may  jt  q.  m.  t. 
be  a  deposit  in  Cfourt  of  the  amount  mentioned  in 'the  security, 
order,  or  a  bond  to  the  plaintiff  by  the  defendant  and  bow  given, 
two  sufficient  sureties  (or  with  the  leave  of  the  Court 
or  a  Judge  either  one  surety  or  more  than  two),  or, 
with  the  plaintiff's  consent^  any  other  form  of  security. 
The  plaintiff  may,  within  four  days  after  receivmg 
particulars  of  the  names  and  addresses  of  the  proposed 
sureties,  give  notice  that  he  objects  thereto,  stating  in 
the  notice  the  particulars  of  his  objections.  In  such 
case  the  sufficiency  of  the  security  shall  be  determined 
by  a  Master,  who  shall  have  power  to  award  costs  to 
either  party.  It  shall  be  the  duty  of  the  plaintiff  to 
obtain  an  appointment  for  that  purpose,  and  unless  he 
do  so  within  four  days  after  giving  notice  of  objection 
the  security  shall  be  deemed  sufficient 

4.  The  money  deposited,  and  the  security,  and  all  r.  a,  m.  t, 
proceedings  thereon,  shall  be  subject  to  the  order  and  cont^'i  of 
control  of  the  Court  or  a  Judge.  the  Court. 

6.  Unless    otherwise    ordered,    the   costs    of    and  r.  a.  m.  t. 
incidental  to  an  oxdev  of  arrest  shall  be  costs  in  the  q^^' 
causa 

6.  Upon    payment    into    Court   of    the    amount  a  o.  m.  r. 
mentioned  in  the  order,  a  receipt  shall  be  given ;  Discharge 
and  upon  receiving  the  bond  or  other  security,  a  cer-  upon  pay- 
tificate  to  that  effect  shall  be  given,  signed  or  attested  ^^ 

by  the  plaintiff's  solicitor  if  he  hetve  one,  or  by  the 
plaintiff  if  he  sue  in  person.  The  delivery  of  such 
receipt,  or  a  certificate  to  the  sheriff  or  other  officer 
executing  the  order,  shall  entitle  the  defendant  to  be 
discharg^  out  of  custody. 

7.  The  sheriff  or  other  officer  named  in  an  order  to  ^  ^\^'  ^' 
arrest  shall,  within  two  days  after  the  ^arrest,  indorse  indoree- 
on  the  order  the  true  date  prsuch  arrest  S  wrolt*** 

2  k 
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ORDER  LXX. 
Effect  of  Non-Compliance. 

Rule  1  of  this  Order  has  been  extended  to  "any  Rule  of 
practioe  fdr  the  time  being  in  force."  Rule  2  of  the  former 
Order  is  now  Order  XXVIIL  12.  The  rest  of  the  Order  is 
new. 

Lix.  1.  1.  Non-compliance  with  any  of  these  Rules,  or  with 
notrooderS  ^^7  ^^  ^^  practice  for  the  time  being  in  force,  shall 
void.  not  render  any  proceedings  void  unless  the  Court  or  a 

Judge  shall  so  direct,  but  such  proceedings  may  be  set 
aside  either  wholly  or  in  part  as  irregular,  or  amended, 
or  otherwise  dealt  with  in  such  manner  and  upon  such 
terms  as  the  Court  or  Judge  shall  think  fit 

Irregularity      2.  No  application  to  set  aside  any  proceeding  for 
Lachoa.        irregularity   shall    be    allowed    unless    made  within 
reasonable  time,  nor .  if  the  party  applying  has  taken 
any  fresh  step  after  knowledge  of  the  irre'gularity. 

A  defendant  who  appears  to  a  writ  which  is  irregular  to  his 
knowledge  cannot  afterwards  have  it  set  aside,  as  he  has  taken 
a  fresh  step  within  the  meaning  of  this  Rule,  and  thereby  waived 
the  irrogularity  {Mulckem  v.  Doerkt,  68  L.  J.  526). 

In  Hampden  v.  Wallit,  26  Ch.  D.  746.  A,  a  party,  whose 
solicitor  was  served  with  an  order  which  did  not  bear  the 
requisite  indorsement,  took  out  a  summons  for  further  time, 
held  that  he  did  not  thereby  waive  the  irregularity  of  the 
service. 


Objections 
to  be  set 


out. 


Costs. 


3.  Where  an  application  is  made  to  set  aside  pro- 
ceedings for  irregularity,  the  several  objections  in- 
tended to  be  insisted  upon  shall  be  stated  in  the 
summons  or  notice  of  motion. 

4.  When  a  summons  is  taken  out  to  set  aside  any 
process  or  proceeding  for  irregularity  with  costs,  and 
the  summons  is  dismissed  generally  without  any 
special  direction  as  to  costs,  it  is  to  be  understood  as 
diismissed  with  costs.   . 


Lxirr.  I. 


ORDER  LXXI. 
Interpretation  op  Terms. 

1.  The  provisions  of  the  100th  section  of  the 
Principal  Act  shall  apply  to  these  Rules. 

In  Uie  construction  of  these  Rules,  unless  there  is 
anything  in  the  subject  or  context  repugnant  thereto, 
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the  several  words  hereinafter  mentioned  or  referred  to 
shall  have  or  include  the  meanings  following : — 
"Originating  Summons"    means  a    summons    by 
which  proceedings  are  commenced  without 
writ: — 
"  Person  "  includes  a  body  corporate  or  politic  : 
"  Probate  actions  "  include  actions  and  other  matters 
relating  to  the  grant  or  recall  of  probate  or 
of  letters  of  administration  other  than  com- 
mon form  business : 
"  Proper  officer  "  means  an  officer  to  be  ascertained  as 
follows : — 
(a.)  Where  any  duty  to  be  discharged  under  the 
Acts  or  these  Rules  is  a  duty  which  has 
heretofore  been  discharged  by  any  officer, 
such  officer  shall  continue  to  be  the  proper 
officer  to  discharge  the  same  : 
(6.)  Where  any  new  duty  is  under  the  Acts  or 
these  Bules  to  be  discharged,  the  proper 
officer  to  discharge  the  same  shall  be  such 
officer  as  may  from  time  to  time  be  directed 
to  discharge  the  same,  in  the  case  of  an 
officer  of  the  Supreme  Court,  or  the  High 
Court  of  Justice,  or  the  Court  of  Appeal, 
not  attached  to  any  Division,  by  the  Lord 
Chancellor,  and  in  the  case  of  an  officer 
attached  to  any  Division,  by  the  President 
of  the  Division,  and  in  the  case  of  an  officer 
attached  to  any  Judge,  by  such  Judge  : 
"  Master  "  means  a  Master  of  the  Supreme  Court  of 

Judicature : 
"  Receiver  "  includes  consignee  or  manager  appointed 

by  or  under  an  order  of  the  Court : 
'* Taxing  Officer"    means  Taxing  Master    in  the 
Chancery  Division,  and  the  Master  or  person 
whose  duty  it  is  to  tax  the  costs  to  be  taxed 
in  the  other  Divisions  respectively : 
"  The  Principal  Act "  means  the  Supreme  Court  of 

Judicature  Act,  1873 : 
"  The  Acts "  means  the  Supreme  Court  of  Judica- 
ture Acts,  1873  to  1879,  the  Appellate 
Jurisdiction  Act,  1876,  and  the  Supreme 
Court  of  Judicature  Act,  1881 : 
"Central  Office"  means  the  Central  Office  of  the 
Supreme  Court  of  Judicature. 

2.  In  these  Rules,  unless  repugnant  to  the  context,  Singular 
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importa  the  the  singular  nmnber  shall  indude  the  plural,  and  the 
plural.        plural  nmnbez  shall  includs  the  singular. 


ORDER  LXXIL 

Genbral  Rules. 

oidTOoctioe,      1.  No  Order  or  Rule  annulled  by  any  former  Order 
*  shall  be  revived  by  any  of  these  Rules,  unless  ex- 

pressly so  declared. 

2.  Where  no  other  provision  is  made  by  the  Acts 
or  these  Rules,  the  present  procedure  and  practice 
remain  in  force. 

See  note  to  sec  21,  Jad.  Act,  1876. 

3.  During  the  period  of  any  vacancy  in  the  office  of 
Lord  Chancellor,  and  when  the  Great  Seal  is  not  in 
Commission,  these  Rules  shall  operate  as  if  wherever 
the  words  "Lord  Chancellor"  are  used,  the  words 
"Lord  Chief  Justice  of  England"  were  used;  and 
during  the  period  of  any  vacancy  in  the  office  of  Lord 
Chief  Justice  of  England,  as  if  wherever  the  words 
"  Lord  Chief  Justice  of  England  "  are  used  the  words 
"  Lord  Chancellor  "  were  used. 


FORMS. 

APPENDIX  (A)- 


PAET  L 

FoBKs  OF  Writs  of  Summons,  <feo. 

General  Farm  of  Writ  of  Summons. 

No  1. 

18    «      [ffere  put  the  letter  and  number.} 
In  the  Hi£^  Gonrt  of  Justioe.        Between  A.  B.      Plaintiff, 
Diyisioii.  and 

0.  D.  and  E.  F.      Defendants. 
YiOTOBiA,  by  the  Grace  of  God,  <h;. 
To  0.  D.  of  in  the  ooonty  of 

We  command  you,  That  within  eight  days  after  Ue  sernce 
of  this  writ  on  yon,  inclusive  of  the  &j  of  such  sendee,  you  do 
cause  an  appearance  to  be  entered  for  you  In  an  action  at  the 
suit  of  A.  B.;  and  take  notice  that  in  default  of  your  so  doing 
the  plaintiff  may  proceed  therein,  and  judgment  may  be  given 
in  your  absence. 

Witness,  Roundkll,  Eabl  op  Sslbobnb,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the  year  of 
Our  Lord  One  thousand  eight  hundred  and 
Memorandum  to  he  ntbscribed  on  tfie  writ, 
N.B— This  writb  to  be  served  within  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed,  within 
six  calendar  months  from  the  date  of  the  last 
renewal,  including  the  day  of  such  date,  and  not 
afterwards. 
The  defendant  [or  drfendanls]  may  appear  hereto  by  enter- 
ing an  appearance  [or  appearances]  either  per- 
sonally or  by  solicitor  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 
Indortements  to  he  made  on  the  writ  he/ore  Utue  thereof. 
The  plaintiff*s  claim  is  for,  <£«. 

This  writ  was  issued  by  the  said  plaintiff,  who  resides  at  , 
or,  tills  writ  was  issued  by  E.  F.,  of  ,  whose  address  for 

service  is  ,  solicitor  for  the  said  plaintiff,  who  resides 

at  ,  or  this  writ  was  issued  by  G.  H.,  of  ,  whose 

address  for  service  is  ,  agent  for  of  ,  solici- 

tor for  the  said  plaintiff,  who  resides  at  [mention  the  city, 

town,  or  parish,  and  alio  the  name  of  the  street  and  number  of 
M«  house  of  the  ptaintiJTs  residence,  if  any]. 
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JndortemerU  to  he  made  on  the  writ  <rfter  setvice  thereof. 
This  writ  waa  serred  by  me  at  on  the  defendant 

on  the  day  of 

18    . 
Indorsed  the  day  of  18    • 

(Signed) 
(Address) 


No.   2. 

Specially  Indorsed  Writ,  Order  III  Rule  6. 

18    .  [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 
Between 

Plaintiff 
and 

Defendant. 
ViOTORiAj  by  the  Graoe  of  G^  d:e,,  to 
of  in  the  oounty  of 

We  command  you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 
appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 
And  take  notice,  that  in  default  of  your  so  doing  the  jdaintifF  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Boundbll,  Earl  of  Sklbornb,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the  year  of 
Our  Lord  One  thousand  eight  hundred  and 

N.B. — ^This  writ  is  to  be  served  witibin  twelve  calendar 
months  from  the  date  thereof,  or,  if  renewed,  within  six  calendar 
months  from  the  date  of  the  last  renewal,  including  the  day  of 
such  date,  and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Boyal 
Courts  of  Justice,  London. 

Statement  of  Claim, 
The  plaintiffs  daim  is 

Particulars : — 
Place  of  Trial 

(Signed) 
And  the  sum  of  £  f[or  sudi  sum  as  may  be  allowed  on 

taxation],  for  costs.    If  the  amount  claimed  is  paid  to  the 
plaintiff  or  h    solicitor  or  agent  within  four  days  from  the  ser- 
vice hereof  further  proceedings  will  be  stayed. 
This  writ  was  issued  by  tli^  said  plaintiff  who  resides  at 


[or]  this  writ  was  issued  by  £.  F.,  of 
>  addr 


whose  address  for  service  is  ,  solicitor  for  the  said 

plaintiff,  who  resides  at  ,  [or]  this  writ  was  issned 

by  G.  H.,  of  whose  address  for  service  is 

agent  for  of 

solicitor  for  the  said  plaintiff  who  resides 
at 

This  writ  was  served  by  me  at 
on  the  defendant  on 

the  day  of  18    . 

Indorsed  the  day  of  18    • 

(Signed) 
(Address) 
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No.  3. 

Writ  for  issue  from  District  Registry, 

18    .    [Here  put  the  letter  and  nwnber,'\ 
In  the  High  Coxai  of  Justice. 
Division. 

{Manohe$ter)  IHttriet  RegiMiry, 
Between 

PlAfaitifiF» 
and 

Defendant. 
ViOTORiA,  by  the  grace  of  God,  <C«.,  to 

of  in  the 

of 

We  command  you,  that  within  eight  days  after  the  service  of 

this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  an 

appearance  to  be  entered  for  you  in  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff 

mi^prooeed  therein,  and  judgment  may  be  given  in  your  absence. 

Witness,  Roundbll,  £arl  of  Sblbornb,  Lord  High  Chan- 
cellor of  Great  Britain,  the  day  of  in  the 
year  of  Our  Lord  One  thousand  eight  hundred  and 

N.R — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of  the 
registrar  of  that  dirtrict*  •  insert 

A  defendant  who  neither  resides  nor  carries  on  business  within  address  of 
the  said  district  may  enter  appearance  either  at  the  office  of  the  ^^<^ 
said  registrar  or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 

The  phdntiff's  daim  is 

This  writ,  &a 

{N,B,—T1u  add/rtufor  iervice  mutt  be  wUhin  the  diitriet). 

This  writ  was  served,  ko. 


No.  4. 

Specially  IndorsetfWrit  fvr  issue  from  District  Registry » 

18        .    {Here  ptU  the  letter  and  number,] 
Jn  the  High  Court  of  Justice. 
Division. 
{Manchester)  District  Registry. 
Between 

Plaintiff, 
and 

Defendant. 
ViOTOBiA,  by  the  grace  of  Grod,  dee,  to 

in  the 

We  oommand'you,  that  within  eight  days  after  the  service  of 
this  writ  on  you,  indusive  of  the  day  of  such  service,  you  cause 
an  appearance  to  be  entered  for  you^in  an  action  at  the  suit  of 
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And  take  notioe,  that  in  default  of  your  so  doing  the  pbuntiif 
may  proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  d^ 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of  the 
•  Insert        registrar  of  that  district* 

mddreas  of         -^  defendant  who  neither  reddes  nor  carries  on  business  within 
office.  the  said  district  may  enter  appearance  either  at  the  office  of  the 

said  registrar  or  at  the  Central  Office,  Royal  Courts  ci  Justice, 
London. 

Statement  of  Claim : 
The  plaintifTs  claim  is 

Partieutars : — 
Place  of  Trial 

(Signed) 

And  the  sum  of  £  [or  such  sum  as  may  be  allowed 

on  taxation]  for  costs.  If  the  amount  dahned  is  paid  to  the 
plaintiff  or  h  solicitor  or  agent  within  four  days  from  the 
service  hereof,  further  proceedings  will  be  stayed. 

This  writ,  &C. 

(N.B.— rA«  addre$»  for  service  mtutf  he  wthm  the  dUtricL) 

This  writ  was  served,  ^ 


No.  5. 


Writ  for  Service  out  of  the  Juriadiction,  or  v^iere  Notice 
in  lieu  of  service  is  to  be  given  out  of  the  Jurisdiction, 

18      .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice.        Between  A.  B.    Plaintiff, 
Division.  and 

C.  D.  and  E.  F.    Defendants. 
ViOTOBiA,  by  the  grace  of  God,  <fcc 
To  C.  D.  of 
We  command  you,  C.  D.,  That  within  [here  intert  the  number 
of  days  directed  by  the  Court  or  Judge  ordering  the  service  or 
notioe[  after  the  service  of  this  writ  [or  notice  of  thia  lorit,  as  the 
case  may  be]  on  you,  inclusive  of  the  day  of  such  service,  you  do 
cause  an  appearance  to  be  entered  for  you  in  the  Division 

of  Our  High  Court  of  Justice  in  an  action  at  the  suit  of  A.  B. ; 
and  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may 
proceed  therein,  and  judgment  may  be  given  in  your  absence. 
Witness,  <fcc. 

Memoranda  and  Indorsement  as  in  Form  No.  1. 
Indorsement  to  be  made  on  the  writ  before  the  issue  therecf, 
N.B. — This  writ  is  to  be  used  where  the  defendant  or  all  the 
defendants  or  one  or  more  defendant  or  defendants  is  or  are  out 
of  the  jurisdiction.  When  the  defendant  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  <^  the 
writ,  and  not  the  writ  itself,  is  to  be  served  upon  him. 
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No.  6. 

Specially  Indorsed  Writ  for  Service  out  of  the 
Juriediction. 

[Heading  as  m  Pom  1.] 

YiorOBiA,  by  the  grace  of  God,  dte.,  to 
of  in  the 

of 

We  oommand  yon,  that  within*  days  after  eervicef  •  Ina«rt  No. 

of  this  writ  on  yon,  inclusive  of  the  day  of  such  service,  you  Ji^Sd  bv 
cause  an  appearance  to  be  entered  for  ygu  in  an  action  at  the  qq^j^  qj.  ^ 
suit  of  Judge. 

And  take  notice  that  in  default  of  your  so  doing  the  plaintiff  ^?i^^^ 
m^jproceed  therein,  and  judgment  may  be  given  in  your  absence.  ^  tobo    ^ 

Witness,  &C.  tarred,  in- 

N.B.  — ^This  writ  is  to  be  served  within  twelve  calendar  months  sert  here 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months  *'  ^  notice." 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

Appearance  is  to  be  entered  at  the  Central  Office,  Royal  Courts 
of  Justice,  London. 

Statement  of  Claim : — 

The  plaintiff's  daim  Is 

Particulars  : — 

Place  of  Trial 

(Signed) 
And  £  [or  such  sum  as  may  be  allowed  on  taxation] 

for  costs.    If  the  amount  claimed  is  paid  to  the  plaintiff  or  h 
Bolicitor    or  agent    within*  days  from  servicef  *  Insert  No. 

hereof,  further  proceedings  will  be  stayed.  Umitod  for 

This  writ  was  issued,  &c.  appeiiraiioe. 

This  writ  [or  notice  of  this  writ]  was  served,  ko,  t  unotice 

N.B.— This  writ  is  to  be  used  where  the  defendant,  or  all  the  *^  »J^«d 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out  t^^^t^" 
of  the  jurisdiction.    When  the  defendant  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the  writ 
and  not  the  writ  itself  is  to  be  served  upon  him. 


No.  7. 


Writ  from  District  Registry  for  Service  out  of  the 
Jurisdiction, 

[Heading  as  in  Porm  8.] 

YiOTOBiA,  by  the  grace  of  Gk>d,  dbe»,  to  *J^^  ^^ 

ot  days 
of  directed  by 

We  command  you,  that  within*  days  after  service  off  judge,*^' 

this  writ  on  you,  inclusive  of  the  day  of  such  service,  you  cause  f  If  notice 
an  appearance  to  be  entered  for  you  in  an  action  at  the  suit  of      ^^^^Jj  ^ 
And  take  notice,  that  in  default  of  your  so  doing  the  plaintiff  may  ^^[here 
proceed  therein,  and  judgment  may  be  given  in  your  absence.      *<  notice  ot  ** 
WitneM,&a 
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N.B. — This  writ  is  to  be  served  within  twelve  olendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  mw  enter  appearance  at  the  office  of  the 
*  Insert        registrar  of  that  district* 

address  of         A  defendant  who  neither  resides  nor  carries  on  business  within 
office.  I  i^^Q  g|^^  district  may  enter  appearance  either  at  the  office  of  the 

said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Justice, 
London. 

The  plaintiffs  daim  is 

This  writ  was  issued  by,  &c 

(N.B. — The  addrenfor  service  mutt  he  within  the  didricL) 

This  writ  [or  notice  of  this  writ]  was  served,  &c. 

N.B. — This  writ  is  to  be  used  where  the  defendant,  or  all  the 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  out 
of  the  jurisdiction.  Where  the  defendant  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the  writ 
and  not  the  writ  itself  is  to  be  served  upon  him. 


No.  8. 


Specially  Indorsed  Writ  from  District  Registry  for 

Service  out  of  the  Jurisdiction, 

[Heading  cu  in  Farm  8.] 

ViOTOBiA,  by  the  grace  of  God,  <{».,  to . 

of  in  the 

of 
»  iQgQf^  -gf^  We  command  you,  that  within*  days  after  this  service  off 

of  days  this  writ  on  you,  inclusive  of  the  day  of  such  service,  you 
directed  by  cause  an  Mipearance  to  be  entered  for  you  in  an  action  at  the 
Court  or       guit  of 

t  "if  Dotioe    -^d  take  notice  that  in  default  of  your  so  doing  the  plaintiff  may 
of  writ  is  to  proceed  therein,  and  judgment  may  be  given  in  your  absence, 
be  served,         Witness,  &c. 
•"no3oe*o?!"      ^' ^' —This  writ  is  to  be  served  within  twelve  calendar  months 

from  the  date  thereof,  or  if  renewed  within  six  calendar  months 

from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 

and  not  afterwards. 
A  defendant  who  resides  or  carries  on  business  within  the 

above-named  district  must  enter  appearance  at  the  office  of  the 
^  registrar  of  that  district.* 

addi^  of  -^  defendant  who  neither  resides  nor  carries  on  business  within 
office.  the  said  district  may  enter  appearance  either  at  the  office  of  the 

said  registrar  or  at  the  Central  Office,  Royal  Courts  of  Jostioe^ 

London. 

Statement  of  Claim  : — 

The  pUdntiff  s  claim  is 

Particulars  : — 

Place  of  Trial 

(Signed) 
and  £  [or  such  sum  as  may  be  tdlowed  on  taxation] 

for  costs.    If  the  amount  claimed  be  paid  to  the  plaintiff    or  h 
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solicitor    or  agent    within  *  days  from  aervicef  hereof,  »  insert  No. 

further  proceedings  will  be  stayed.  of  days 

This  writ  was  issued  by,  &o.  !?JS!JSi*^l 

(N.B.—The  addrestfor  service  tnuit  be  within  the  diMrieL)        \^Un^ot' 
This  writ  [or  notioe  of  this  writ]  was  served,  &o.  of  writ  is  to 

N.B. — ^This  writ  is  to  be  used  where  the  defendant  or  all  the  ^J^^* 
defendants,  or  one  or  more  defendant  or  defendants,  is  or  are  <!^|^^^.t' 
out  of  the  jurisdiction.     Where  the  person  to  be  served  is  not  a 
British  subject,  and  is  not  in  British  dominions,  notice  of  the 
.writ  and  not  the  writ  itself  is  to  be  served  upon  him. 


No.  9. 

Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the 
Jurisdiction, 

[Heading  ae  in  Form  1.] 
To  G.  BL,  of 
Take  notice,  that  A.  B.,  of  has  commenced  an  action 

against  vou,  G.  H.,  in  the         Division  of  Her  Majesty's  High 
(X>urt  of  Justice  in  England,  by  writ  of  that  Court,  dated  the 

day  of  ,  A.  D.  18     ;  which  writ  is  indorsed  as  follows 

[copy  in  ftdl  the  indoreementt],  and  you  are  required  within 
days  after  the  receipt  of  this  notice,  inclusive  of  the  day  of  such 
receipt,  to  defend  the  said  action,  by  causing  an  appearance  to 
be  entered  for  you  in  the  said  Court  to  the  said  action  ;  and  in 
default  of  your  so  doing,  the  said  A.  B.  may  proceed  therein, 
and  judgment  may  be  given  in  your  absence. 

Tou  mlEiy  appear  tO  Uie  said  writ  by  entering  an  appearance 
peiBonally  or  by  your  solicitor  at  the  Central  Office,  Royal 
Courts  of  Justice,  London. 

(Signed)        A.  B.  of  ^kc 

or 
X.  Y.  of  <fec. 

Solicitor  for  A.  B. 
In  the  High  Court  of  Justice. 
Division. 


No.  10. 


Notice  of  Writ  in  lieu  of  Service  to  be  given  out  of  the 
Jurisdiction. 

[Heading  as  in  No,  8.] 

To 
of 

Take  notioe,  that  of 

has  commenced  an  action  against  you 
in  the 

Division  of  Her  Majesty's  High  Court  of  Justice  in  England, 
by  writ  of  that  Court,  dated  the  day  of  18    »  which 

writ  is  indorsed  as  follows : — 

And  yon  are  hereby  required  within  days  after  the  receipt 

of  this  notice,  inclusive  of  the  day  of  such  receipt,  to  defend  this 
action  by  causing  an  appearance  to  be  entered  for  you  thereto, 
and  in  default  of  your  so  doing  the  said 
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may  proceed  therein,  Mid  judgment  may  be  given  in  your 
'    absence. 

If  you  reside  or  carry  on  business  within  the  above-named 
district,  appearance  is  to  be  entered  at  the  office  of  the  registrar 
♦  loMrt        for  that  district* 

^^^x  of  jf  yf^  ^Q  Q^  either  reside  or  «arry  on  business  within  that 
district,  appearance  is  to  be  entered  either  at  the  office  of  the 
said  regiBtrar,  or  at  the  Central  Office,  Boyal  Courts  of  Justice, 
London. 

(Signed) 
This  notice  was  served  by,  &c 

N.B. — This  notice  is  to  be  used  where  the  person  to  be  served 
is  not  a  British  subject,  and  ib  not  in  BritiBh  dominions. 


No.  11. 

Writ  of  Summons  in  Admiralty  Action  in  rem. 

18    .  [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice, 
Probate,  Divorce,  and  Admiralty  Division. 
Between  A.B.,  plaintiff, 

and 
The  owners  of  the 
ViOTOBiA,  by  the  grace  of  Grod,  Ac. 
To  the  owners  and  parties  interested  in  the  ship  or  vessel 

of  the  port  of  [or  cargo,  cut  the  cote  may  he\ 

We  command  you,  that  within  eight  days  after  the. service  of 
this  writ,  inclusive  of  the  day  of  such  service,  you  do  cause  an 
appearance  to  be  entered  for  you  in  the  Probate,  Divorce,  and 
Admiralty  Division  of  Our  High  Court  of  Justice  in  an  action  at 
the  suit  of  AB. :  and  take  notice  that  in  default 

of  your  so  doing  the  plaintiff  may  proceed  therein,  and  judgment 
may  be  given  in  your  absence. 
Witness,  &a 

Memorandum  to  he  subscribed  on  the  Writ 

N.B. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or,  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renowal,  including  the  day  of  such 
date,  and  not  afterwards. 

The  defendant  {or  defendants)  may  appear  hereto  by  entering 
an  appearance  {or  appearances)  either  personally  or  by  solicitor 
at  the  Central  Office,  Royal  Courts  of  Justice,  Loudon. 

Indorsements  to  be  made  on  the  Writ  before  Issue  thereof. 

The  plaintiff's  claim  is  for,  &c. 
This  writ  was  issued  by,  &c 

Indorsement  to  be  made  on  tlu  Writ  after  Service  thereof. 

This  writ  was  served  by  X.  Y.  [here  state  the  mode  in  which 
the  service  was  ^cted,  whether  on  the  ship,  cargo,  or  freight,  ae- 
cordis  to  Order  IX.,  Hules  11, 12, 13,  and  U,  as  the  ease  mc^  be] 
on  the  day  of  18    . 

(Signed) 

X.Y. 
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No.  12. 

Writ  in  AdmiraUy  Actions  for  Issue  from  District 
Registry, 

1 8    .    [Hert  piU  letUr  and  mLwber.l 
In  the  High  Court  of  Jnstioe. 
Divinon. 
(ifoncAeitor)  DUkict  Rtgittry, 
Between 

Plaintiff, 
and 
The  owners  of  the 

Defendants. 
ViOTOBiA,  by  the  graoe  of  God,  dsc  to  the 

owners  and  parties  interested  in  the  ship  or  ressel  of 

theport  of  and 

We  command  jon,  that  within  eight  days  after  the  seryioe  of 
this  writ,  inclnsive  of  the  day  of  such  service,  you  cause  an  appear- 
ance to  be  entered  for  you  m  an  action  at  the  suit  of 

And  take  notice,  that  in  default  of  your  so  doinff,  the  plaintiff 
may  proceed  therein,  and  judgment  may  be  given  in  your 
absence. 
Witness,  &o. 

N.6. — This  writ  is  to  be  served  within  twelve  calendar  months 
from  the  date  thereof,  or  if  renewed,  within  six  calendar  months 
from  the  date  of  the  last  renewal,  including  the  day  of  such  date, 
and  not  afterwards. 

A  defendant  who  resides  or  carries  on  business  within  the 
above-named  district  must  enter  appearance  at  the  office  of  the 
registrar  of  that  district.*  •  insert 

A  defendant  who  neither  resides  nor  carries  on  business  address  uf 
within  the  said  district  may  enter  appearanoe  either  at  the  office  office. 
of  the  said  registrar  or  at  the  Central  Office,  Boyal  Courts  of 
Justice,  London.  * 
The  plaintiff's  daim  is  for 
This  was  issued  by,  fta 

(N.  6. — The  addrestfor  mrvice  fMut  he  wiOwn  the  dittriet,) 
This  writ  was  served  by  me*  •  State 

on  the  day  of  18    .  mode  of 

ladonedthe  day  of  18    .  "^***- 

(Signed) 
(Address) 


No.  13. 

Affidavit  to  lead  Warrant  in  a  Cause  of  Restraint. 
[Heading  as  in  Farm  11.] 

1,  A.  B.,  make  oath  and  say  as  follows  : 

1  I  am  the  lawful  owner  of  [tUUe  number]  sixty-f ourth  shares 
of  the  or  vessel  belonging  to  the  port 

Of  ;  and  the  value  of  my  said  shares  amounts  to 

the  sum  of  pounds  or  thereabouts. 

2.  The  said  vessel  is  now  lying  at  ,  and  is  in 
the  possession,  or  under  the  control  of  ,  the  owner 
of  [tUUe  wwmber]  sizty*fourth  shares  thereof,  and  is  about  to  be 


526  Appendix  A.    Part  I, 

despAtohed  by  him  on  a  voyage  to  against  my 

consent 

8.  I  am  dedrons  that  the  said  vessel  be  restrained  from  pro- 
ceeding  to  sea,  until  security  be  given  to  the  extent  of  my  interest 
therein  for  her  safe  return  to  the  said  port  of  [tKeport  to  wkiek 
the  ve9$d  belongi]^  and  the  aid  and  process  of  the  High  Court  of 
Justice  are  necessary  in  that  behalf. 

Sworui  &c 


No.  14. 

Affidavit  to  lead  Warrant  in  a  Cause  of  Potsession, 

[Heading  cu  in  Form  11.] 

I,  A.B.,  make  oath  and  say  as  follows  : — 

1.  I  am  the  lawful  owner  of  [itate  number]  sixty-fourth  shares 
of  the  or  vessel  belonging  to  the 
port  of 

2.  The  said  vessel  is  now  lying  at  ,  and 
is  in  the  possession  or  under  the  control  of  [state  name,  addrest, 
and  description  of  the  person  retaining  possession,  and  state 
whether  he  is  the  master  or  part  owner,  and  if  otoner,  of  haw 
many  shares] ;  and  the  said  refuses  to  deliver  up 
the  same  to  me ;  [and  the  certificate  of  registry  of  the  said  vessel 
is  also  unlawfully  withheld  from  me  by  the  said  ,  who 
is  in  possession  thereof]. 

8.  The  aid  and  process  of  the  High  Oourt  of  Justice  are 
necessary  to  enable  me  to  obtain  possession  of  the  said  vessel 
[and  of  the  certificate  of  registry]. 
Sworn,  &c., 
Before  me, 

C.  D.,  &C. 


No.  15. 

PrcBcipefor  Warrant 

[Heading  as  in  Form  11.] 

I,  A.  B.,  solicitor  for  the  plidntiif,  pray  a  warrant  to  anest 
[state  name  and  noMire  of  property]. 
Dated  the  day  of  18    . 

[To  he  signed  by  the  solicitor,  or  by  his  clerk  for  him.] 


No.  16. 

Prcedpefor  Service  by  the  Marshal  of  any  instrument 
in  rem  other  than  a  Warrant. 

[Heading  as  in  Form  11.] 

I,  A.  B.,  solicitor  for  the  [stcUe  whether  plaintiff  or  defendant] 
pray  that  the  [state  nature  of  instrument]  left  herewith  be  duly 
executed. 

Dated  the  day  of  18    . 

[To  be  signed  by  the  solieitor,  or  by  his  derkfor  him.] 
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No.  17. 

Warrant  of  Arrest  in  Admiralty  Action  in  rem, 

[Heading  (u  in  Form  11.] 

Victoria,  by  the  grace  of  God,  <tc. 
To  the  Marahal  of  the  Probate,  Divorce,  and  Admiralty 
Diyiaioii  of  our  High  Court  of  Justice,  and  to  all  and  singular 
his  substitutes  [or  To  the  Collector  or  Collectors  of  Customs  at 
the  Port  of  \    We  hereby  command  you  to  arrest 

the  ship  or  yessel  of  the  port  of  [and 

the  cargo  andfreight^  4kc.,  <u  the  case  may  &f],  and  to  keep  the 
same  under  safe  anest,  until  you  shall  receive  further  orders 
from  Us. 

Witness,  &c 


No.  18. 

Form  of  Memorandum  for  Renewed  Writ 

[Jleading  as  in  Form  1.] 

Seal  renewed  writ  of  summons  in  this  action  indorsed-  as 
follows : — 

[Copy  original  writ  and  the  indorsements.] 

No.  19. 

Certificate  of  Solicitor  as  to  Assignment  of  Cause 
or  Matter, 

[Heading  as  in  Form  1.] 

I,  A.  B.,  solicitor  for  the  above-named  hereby 

certify  that  the  writ  [summons  or  petition]  annexed  hereto  re- 
lates to  the  administration  of  the  same  trust  [or,  the  winding- 
up  of  the  same  company],  as  or  is  so  connected  with,  the  cause 
or  matter  enticed  LtfiMrf  title]  and  assigned  to  the  Hon.  Mr. 
Justice  ,  afl  to  be  conveniently  dealt  with  by 

the  same  Judge. 
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Forms  or  Entry  of  Appsaranob,  and  of  Bail  and 
Bblbasbs  in  Admiralty  Actions. 

No.  1. 
Memorandum  of  Appearance  in  General, 

In  the  High  Court  of  Justice. 

Division.  18  No. 

Between 

Plainti£F, 
and 

Defendant 
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Enter  an  appeanmoe  for 

in  this  action. 
Pated  the  day  of  18 

(Signed) 
of* 
•ifthiB  Aijentfor 

beyond  ^ 

thr«emilM  ^ 

from  the  .— — 

Royal 

CourUof  No.  2. 

Juttioe,  an 

aer^S?  ^^  Notice  of  Entry  of  Appearance, 

within* 

toree  miles  [Heading  (U  in  Form  1.1 

thereof  i  a 

muit  bo  Take  notice,  that        have  this  day  entered  an  appearance  at 

^^^'  the  Central  Office,  Royal  Courto  of  Justice  [or  at  the  office  of 

the  registrar  of  the  district  registry],  for  the 

def encUmt  to  the  writ  of  summons  in 

this  action. 

[//  statement  of  claim  w  required,  add]    The  said  defendant 
recmires  delivery  of  a  statement  of  claim. 

bated  the  day  of  18    • 

(Signed) 
of 
Agent  for 

Solicitor  for  the  defendant 
To 


No.  3. 

Notice  limiting  Defence. 

[Heading  a»  in  Form  1.] 

Take  notice  that  the  [above-named]  defendant  [A.R]  limits 
his  defence  to  part  only  ol  the  property  mentioned  in  the  writ 
of  summons,  namely,  to  the  dose,  called  "  The  Big  Field." 
Dated  the  day  of  18    . 

(Signed) 
of 

Agent  for 
of 
Solicitora  for  the  above*named  defendant. 
To  Messrs. 
The  plaintiff's  soUdton. 


No.  4 
Entry  of  Appearance  limiting  Defence. 

[Heading  oi  in  Form  1.] 

Enter  an  appearance  for  the  defendant  in  this 

action.  The  said  defendant  limits  his  defence  to  part  only  of 
the  property  mentioned  in  the  writ  of  summons,  namely,  to  the 
dose  caUed  "The  Big  Fidd/' 
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TbeaddreMof 
Dated  the 


d&7  of  18 

(Signed) 
of* 

Agent  for 
of 


No.  5. 


•  IfthiB 

address  be 
bt^ond  three 
miles  from 
the  Royal 
Courts  of 
Justice,  an 
address  for 
serrioe 
within  three 
miles  thereof 
must  be 
given. 


Entry  of  Appearance,  Order  XVI,,  Bide  49. 
[Heading  as  in  Form  1.] 

Enter  an  appearanoe  for  to  the  notice 

iBsued  in  this  action  on  the  day  of  18      •  if  this 

by  the  defendant  under  the  rules  of  the  addreas  be 

Supreme  Court,  1888,  Order  XVL,  Rule  49.  beyondthree 

fiSSithe  Wof    ^^,   '^       18    .  S*X^^" 

(Signed)  Couits  of 


of* 

Agent  for 
of 


No.  6. 


Justice,  an 
address  for 
service 
within  three 
miles  there- 
of must  be 
given. 


Entry  of  Appearance,  Order  XVIL,  Rule  5. 

[Heading  a»  in  Form  1.] 

,  who  has  been  «  u  this 
to  addres<4be 


Enter  an  appearance  for 
served  with  an  order  dated  the 


day  of 


carry  on  and  prosecute  the  proceedings  in  this  action. 
Dated  the  day  of  18    . 

(Signed) 
of* 

Agent  for 
of 


No.  7. 


bevondthrre 
mUes  from 
the  Royal 
Ciourtsof 
Justice,  an 
address  for 
service 
within  three 
miles  there* 
of  must  be 
given. 


Entry  of  Appearance  to  Counter-claim, 

[Heading  a«  in  Form  1.] 

Enter  an  appearance  for 
oounter-daim  of  the  above-named  defendant 
in  this  action. 
Dated  the  day  of  18    . 

(Signed) 
of 

Agent  for 
of 


2  L 


to  the  •  If  this 
address  be 
be  vond  three 
miles  from 
the  Royal 
Ck>urts  of 
Justice,  an 
address  for 
service 
within  three 
miles  there- 
of must  be 
given. 
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No.  8. 

Affidavit  for  Entry  of  Appearance  as  Guardian. 
[Heading  at  in  Form  1.] 

I, 

of 

make  oath  and  mj  as  follows  : — 

A.  B.,  of 
is  a  fit  and  proper  penon  to  act  as  goardian  ad  litem  of  the 
above-naiDed  infant  defendant,  and  has  no  interest  in  the  matten 
in  question  in  this  action  [matter]  adyerse  to  that  of  the  said 
infant,  and  the  consent  of  tiie  said  A.  B.  to  act  as  sndi  guardian 
is  hereto  annexed. 

Sworn,  ko, 

[To  this  Affidavit  $haU  he  annexed  the  document  tigned  5y 
iuch  gtiordian  in  ieetimony  of  his  consent  to  act] 


No.  9. 
Proecipefor  Notice  of  Bail 

18        .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice, 
Probate,  Dirorce,  and  Admiralty  Division. 
Between  A.  B.,  plaintiff, 
and 
the  Owners  of  the 
I,  A.  B.,  solicitor  for  the  [state  whether  plaintiff  or  defendant], 
tender  the  under-mentioned  persons  as  baQ  on  behalf  of  [slate 
the  name,  address,  and  description  of  the  party  for  whom  &a«t  is 
to  be  given],  in  the  sum  of  £  to  answer  judgment  in  this 

action  {if  for  costs  add,  so  far  as  regards  costs). 

Names,  addresses,  and  deecriptions  of 


Sureties. 


Dated  the  day  of 


Referees. 


18 


[To  be  signed  by  the  solicitor  or  by  his  clerk  for  him.] 
[The  namics  if  bamkert  should  if  possible  be  given  as  r^f^tes.] 


No.  10. 


Notice  of  Bail. 
[Beading  as  in  Form  9.] 

Take  notice  that  A.  B.,  solicitor  for  the  [state  whether  plaintiff 
or  defendant],  tenders  the  under-mentioned  persons  as  bail  on 
behalf  of  [state  name^  address^  and  description  of  the  party  for 
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wAom  haU  iitohi  givm],  in  tbe  gam  of  £  to  antwer 

judgment  in  this  action  {if  for  cowta  add,  so  far  as  regards  costs). 

Names,  addresses,  and  descriptions  of 


Sureties. 


Refereees. 


Dated  the  day  of  18    . 

G.  H., 

Marshal. 


No.  11. 

MarshaVa  Report  as  to  the  Sufficiency  of  Proposed 

Baa. 

[Heading  as  tn  Form  9.] 

I  hereby  report  that  I  have  made  diligent  inquiry  and  certified 
myself  that  [atate  ifcrates,  addrena^  an^  deacripHona  of  th$  two 
$wretiea]f  the  proposed  bail  on  behalf  of  [Hate  name,  addreUt  avid 
de$oription  of  the  party  for  whom  hail  i8  to  he  given]  to  answer 
judgment  in  this  action  Of  for  costs  add,  so  far  as  regards  costs) 
are  respectively  sufficient  sureties  for  the  sum  of  [state  the  sum* 
in  letters]  pounds. 

Dated  day  of  18    . 

G.  H., 

Marshal 


No.   12. 

PrcBcij^for  Bail  Bond. 
[Heading  as  in  Form  9.] 

I,  A.  B^  solicitor  for  the  [stcUe  whether  plaint^  or  drfendant]^ 
pray  a  baU  bond  for  a  signature  of  tbe  sureties  named  in  the 
annexed  notice  of  bail  and  report  of  the  Marshal 

Dated  the  day  of  18    . 

[To  he  signed  hy  the  solicitor,  orhy  his  derkfsr  him.] 


No.   13. 

BaU  Bond, 

[Heading  as  in  Form  9.] 

Whereas  an  action  of  has  been  commenced  in  the 

Hi^  Court  of  Justice  on  behalf  of  against 

[aid  against  intervening].    Now,  therefore,  we 

and  hereby  jointly  and  severally  submit 

oorselvee  to  the  jurisdiction  of  the  said  Court,  and  consent 
that,  if  be  the  said  shall  not  pay  what  may  be 

adjudged  against  him  in  the  said  action  with  costs,  execution  may 
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iisne  forth  agftinft  us,  oar  heirs,  execotors,  And  idminktratora, 
goods  and  chattels,  for  a  sum  not  exceeding  £ 

{Signalwrti  oftwretiu.) 
This  bail  bond  was  signed  by'\ 
the  said  and 

the  suretiei^ 
the  day  of 

18    . 
Before  me, 

[To  he  tigned  before  ike  JUj^trar,  or  one  of  Ae  elerki  in  ^ 
JiegiHry,  or  before  a  Commienoner  for  OaihiJ\ 


No.  U. 
Affidavit  of  Justification. 

[Heading  at  in  Form  9.] 

I  [sUUe  name,  addreet,  and  detcripUon],  one  of  the  proposed 
sureties  for  [ttate  name^  addreu,  and  deecripHon  of  the  pertonfof 
whom  baU  is  to  be  given],  ihake  oath  and  say,  that  I  am  worth 
more  than  the  sum  of  [Hate  the  turn  in  letters  in  v>kicK  baU  it  to 
be  given]  pounds  after  the  payment  of  all  my  debts. , 

Sworn,  &c 


No.  15. 
PrcBcipefor  Release. 
[Beading  at  in  Form  9.] 

I,  A.  B.,  solicitor  for  the  [ttate  whether  pUwntiffor  drfendani] 
in  an  action  [ttate  nature  of  action],  commenced  on  behalf  of 
against  the  [ttate  name  and  nature  of  property], 
now  under  arrest  by  virtue  of  a  warrant  issued  from  the  Registry 
of  this  Division,  pray  a  release  to  the  said 
[bail  having  been  given,  or  the  action  having  been  withdrawn  by 
me  before  an  appearance  was  entered  therein,  fta,  at  tkt  com  vtay 
be\  and  there  being  no  caveat  against  the  release  thereof  ont- 
standinff. 

Dated  the  day  of  18    . 

[To  be  tigned  by  ike  toliettor,  or  by  kit  derkfor  kirn.] 


No.   16. 
Release. 


In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 
Victoria,  by  the  grace  of  God,  Jee.    To  the  Man«hal  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  our  High  Court  of 
Justice  and  to  all  and  singular  his  substitutes,  greeting.  Whereas 
in  an  action  of  commenced  in  our  said  High  Court  on 

behalf  of  agidnst  ,  we  did  command  you  to 

arrest  the  said  and  to  keep  the  same  under  safe  arrest 

until  you  should  receive  further  orders  from  us.  Now  we  do  hereby , 
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oommand  yoo  to  release  the  said  from  the  arrest 

effected  by  virtue  of  onr  warrant  in  the  said  action,  upon  pay- 
ment being  made  to  you  of  all  costs,  charges,  and  expenses 
attending  the  care  and  custody  of  the  property  whilst  nnder 
arrest  in  that  action. 


Witness,  &c. 

Release 
Taken  out  by 


(Seal) 


No.  17, 
Ftcedpe/or  Caveat  Release, 

[Heading  <u  in  Form  9.] 

I,  A.  B.,  solicitor  for  the  plaintiff  in  an  action  [state  nature  of 
eaute]  commenced  on  behalf  of  [state  nasnef  address,  and  descrip- 
tion of  plaint^]  against  [state  name  and  nature  of  property]^ 
pray  a  careat  against  the  release  of  the  said  [state  name  and 
nature  of  property}. 

Dated  the  day  18    . 

[To  be  signed  by  the  soUdtor,  or  by  his  elerhfor  Am.] 


No.  18. 

Prcecipe  for  Caveat  Warrant, 

[Heading  cu  in  Form  9.] 

I  [state  name,  address,  and  description]  hereby  undertake  to 
enter  an  i^pearance  in  any  action  that  may  be  commenced  in  the 
High  Court  of  Justice  against  [state  name  and  naiure  of  the 
property],  and  within  three  days  after  I  shall  have  been  served 
with  a  notioe  of  the  commencement  of  any  such  action  to  give 
bail  therein  in  a  sum  not  exceeding  [state  amount  for  which  the 
undertaking  is  given]  pounds,  or  to  pay  such  sum  into  the 
Admiralty  Registry.  And  I  consent  that  all  instruments  and 
other  documents  in  such  action  may  be  left  for  me  at 

Dated  the  day  of  18    . 

[To  be  signed  by  tne  party,  or  by  his  solicitor,] 


No.  19. 

Prcecipe  to  mthdraw  Caveat, 

[Headimg  as  in  Form  9.] 

I,  A.  B.,  solicitor  for  the  [state  whether  plavniiffor  defendant], 
pray  that  the  caveat  against  [state  tenor  of  caveat],  entered  by 
me  on  the  day  of  18        on  behalf  of 

[staie  name]  may  be  withchrawn. 

Dated  the  day  of  18    . 

[To  be  signed  by  the  person  by  whom  the  prcedpe  for  the  entry  of 
the  caveat  was  signed.] 
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Creditor  to 
administer 


Legatee  to 
adminiBter 


Partnership. 


By  nort- 


By  mort- 
gagor. 


Raising 
portions. 


Execution 
of  trusts. 


Cancellation 
or  rectifica- 
tion. 
Specific 
perform- 
ance. 


PAST  HL 

GbKBBAL  InDOBSBMSNTS  on  WbITS  of  SUM1I0K& 

Section  I. 

In  Matters  assigned  by  the  Z^th  Section  of  the  Act 
to  the  Chancery  Division, 

1.  The  plaintiff's  claim  is  as  a  creditor  of  X.  T.,  of 
deceased,  to  have  the  [real  and]  personal  estate  of  the  sud  X.  T. 
administered.     The  defendant  C.  D.  is  sued  as  the  administrator 
of  the  said  X.  Y.  [and  the  defendants  E.  F.  and  G.  H.  as  his  co- 
heirs-at-law]. 

2.  The  plaintiff's  claim  is  as  a  legatee  under  the  will  dated  the 

day  of  18    ,  of  X.  Y.,  deceased,  to  have  the 

[real  and]  personal  estate  of  the  said  X.  Y.  administered.  The 
defendant  C.  D.  is  sued  as  the  executor  of  the  said  X.  Y.  [and 
the  defendants  £.  F.  and  G.  H.  as  his  devisees]. 

8.  The  plaintiff's  claim  is  to  have  an  account  taken  of  the 
partnership  dealings  between  the  plaintiff  and  defendant  [under 
articles  of  partnership  dated  the  day  ],  and 

to  have  the  affairs  of  the  partnership  wound  up. 

4.  The  plaintiff's  daim  is  to  have  an  account  taken  of  what  is 
due  to  him  for  principal,  interest,  and  costs  on  a  mortgage  dated 
the  day  of  made  between 

[or  hy  deposit  of  tUle-deedt],  and  that  the  mortgage  may  be  en- 
forced by  foreclosure  or  sale. 

5.  The  plaintifTs  claim  is  to  have  an  afioount  taken  of  what,  if 
anything,  is  due  on  a  mortgage  dated  and  made 
between  [partial  and  to  r^eem  the  prt^perty  comprised  therein. 

6.  The  plaintiff's  daim  is  that  the  sum  of  L,  which  by  an 
indenture  of  settlement  dated  was  provided  fur 
the  portions  of  the  younger  children  of  may  be 
raised. 

7.  The  plaintiff's  daim  is  to  have  the  trusts  of  an  indenture 
dated  and  made  between  ,  carried  into 
execution. 

8.  The  plaintifiTs  claim  b  to  have  a  deed  dated 
and  made  between  \vartiea\  set  aside  or  rectified. 

9.  The  plaintiff's  daim  is  for  specific  performance  of  an  agree* 
ment  dated  the  day  of  ,  for  the  sale 
by  the  plaintiff  to  the  defendant  of  certain  [freehold\  heredita- 
ments aU 


Section  II. 

Money  Claims  where  no  special  Indorsement  under 
Order  III,  Ride  6, 

The  plaintiff's  daim  it  2.  for  the  price  of  goods  sold. 

[ThU  Form  ikaU  tufice  whether  the  claim  be  in  retpect  pf  goods 
sold  and  ddivered,  or  of  goods  bargained  and  sold.1 
Money  lent      ^^  plaintiff's  claim  is  L  for  money  lent  [and  interest.] 

Several  ^^  plaintiff's  daim  is  L,  whereof  2.   is  for  the 

demands,      price  of  goods  sold,  and  I,  for  money  lent,  and  L  for 

interest 


Goods  sold. 


General  IndormneiUs  of  Writs,  &c. 


585 


The  pUintifPs  oUim  ia 
The  pUintiff's  claim  is 
{or  <u  the  case  may  be}. 
The  plaintifTs  claim  is 
The  plaintiffs  claim  is 


2.  for  arrean  of  rant  A^nt. 

I,  for  arrears  of  salary  as  a  o^erk  saUry,  fta 

L  for  interest  npon  money  lent.   interMt. 
L  for  a  general  average  contriba-  General 

average. 

L  for  freight  and  demurrage.       Freight,  to. 
I.  for  lighterage 

L  for  market  tolls  and  stallage.    Tolls. 
L  for  penalties  under  the  Statute.  Penalties. 

L  for  money  deposited  with  the  Banker's 

balance. 


The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 
The  plaintiff's  claim  is 

f ™-  •  •  ] 

The  plaintiff's  claim  is 
defendant  as  a  banker. 

The  plaintiff's  claim  is 
money  expended]  as  a 

The  plaintiff's  claim  is 
chamcter  as  auctioneer^  eoUon 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
upon  policies  of  insurance. 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
railway. 

The  plaintiff's  claim  is 
a  house. 

The  plaintiff's  claim  is 

The  plaintiff's  daim  is 

The  plaintiff's  claim  is 

The  plaintiff's  claim  is 
tuition  of  X  T. 

The  plaintiff's  claim  is  L  for  money  received  by  the  de- 

fendant as  solicitor  [or  factor,  or  collector,  or,  &c.]of  the 
plaintiff. 

The  plaintiff's  claim  is  l.  for  fees  received  by  the  defen- 

dant under  colour  of  the  office  of 

The  plaintiff's  claim  is  I.  for  a  return  of  money  over- 

chiu^^  for  the  carriage  of  goods  by  railway. 

The  idaintiff's  claim  is  2.  for   a  return  of    fees  over- 

charged by  the  defendant  as 

The  plaintiff  8  claim  is  2.  for  a  return  of  money  deposited 

with  the  defendant  as  stakeholder. 

The  plaintiff's  daim  is  2.  for  money  entrusted  to  the 

defendant  as  stakeholder,  and  payable  to  plaintiff. 

The  plaintiff's  claim  is  L  for  a  return  of  money  entrusted 

to  the  defendant  as  agent  of  the  plaintiff. 


L  for  fees  for  work  done  [and  L 
solicitor. 

L  for  commission  earned  as  [«tot« 
broker^  <fcc.] 

L  for  medical  attendances. 

L  for  a  return  of  premiums  paid 

I,  for  the  warehousing  of  goods. 

1.  for  the  carriage  of  goods  by 
L  for  the  use  and  occupation  of 

2.  for  the  hire  of  [furniture]. 

L  for  work  done  as  a  surreyor. 

L  for  board  and  lodging. 

L  for  the  board,   lodging,   and 


The  plaintiff's  claim  is 
from  the  plaintiff  by  fraud. 

The  plaintiff's  claim  is 
tlie  defendant  by  mistake. 

The  plaintiff's  daim  is 


Fees.  Ae.  as 
solicitors. 

Commission. 

Medical  at- 
tendance, to 
Return  of 
premiiun. 

Warehouse 

rent. 

Carriage  ol 
goods. 

Use  and  oc- 
cupation of 
houses. 

Hire  of 
goods. 
Work  done. 
Board  and 
lodging. 
SohoouDg. 

Monev  re- 
ceivea. 


Fees  of 
office. 

Money  over 
paid. 


Return  of 
money  bv 
stakehdder. 
Money  won 
from  stake- 
holder. 
Money 
entrusted 
to  agent. 


I,  for  a  return  of  money  paid  to  < 


L  for  a  return  of  money  obtamed  Monev  ob- 
tained by 
fraud. 
Money  paid 
by  mistake. 
Money  paid 
for  connder- 
ation  which 
has  failed. 
Shares. 


, 2.  for  a  return  of  money  paid  to 

tlie  defendant  for  [work  to  be  done,  left  undone ;  or,  a  bill  to  be 
taken  up  ;  not  taken  up»  or,  Ac]. 

The  pls^tiff's  daim  is  2.  for  a  return  of  money  paid  as 

a  deposit  upon  shares  to  be  allotted. 
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Money  pidd       The  plaintiff's  cUim  is 
by  surety  for  ant  as  his  surety. 
4eien<Unt.  '^ 


L  for  money  paid  for  the  defend- 


Bent  paid. 

Money  paid 
onaooom- 
modatlon 
biU. 

Contribu- 
tion by 
■\irety. 
By  co- 
debtor. 
Money  paid 
for  calls. 


Money  pay- 
able under 
award. 

Life  policy. 
Money  Ixmd. 

Forei|^ 
Judgment. 


Bills  of 
exchange, 
Ac     , 


The  plaintiff's  daim  is  ^  f or  money  paid  for  rent  due  by 

the  defendant. 

The  plaintiff's  claim  is  I,  upon  a  bill  of  exchange  accepted 

[or  indorsed]  for  the  defendant's  accommodation. 

The  i^aintiff*B  claim  is  2.  for  a  contribution  in  respect  of 

money  paid  by  the  plaintiff  as  surety. 

The  plaintiff's  chum  is  /.  for  a  contribution  in  respect  of 

a  joint  debt  of  the  plaintiff  and  the  defendant  paid  by  the  plaintiff. 

The  plaintiff's  claim  is  I.  for  money  paid  for  calls  upon 

shares  against  which  the  defendant  was  boimd  to  indemnify 
the  plaintiff. 

The  plaintiff's  daim  b  /.  for  money  payaUe  under  an 

award. 


I.  upon  a  policy  of  insurance  upon 
L  upon  a  bond  to  secure  a  pay- 


'  Surety. 


Jkleredert 
agent 

CaUa 
Waygoing 
cropn,  Ac. 


The  plaintiff's  claim  is 
the  life  of  X.  Y.,  deceased. 

The  plaintiff's  daim  is 
ment  of  lOOOZ.,  and  interest. 

The  plaintiff^s  daim  is  I.  upon  a  judgment  of  the 

Court,  in  the  Empire  of  Russia. 

The  plaintiff's  claim  is  I,  upon  a  cheque  drawn  by  the 

defendant. 

The  plaintiff's  daim  is  I  upon  a  bill  of  exchange  ac- 

cepted [or  drawn  or  indorsed]  by  the  defendant. 

The  plaintiff's  claim  is  I.  upon  a  promissory  note  made 

[or  indorsed]  by  the  defendant. 

The  plaintiff's  daim  is  L  against  the  defendant  A.  B.  as 

acceptor,  and  against  the  defendant  C.  D.  as  drawer  [or  indorser] 
of  a  bill  of  exchange. 

The  plaintiff's  claim  is  L  against  the  defendant  as  surety 

lor  the  price  of  goods  sold. 

The  plaintiff's  claim  is  /.  against  the  defendant  A.  B.  as 

prindpal,  and  aeainst  the  defenduxt  G.  D.  as  surety,  for  the 
price  of  goods  sold  [or  arrears  of  rent,  or  for  money  lent,  or  for 
money  received  by  the  defendant  A.  B.  as  traveller  for  the 
plaintiffs,  or,  &c.]. 

The  plaintiff's  daim  is  I  against  the  defendant  M^dd 

credere  agent  for  the  price  of  goods  sold  [or  as  losses  under  a 
policy]. 

The  plaintiff's  claim  is  {.  for  calls  upon  shares. 

The  plaintiff's  claim  is  I  for  crops,  tillage,  manure  [or  as 

the  cote  may  be],  left  by  the  defendant  as  outgoing  tenant  of  a  farm. 


•    Section  III. 

Indorsement  for  Costs, 

Add  to  the  above  fomu: — 

And  I,  for  costs  ;  and  if  the  amount  claimed  be  |>aid  to 

the  plaintiff  or  his  solidtor  within  four  days  [oriftke  wrU  u  to 
he  served  out  of  the  jurisdiction,  or  notice  in  lieu  ofserviee  allowed, 
insert Itke  time  for  appearances  limitMl  hy  the  rvUs\  from  the 
service  hereof,  further  proceedings  will  be  stayed. 
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Sbction  rv. 

Damages  and  other  Claims. 

The  plaintiff's  claim  is  that  an  aocoant  be  taken  of  [$ay  what\  Aooount 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  Agent,  dto. 
to  employ  the  plaintiff  as  traveller. 

The  plaintiff's  claim  is  for  damages  for  wrongful  dismissal 
from  the  defendant's  employment  as  traveller  [and  I.  for, 

arrears  of  wages]. 

The  plaint's  daim  is  for  damages  for  the   defendant's 
wrongfmly  quitting  the  plaintiff's  employment  as  manager. 

The  plaintiff's  claim  is  for  dapoages  for  breach  of  duty  as 
factor  [or,  &a]  of  the  plaintiff  [and  I,  for  money  received 

as  factor,  Ac.]. 

The  plaintiff's  claim  is  for  damages  for  breach  of  the  terms  of  Apprentlsea 
a  deed  of  apprenticeship  of  X.  Y.  to  the  defendant  [or  plaintiff! 

The  plaintiff's  daim  is  for  damages  for  non-oomplijmce  with  Arbitration, 
the  award  of  X.  T. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  im-  AsMult 
prisonment  [and  for  malidous  prosecution]. 

The  plaintiff's  claim  is  for  damages  for  assault  and  false  im-  By  husband 
prisonment  of  the  plaintiff  0.  D.  •^^  ^^«- 

The  plaintiff's  claim  is  for  damages  for  injury  by  the  defend-  Solicitor, 
ant's  negligence  as  solidtor  of  the  plaintiff. 

The  plamtiff's  daim  is  for  damages  for  negligence  in  the  Bailment, 
custody  of  goods  [and  for  wrongfully  detaining  the  same]. 

The  plaintiff's  daim  is  for  damages  for  negligence  in  the  keep-  pledge, 
ing  of  goods  pawned  [and  for  wrongfully  detamiuff  the  same]. 

The  plaintiff's  claim  is  for  damages  for  negligence  in  the  Hire, 
custody  of  furniture  lent  on  hire  [or  a  carriage  lent],  [and  for 
wrongfully,  &c.]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  neglecting  Banker. 
[or  refuting]  to  pay  the  plaintiff's  cneque. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  Bill.: 
to  accept  the  plaintiff's  drafts. 

The  plaintiff's  claim  is  upon  a  bond  conditioned  not  to  carry  Bond. 
<m  the  trade  of  a 

The  plaintiff's  daim  is  for  damages  for  refusing  to  carry  the  Carrier, 
plaintiff's  goods  by  railway. 

The  plaintiff's  daim  is  for  damages  for  refusing  to  carry  the 
plaintiff  bv  railway. 

The  plamtiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  ooak  by  railway. 

The  plaintiff's  claim  is  for  damages  for  breach  of  duty  in  and 
about  the  carriage  and  delivery  of  machinery  by  sea. 

The  plaintiff's  claim  is  for  damages  for  breach  of  charterpart  Charter- 
of  ship  ["Mary"].  S±for 

The  plaintiff's  claim  is  for  return  of  household  furniture,  or,  JJtum  of 
&c,  or  their  value,  and  for  damages  for  detaining  the  same.        goods  and 

damages. 

The  plaintiff's  claim  is  for  wrongfully  depriving  plaintiff  of  Damages  for 
goods,  household  furniture,  Ac.  JoSS!^  ^ 

The  plaintiff's  claim  is  for  damages  for  libeL  Defamation. 

The  plaintifTs  claim  is  for  damages  for  slander. 
The  plaintiff's  claim  is  in  replevin  for  goods  wrongfully  dis-  Distress 
trained.  replevin. 

The  plaintiffs  daim  is  for  damages  for  improperly  distraining.  Wrongful 
[Thit  form  ihall  be  iuffioierU  whether  the  dittreu  complained  dUtre««. 
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Ejectment. 


To  MUbliBh 
title  and  re- 
coTer  rents. 

Dower. 
Fishery. 

Fraud. 


Ousrantee. 


Insurance. 


Fire  insur- 
ance. 


Landlord 
and  tenant 


Medical 
man. 

Mischlerous 
animal. 

Negligence. 


Lord  Camp* 
bell's  Act. 


Promise  of, 
marriage. 

Quart 

Imptdii, 

Seduction. 

Sale  of 
goods. 


of  he  wrongful  or  excemive,  or  irregfdart  and  whether  the 
elaim  be  for  damagee  only,  or  for  doMe  value. 

The  plaintifirB  oUim  is  to  recover  poesessioii  of  %  house,  No. 
in  street  [or  o/a/armea2u9ci.fi{adka6r0l  situate  in  the 

parish  of  in  the  ooontjr  of 

The  plaintiff's  daim  is  to  establish  his  title  to  [here  deecrihe 
fToperty\  and  to  recover  the  rents  thereof. 

\JVhe  two  previoui  Forme  may  he  combined,  ] 
'    The  plaintiff's  claim  is  for  dower. 

The  plaintiff's  claim  is  for  damages  for  infringement  of  the 
plaintiff's  right  of  fishing. 

The  plaintifi^s  claim  is  for  damages  for  fraudulent  misrepre- 
sentation on  the  sale  of  a  horse  [or  a  business,  or  shares,  or^  &c.]. 

The  plaintiff's  claim  is  for  damages  for  fraudulent  misrepre- 
sentation of  the  credit  of  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  of 
guarantee  for  A.  B. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract 
to  indemnify  the  plaintiff  as  the  defendant's  asent  to  distrain. 

The  plaintiff's  daim  is  for  a  loss  under  a  policy  upon  the  ship 
*' Royal  Charter,"  and  freight  or  cargo  [or  for  return  ^  premiums]. 

[lliie  Form  ehall  be  9t^j^^:ient  whdker  the  lose  claimed  be  total  or 
partiaL] 

The  plaintiff's  claim  is  for  a  loss  under  a  policy  of  fire  insur- 
ance upon  house  and  furniture. 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to 
insure  a  house. 

The  plaintiff's  daim  b  for  damages  for  breach  of  contract  to 
keep  a  house  in  repair. 

The  plaintiff's  claim  is  for  damages  for  breaches  of  covenants 
contained  in  a  lease  of  a  farm. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
from  the  defendant's  negligence  as  a  medicid  num. 

The  plaintiffs  cUim  is  for  damages  for  injury  by  the  defend- 
ant's dog. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
by  the  negligent  driving  of  the  defendant  or  his  servants. 

The  plaintiff's  daim  is  for  damages  for  injury  to  the  plaintiff 
while  a  passenger  on  the  defendant's  railway  by  the  negligence 
of  the  defendant's  servants. 

The  plaintiff's  claim  is  for  damages  for  injury  to  the  plaintiff 
at  the  defendant's  railway  station^  from  the  defective  condition 
of  the  station. 

The  plaintiff's  claim  is  as  executor  of  A.  B.  deceased,  for 
damages  for  the  death  of  the  said  A.  B.  from  injuries  received 
while  a  passenger  on  the  defendant's  railway,  by  the  negligence 
of  the  defendant's  servants. 

The  plaintiff's  daim  is  for  damages  for  breach  of  promise  of 
marriage. 

The  plaintiff's  claim  is  in  qtuire  impedit  for 

The  plaintiff's  claim  is  for  damages  for  the  seduction  of  the 
plaintiff's  daughter. 

The  plaintiff's  claim  is  for  damages  for  breach  of  contract  to 
accept  and  pay  for  goods. 

The  plaintiff's  daim  is  for  damages  for  non-delivery  [or  short 
delivery,  or  defective  quality,  or  other  breaeh  of  eontrmet  of  mle] 
of  cotton  [or,  ko.}. 

The  plaintiff's  claim  is  for  damages  for  breach  of  warranty  of 
a  horse. 
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The  phuntiflTs  olium  is  for  diuiuigee  for  breach  of  a  contract  to  8al«  of  land, 
sell  [or  purchase]  land. 

The  plaintifrs  claim  is  for  damages  for  breach  of  a  contract  to 
let  [or  take]  a  house. 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contvact  to 
sell  [or  purchase]  the  lease,  with  goodwill,  fixtures,  and  stock  in 
trade  of  a  public-house. 

The  plaintiff's  claim  is  for  damages  for  breach  of  covenant  for 
title  [or  for  <^uiet  enjoyment,  or,  &c.]  in  a  convejanoe  of  land. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  entering  the  Trespass  to 
plaintiff's  land  and  drawing  water  from  his  well  [or  cutting  his  l^i^ 
grass,  or  pulling  down  his  timber,  or  pulling  down  his  fences,  or 
removing  his  g^^te,  or  using  his  road  or  path,  or  crossing  his  field, 
or  depoiiiting  sand  there,  or  carrying  away  gravel  thence,  or  carry- 
ing away  stones  from  his  river]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  taking  away  Support, 
the  support  of  plaintiff's  land  [or  house  07*  mine]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  obstructing  Way. 
a  way  [ptMie  highway  or  a  private  way]. 

The  plaintiff's  claim  is  for  damages  for  wrongfully  diverting  [or  Water- 
obstructing,  ofT  polluting,  or  diverting  water  from]  a  water-ooiurse.  course,  Ac 

The  plaintiff's  claim  is  for  damages  for  wrongfully  discharging 
water  upon  the  plaintiff's  land  [or  into  the  plamtiff's  mine]. 

The  plaintiff's  daim  is  for  damages  for  wrongfully  obstructing 
the  plamtiff's  use  of  a  welL 

The  plaintiff's  daim  is  for  damages  for  the  infringement  of  the  Pasture, 
plaintiff's  right  of  pasture. 

[ThU  Form  $hau  be  tuficient  whatever  the  nature  of  the  right 
topattwebe,] 

The  plaintiff's  daim  is  for  damages  for  obstructing  the  access  Light 
of  light  to  plaintiff's  hone. 

The  i^ntiff's  daim  is  for  damages  for  the  infringement  of  the  Sporting, 
plaintiff's  right  of  sporting. 

The  plaintiff's  daim  is  for  damages  for  the  inf ringem^it  of  the  Patent, 
plaintiff's  patent 

The  plaintiff's  daim  is  for  damages  for  the  infringement  of  the  Copyright 
pUintiff's  copyright 

The  plaintiff's  claim  is  for  damases  for  wrongfully  using  [or  Trade  mark, 
imitating]  the  plaintiff's  trade  marL 

The  plaintiff's  claim  is  for  damages  for  breach  of  a  contract  to  Work, 
build  a  ship  [or  to  repair  a  house,  £c.] 

The  plaintiff's  daim  is  for  damages  for  breach  of  a  contract  to 
employ  the  plaintiff  to  build  a  ship,  && 

The  plaintiff's  claim  is  for  damages  to  his  house,  trees,  crops,  ^^uisanoe. 
&e.,  caused  by  noxious  vapours  from  the  defendant's  factory 
[ort  &a]. 

The  plaintiff's  daim  is  for  damages  from  nuisance  by  noise  from 
the  defendant's  works  [or  stables,  or^  Ac.]. 

The  plaintiff's  claim  is  for  damages  for  loss  of  the  plaintiff's  Innkseper. 
goods  in  the  defendant's  inn. 

Add  to  Indortement : — 

And  for  a  mandamus  commanding  the  defendant  to  Mandamus. 

Add  to  Indortement : — 

And  for  an  injunction  to  restrain  the  defendant  from  Injunction 

Add  to  Indorsement  where  oUUm  ii  to  land^  or  to  establish  title, 
or  both,  Mesne 

And  for  mesne  profits.  profits. 

And  for  an  account  of  rent  or  arrears  of  rent  rent 

And  for  breach  of  covenant  for  [rejtairs].  covenant. 
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Bj  ftn  ex- 

ecutoror 
legatee  pro- 
pounding 
awUlin 
•olemn 
form. 


By  an  ex- 
ecutor or 
legatee  of 
a  former 
will,  or  a 
next  of  kin, 
^.,  of  the 
deceaaed 
aeeking^to 
obtain  the 
reTocation 
of  a  Probate 
granted  in 
common 
form. 
By  an  ex- 
ecutor or 
legatee 
ofaWill 
when  letters 
of  admlDifl- 
tration  have 
been 
granted 
as  in  an 
intestacy. 
By  a  person 

grimtof  ad- 
ministra- 
tion as  a 
licxt  of  kin 
of  the 
deceased, 
but  whose 
interest  as 
next  of  kin 
is  disputed. 


Section  V. 

Probate. 

1.  The  plaintiff  claims  to  be  executor  of  the  last  will  dated  the 

day  of  of  C.  W.,  late  of  , 

gentleman,  deceased,  who  died  on  the  daj  of  , 

and  to  have  the  said  will  established.  This  writ  is  issued  against 
you  as  one  of  the  next  of  kin  of  the  said  deceased  [orMtKc  eate 
may  he\ 

2.  The  plaintiff  daims  to  be  executor  of  the  last  wiU  dated  the 

day  of  of  C.  D.,  late  of 

deceased,  who  died  on  the  day  of  ,  and  to 

have  the  probate  of  a  pretended  will  of  the  said  deceased,  dated 
the  day  of  revoked.    This  writ  is  issued  against  you 

as  the  executor  of  the  said  pretended  will  [or  a$  the  can  may 
be]. 

8.  The  plaintiff  claims  to  be  executor  of  the  last  will  of  G.  D., 
late  of  ,  deceased,  who  died  on  the 

day  of  dated  the  day  of 

The  plaintiff  claims  that  the  grant  of  letters  of  administra- 
tion of  the  personal  estate  of  the  said  deceased  obtained  by 
YOU  should  be  revoked,  and  probate  of  the  said  will  granted  to 

4.  The  plaintiff  claims  to  be  the  brother  and  sole  next  of  kin  of 
C.  D.  of  ,  deceased,  who  died  on  the 

day  of  intestate,  and  to  have  as  such  a  gnut  of 

administration  to  the  personal  estate  of  the  said  intestate.  This 
writ  is  issued  against  you  because  yon  have  entered  a  caveat, 
and  have  alleged  that  you  are  the  sole  next  of  kin  of  the  deceased 
[or  as  the  oate  may  be]. 


Damage  to 
vessel  by 
collision. 


DamsAfeto 

oanroby 

oollision. 


Damage  to 
cargo  other- 
wise. 


In  causes  of 
possession. 


Section  VI. 

Admiralty. 

1.  The  plaintiffs  as  owners  of  the  vessel  "  Mary,*'  of  the  port 
of  ,  claim  lOOOZ.  against  the  brig  or  vessel  **  Jane  " 
for  damage  occasioned  by  a  coUision,  which  took  place  in  the 
North  ScMft  in  the  month  of  May  last 

2.  The  plaintiffs  as  owners  of  the  cargo  laden  on  board  the 
vessel  *'  Mary,"  of  the  port  of  ,  claim  /. 
against  the  vessel  "Jane  '*  for  damage  done  to  the  said  cargo  in 
a  collision  in  the  North  Sea  in  the  month  of  May  last 

[The  two  previous  Forms  may  he  eombinecL] 
8.  The  plaintiff  as  owner  of  goods  laden  on  board  the  vessel 

"  Mary,'*  on  a  voyage  from  Lisbon  to  England,  claims  from  the 

owner  of  the  said  vessel  I.  for  damage  done  to  the  said 

goods  during  such  voyage. 

4.  The  plaintiff  as  sole  owner  of  the  vessel  "Mary,",  of  the 

port  of  ,  claims  to  have  possession  decreed  to  him 

of  the  said  vesseL 
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5.  The  plaintiff  claims  posseesion  of  the  vessel  "  Mary/'  of  the 
port  of  ,  as  owner  of  48-64th  shares  of  the  said 
▼essel  against  0.  D.,  owner  of  16-64th  shares  of  the  said  vesseL 

6.  The  plaintiff  as  part  owner  of  the  vessel  "  Mary "  olaims 
against  G.  D.,  part  owner,  and  his  shares  in  the  said  vessel        L         ^ 
as  part  of  the  earnings  of  the  said  vessel  doe  to  plaintiff. 

7.  The  plaintiff  as  owner  of  48-64th  shares  of  the  vessel 
"  Mary/'  of  the  port  of  ,  olaims  possession  of  the 
said  brig  as  against  CX  D.  the  master  thereof. 

8.  The  plaintiff  under  a  mortgage,  dated  the  day  of 

olauns  against  the  vessel  **  Mary  "  L,  being 

the  amount  of  his  mortgage  thereon,  and  I  for  interest. 

9.  The  plaintiff  as  assignee  of  a  bottomry  bond,  dated  the 

day  of  ,  and  granted  by  G.  D.  as 

master  of  the  vessel  "  Mary,"  of  the  port  of  ,  to 

A.  B.,  at  St  Thomas's,  in  the  West  Indies,  olaims  L 

against  the  vessel  "  Mary  "  and  the  cargo  laden  thereon. 

10.  The  plaintiff  as  ow&er  of  2i-64th  shares  of  the  vessel  By  a  part 
"Mary,"  being  dissatisfied  with  the  management  of  the  said  owner  of  a 
vessel  by  his  co-owners,  claims  that  his  co-owners  shall  give  him  ^^"^^ 

a  bond  in  I  for  the  value  of  the  plaintiff's  said  shares 

in  the  said  vessel. 

11.  The  plaintiffs  as  owners  of  derelict  vessel  "  Mary,"  of  the 
port  of  ,  claim  to  be  put  in  possession  of  the  said 
vessel  and  her  cargo. 

12.  The  plaintiffs  as  the  owners,  master,  and  crew  of  the  vessel  By  salvors. 
"  Garoline,    of  the  port  of  ,  claim  the  sum  of  I. 

for  salvage  services  performed  by  them  to  the  vessel  **  Mary,"  off 
the  Goodwin  Sands,  on  the  day  of 

13.  The  plaintiffs  as  owners  of  the  steam-tug  "Jane,"  of  the  Claim  for 
port  of  ,   claim  L  for  towage  services  per-  towage,  j 
formed  by  the  said  steam-tug  to  the  vessel  ''Mary,"  on  the 

day  of 

14.  The  plaintiffs  as  seamen  on  board  the  vessel  *'  Mary  "  Seamen's 
daim  2.  for  wages  due  to  them,  as  follows  (1),  the  mate  wages. 
302.  for  two  months'  wages  from  the  day  of 

15.  The  plaintiff's  claim  L  for  necessaries  por  neces- 
supplied  to  the  vessel  **  Mary,"  at  the  port  of  Newcastle-on-  saries. 
Tyne,  delivered  on  the                     day  of  and  the 

day  of 


Sbotion  VIL 

Indorsements  of  Character  of  Parties 

The  plaintiff's  claim  is  as  executor  [or  administrator]  of  G.  D.,  Executors, 
deceased,  for,  &c 

The  plaintiff's  claim  is  against  the  defendant  A.  B.,  as  executor 
[oTi  &C.]  of  G.  D.  deceased,  for,  &c 

The  plaintiff*s  daim  is  against  the  defendant  A.  B.,  as  executor 
of  X.  T.,  deceased,  for,  &c.,  and  against  the  defendant  G.  D.,  m 
hispersonal  capacity,  for,  ^ 

llie  plaintiff's  claim  is  as  trustee  under  the  bankruptcy  of  Trustee  in 
A.  B.,  for  bankruptcy. 

The  plaintiff's  claim  is  as  [or  the  plaintiff's  daim  is  against  Trustee, 
the  defendant  as]  trustee  under  the  will  of  A.  B.  [or  under  the 
settlement  upon  the  marriage  of  A.  B.  and  X.  Y.,  his  wife]. 
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Publio 
oiBoer. 


Heir  and 
dtTlsee. 


Qui  torn 
aotioD. 


The  plaintiff*8  oUim  is  m  pablio  offioer  of  the 


for 


Bank, 


The  plamtifTs  d«im  is  against  the  defendant  as  public  offioer 
of  the  Bank,  for 

The  plaintiffs  daim  is  against  the  defendant  A.  R,  as  principal, 
and  against  the  defendant  C.  D.,  as  public  offioer  of  the 
Bank,  as  surety,  for 

The  plaintiff's  claim  is  against  the  defendant  as  heir-at-law 
of  A.  B.,  deceased. 

The  plaintiff's  claim  is  against  the  defendant  C.  D.,  as  heir- 
at-law,  and  against  the  deftudant  E.  F.,  as  devisee  of  lands 
under  the  will  of  A.  B. 

The  plaintiff's  claim  is  as  well  for  the  Queen  as  for  himself, 
for 
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Notices,  &o. 

No.  1. 

Third  Party  NoHce. 

18    .    [Here  pwi  the  letter  and  number.] 
la  the  High  Gomt  of  Justice. 
DiyisioB. 
Betwees  A.  B.,  Fkinttff, 
And 
C.  D.,  Defendant. 

Notice  filed  ,  18. 

To  Mr.  X.  Y., 

Tftke  notice  that  this  action  l\as  been  brought  by  the  plaintiff, 
against  the  defendant  [as  surety  for  M.  N.,  upon  a  bond  con- 
ditioned for  payment  of  20002.,  and  interest  to  the  plaintiff. 

The  defendant  claims  to  be  entitled  to  contribution  from  yon 
to  the  extent  of  one  half  of  any  sum  which  the  plaintiff  may 
recoyer  against  him,  on  the  ground  that  you  are  (his  co-sure^ 
nnder  the  said  bond,  OTf  also  surety  for  the  said  M.  N.,  in  respect 
of  the  said  matter,  under  another  bond  made  by  you  in  favour 
of  the  said  plaintiff,  dated  the  day  of  A.D.  )]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  500A,  dated  the 
day  of  ,  A.D.  ,  drawn  by  you  upon  and 

accepted  by  the  defendant,  and  payable  three  months  after  date. 
The  defendant  claims  to  be  indemnified  by  you  against  liability 
under  the  said  bill  on  the  ground  that  it  was  accepted  for  your 
accommodation]. 

Or  [as  acceptor  of  a  bill  of  exchange  for  500Z.,  dated  the 

day  of  ,  A.D.  ,  drawn  by  you  before 

and  accepted  by  the  defendant,  and  payable  three  months  after 
date. 

The  defendant  dMms  to  be  faidemnified  by  you  against  liability 
under  the  said  bill,  on  the  ground  that  it  was  accepted  for  your 
accommodation]. 

Or  [to  recover  damages  for  a  breach  of  a  contract  for  the  sale 
and  delivery  to  the  plidntiff  of  1000  tons  of  coaL 

The  defendant  claims  to  be  indemnified  by  you  against  liability 
in  respect  of  the  said  contract,  or  any  breach  thereof,  on  the 
ground  that  it  was  made  by  him  on  your  behalf  and  as  your 
agent] 

And  take  notice  that,  if  you  wish  to  dispute  the  plaintiffs 
claim  in  this  action  as  against  the  defendant  0.  D.  or  your  lia- 
bility to  the  defendant  U.  D.,  you  must  cause  an  appearance  to 
be  entered  for  you  within  eight  days  after  service  of  tliis  notice. 
In  default  of  your  so  appearing,  you  wiU  be  deemed  to  admit 
the  validity  of  any  judgment  obtained  against  the  defendaut 
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C.  D.,  and  vonr  ovm  liability  to  oontribate  or  indemnify  to  the 
extent  herein  claimed,  which  may  be  summarily  enforced  against 
you  pursuant  to  the  rules  of  the  Supreme  Courts  18S8,  Order 
XVL,  Part  VL 

(Signed)  E.  T. 

Or. 

X.  Y., 
Solicitor  for  the  defendant 
E.  T. 
Appearance  to  be  at 


No.  2. 

Notice  of  Counter-claim, 

[Heading  as  in  Form  1.] 

"  To  the  within-named  X.  T. 

*'  Take  notice  that  if  you  do  not  appear  to  the  within  counter- 
claim of  the  within-named  G.  D.  within  eight  days  from  the 
service  of  this  defence  and  counter-claim  upon  you,  you  will  be 
liable  to  have  judgment  given  against  you  in  your  absence. 

**  Appearance  to  be  entered  at  .'* 


Kb.  3. 
Notice  of  Payment  into  Court. 

'  [ffeading  a$  in  Farm  1.] 

Take  notice  that  the  defendant  has  paid  into  Court  I, 

and  says  that  that  sum  is  enough  to  satisfy  the  plaintiff's  claim 
[or  the  plaintiff* »  duimfor,  &a] 
To  Mr.  X.  Y., 

the  Plaintiff's  Solicitor. 

z., 

Defendant's  Solicitor. 


No.  4. 
Acceptance  of  Sum  paid  into  Court. 

[ffeading  as' in  Form  1.] 

Take  notice  that  the  plaintiff  accepts  the  sum  of  L 

paid  by  you  into  Court  m  satisfaction  of  the  claim  in  respect  of 
which  it  is  paid  in. 


No.  5. 

Confession  of  Defence, 

[ffeading  at  in  Form  1.] 

The  plaintiff  confesses  the  defence  stated  in  the  para* 

gn^h  of  the  defendant's  defence  [or,  of  the  defendant's  further 
defence  ] 
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Na  6, 
Interrogatories. 

18    .    [Here  put  the  letter  and  number.] 
In  the  High  Goort  of  Justice. 

Division. 
Between  A.  B.,  Plaintiff, 
and 
G.  D.,  £.  F.,  and  G.  H.,  Defendants. 
Interrogatories  on  behalf  of  the  above-named  [plaintiff,  or  de- 
fendant G.  D.]  for  the  examination  of  the  above-named  [drfen- 
daiUt  E.  F.  and  G.  H.,  or  plcUntiffl 

1.  Did  not,  &C. 

2.  Has  not,  &o. 

^        &0.        &c. 

[The  defendant  R  F.  is  required  to  answer  the 

interrogatoriee  numbered  .] 

[The  drfendant  G.  H.  ia  required  to  answer  the 

interrogatories  numbered  .] 


No.   7. 

Answer  to  Interrogatories, 

[Heading  as  in  Form  6.] 

The  answer  of  the  above-named  defendant  E.  F.  to  the  interro- 
gatories for  his  examination  by  the  above-named  plaintiff. 

In  answer  to  the  said  interrogatories,  I,  the  above-named  E.  F., 
make  oath  and  say  as  follows  :  — 


No.   8. 

Affidavit  as  to  Documents, 

[Heading  as  in  Form  1.] 

I,  the  above-named  defendant  G.  D.,  make  oath  and  say  as 
follows : — 

1.  I  have  in  my  possession  or  power  the  documents  relating  to 
the  matters  in  question  in  this  suit  set  forth  in  the  first  and  second 
parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the  second 
part  of  the  said  first  schedule  hereto. 

3.  That  [here  state  upon  what  wounds  the  objection  is  made, 
and  verify  the  facts  as  far  as  maybe]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or  power 
the  documents  relating  to  the  matters  in  question  in  this  suit  set 
forth  in  the  second  schedule  hereta 

5.  ^e  last-mentioned  documents  were  last  in  my  possession  or 
power  on  [state  when], 

6  That  [here  state  what  has  become  of  the  last-mentioned  docu- 
ments, and  in  whose  possession  they  now  are], 

7.  According  to  the  best  of  my  knowledge,  information,  and 
belief,  I  have  not  now,  and  never  had  in  my  possession,  custody, 

2  M 
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or  power,  or  in  the  poeseflsion,  custody,  or  power  of  mj  sdlioiton 
or  agents,  solicitor  or  agent,  or  in  the  poteostion,  custody,  or 
power  of  any  other  persons  or  person  on  my  behalf,  any  deed, 
account,  book  of  account,  voucher,  receipt,  letter,  memorandum, 
paper,  or  writing  or  any  copy  of  or  extract  foom  any  such  docu- 
ment, or  any  other  document  whatsoever,  relating  to  the  matters 
in  question  in  this  suit,  or  any  of  them,  or  wherein  any  entry  has 
been  made  relative  to  such  matters,  or  any  of  them,  other  than 
and  except  the  document  set  forth  in  the  said  first  and  second 
schedules  hereta 


No.  9. 

Notice  to  Produce  Documents, 

[Jleading  <u  in  Form  1.] 

Take  notice  that  the  {jplaintiffor  defendant]  requires  you  to 
produce  for  his  inspection  the  f  oUowing  documents  referred  to  in 
your  [tUOement  of  claim,  or  defence,  or  mffidavit,  dated  the 
day  of  A.D.  ] 

{DeKrihe  doeumewti  required), 

X.  Y., 
Solicitor  to  the 
ToZ., 
Solicitor  for 


No.  10. 

Notice  to  inspect  Documents, 

[Heading  at  in  Form  1.] 

Take  notice  that  you  can  inspect  the  documents  mentioned  in 
your  notice  of  the  day  of  A.D. 

[except  the  deed  numbered  in  that  notice]  at  [insert  place  of 
inspeetion]  on  Thursday  next  the  inst,  between  the 

hours  of  12  and  4  o'clock. 

Or,  that  the  [jpUiintiffor  dtfendant]  objects  to  ^vinff  yon  in- 
spection of  the  documents  mentioned  in  your  notice  ofthe 
day  of  A.D.  ,  on  the  ground  that  [itate 

iheyrouni] : — 


No.   11. 

Notice  to  admit  Documents, 

[Heading  as  in  Form  1.] 

Take  notice  that  the  plaintiff  [or  defendant]  in  this  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  hereunder 
specified,  and  that  the  same  may  be  inspected  by  the  defendant 
[or  plaintiff],  his  solicitor  or  agent,  at  on  , 

between  the  hours  of  ;  and  the  defendant  [or 

pUdntiff]  is  hereby  required,  within  forty-eight  hours  from  tiie 
last-mentioned  hour,  to  admit  that  such  of  the  said  documents  as 
are  specified  to  be  originals  were  respectively  written,  signed,  or 
executed  as  they  purport  respectively  to  have  been ;  thkt  such 
as  are  specified  as  copies  are  true  copies  ;  and  such  documents  as 
are  stated  to  have  been  served,  sent,  or  delivered  were  so  served. 


Notices,  &e. 
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sent,  or  deliyered  respectively ;  saving  all  jnst  exceptions  to  the 
admissibilitj  of  all  such  docmnents  as  evidence  in  this  cause. 
Dated,  &o,  (Signed) 

To  E.  F.,  Solicitor  [or  agent]  for 
defendant  [or  plaintiff]. 
6.  H.,  Solicitor  [or  agent]  for  plaintiff  [or  defendant]. 
[Here  duerihe  the  documenti,  the  manner  of  doing  which  may  he 
(u/oUowe: — ] 

Originals. 


Deseription  of  Documents. 


DAtes. 


Deed  of  covenant  between  A.  B.  and  C.  D. 

first  part,  and  £.  F.  second  part  . 
Indenture  of  lease  from  A.  B.  to  0.  D.    . 
Indenture  of  release  between  A.  B.,  C.  D. 

first  part,  &c. 

Letter,  defendant  to  plaintiff  . 

Policy  of  insurance  on  goods  by  ship 

''Isabella^"  on  voyage  from  Oporto  to 

London        ..••.• 
Memorandum    of    agreement    between 

0.  D.,  captain  of  said  ship,  and  K  F. . 
Bill   of    exchange    for    1002.,  at   three 

months,  drawn  by  A.  B.  on  and  accepted 

by  0.  D.,  indorsed  by  E.  F.  and  G.  H. 


January  1, 1848. 
February  1, 1848. 

Februarys,  1848. 
March  1,  1848. 


December  S,  1847. 
January  1,  1848. 

May  1, 1849. 


Copies. 


DMoription  of  Deeoments. 


Register  of  baptism  of 
A.  B.  in  the  parish  of  X. 

Letter — plaintiff  to  defen- 
dant     •        •        •       • 


Notice  to  produce  papers  , 


Record  of  a  Judgment  of 
the  Court  of  Queen's 
Bench  in  an  action  F.  S. 
V.F.  N.        .        .        . 

Letters  Patent  of  King 
Charles  IL  in  the  Rolls 
Chapel  .... 


Dstes. 


January  1, 1848. 
February  1,1848. 

March  1, 1848. 


Trinity      Term, 
10th  Vict 


January  1, 1680. 


Original  or  DupU- 
cataserTodfMQt 

or  deUvered, 
when,  how,  and 
by  whom. 


Sent  by  Gene- 
ral Post,  Feb- 
ruary 2, 1848. 

Served  March 
2, 1848,  on  de- 
fendant's  at- 
torney by  E, 
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No.  12. 
Notiu  to  admit  Facts, 
[Htading  a$  in  Form  1.]   • 

Tftke  notice  that  the  plaintiff  [or  d^endant]  in  this  catue  re- 

E'  res  the  defendant  [or  plairU^]  to  admit,  for  the  purposes  of 
cause  only,  the  several  facts  respectively  hereunder  specified  ; 
and  the  defendant  [or  plaintiff]  is  hereby  required,  within  six 
days  from  the  service  of  this  notice,  to  adnut  the  said  several 
facts,  saving  all  just  exceptions  to  the  admissibility  of  such  facts 
as  evidence  in  this  cause. 
Dated,  &C. 

G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant]. 
To  £.  F.,  solicitor  [or  agent]  for  the  defendant  [or  plaintiff]. 
The  facts,  the  admission  of  which  is  reouired,  are — 

1.  That  John  Smith  died  on  the  Ist  of  January,  1870. 

2.  That  be  died  intestote. 

8.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 

5.  That  Julius  Smith  never  was  married. 


Ko.  13. 

Adtniation  of  Facts,  pursuamt  to  Notice, 

[Heading  as  in  Form  1.] 

The  defendant  [or  plaintiff]  in  this  cause,  for  the  purposes  of 
this  cause  only,  herebv  admits  the  several  facts  respectively 
hereunder  specified,  subject  to  the  qualifications  or  limitations, 
if  any,  hereunder  specified,  saving  all  just  exceptions  to  the 
admissibility  of  such  facts,  or  any  of  them,  as  evidence  in  this 
cause. 

Provided  that  this  admission  is  made  for  the  purposes  of  this 
action  only,  and  is  not  an  admission  to  be  used  against  the 
defendant  [or  plaintiff]  on  any  other  occasion,  or  by  any  one  other 
than  the  plaintiff  [or  defendant,  or  party  requiring  the  admistion]. 

Delivered,  &o, 

E.  F.,  solicitor  [or  agent]  for  the  defendant  [or  plainiif]. 

To  G.  H.,  solicitor  [or  agent]  for  the  plaintiff- [or  drfendant]. 


Facts  admitted. 


Qualifications  or  T,<mUA^ftmi^  |f 

^any,  subject  to  which  th^ 

are  admitted. 


1.  That  John  Smith  died  on 

the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

8.  That  James  Smith  was  his 

lawful  son. 
4.  That  Julius  Smith  died. 

5*  That  Julius  Smith  never 
was  married. 


2. 

3.  But  not  that  he  was  his 

only  lawful  son. 

4.  But  not  that  he  died  on  the 

1st  of  April,  1876. 
6. 
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No.  14. 

Notice  io  Produce  {General  Form.) 

[ffeading  <it  in  Farm  1.] 

Take  notice  that  you  are  hereby  required  to  produce  and  show 
to  the  Court  on  the  trial  of  this  aU  books,  papers, 

letters,  oopies  of  letters,  and  other  writings  and  documents  in 
your  custody,  possession,  or  power,  containing  an  entry,  memo- 
randum, or  -minute  relating  to  the  matters  in  question  in  this 
,  and  particmarly 
Dated  the  day  of  18    • 

To  the  above-named      / 

I  (Signed) 
of 
Agent  for 
Solicitor    or  Agent       I  Solicitor    for  the  above-named  J 


Ko,  15. 

I$me» 
I  [Heading  <u  in  Fom'l,] 

Whereas  A.  B.  afifirtns,  and  C.  D.  denies  [here  tUUe  ihe  qvation 
or  questions  offaet  to  be  triedl,  and  it  has  been  ordered  by  the 
Hon.  Mr.  Justice  that  the  said  question  shall 

be  tried  [here  eUUe  mode  of  trials  whether  toith  or  toUhotU  a  jury], 
therefore  let  the  same  be  tried  aooordingly. 


Ko.  16, 

Notice  of  Trial. 

[ffeading  ae  in  Form  1.] 

Take  notice  of  trial  of  this  [or  of  the  issnes  in 

this  ordered  to  be  tried]  [or  at  the  com  may  be]  in 

[or  at  the  cote  may  be]  for  the  day  of 

next. 
X.T.,  nafaitifTs  Solicitor  [or  at  the  eate  may  be]. 
Dated 
To  Z.,  Defendant*?  Solicitor  [oraethe  eate  may  be]. 


No.  17. 

Certificate  of  Officer  after  Trial  toith  a  Jurp. 

[ffeading  at  in  Form  1.] 

I  certify  that  this  was  tried  before  the  Honourable 

Mr.  Justice  with  a  special  jury  of  the  county  of 

,  on  the  12th  and  18th  days  of  November,  1876. 
The  jury  found  [ttate  Jindingt]. 

The  Judge  directed  that  judgment  should  be  entered  for  the 
plaintiff  for       {.,  with  costs  of  summons  [or  at  the  nan  may  be]. 

A.  B., 
[Title  of  Officer.]    ^ 
The  day  of  18    • 


550 


Appendix  B. 


No.  18. 

Notice  of  Motion. 

[Heading  a$  in  Form  1.] 

Ttke  notice,  that  the  Court  will  be  moved 
on  daj  the  day  of  18 

at  o'clock  in  the  forenoon,  or  bo  soon  tiiereafter  as  counsel 

can  be  heard,  by 
that 
Dated  the  day  of  18    • 

(Signed) 

of 
Agent  for 
Solicitor    for  the 
To 


•  "Wholly 
dltoontinuat 
this  action/' 
or  "with, 
draws  BO 
much  of  his 
claim  in  this 
action  as 
relates  to/' 
Ac 

t  If  not 
Mrainstall 
the  defend- 
ants add  "as 
against  the 
defendant," 
to. 


No.  19. 


Notice  of  Discontinuance, 
[Heading  as  in  Form  1.] 
Take  notice  that  the  plaintiff    hereby* 


t 

Dated  the 


To 


day  of 
(Signed) 
of 
Agent  for 

Solicitor 


18 


for  the  plaintifiL 


No.  20. 


Notice  qf  Cross-Examination  qf  D^Kments  at  Trial 
[Heading  as  in  Form  1.] 

Take  notice,  that  the  intend  at  the  trial  of  this 

action  to  cross-examine  the  seyeral  deponents  na^ed  and  de- 
scribed in  the  schedule  hereto  on  their  affidavits  therein  specified. 
A^nd  also  take  notice  that  you  are  hereby  required  to  produce 
the  said  deponents  for  such  cross-examination  before  the  Ooxut 
aforesaid. 
Dated  the  day  of  18    . 

(Signed) 

Agent  fw 

of 
Solicitor    for  the 
To 

The  Schedule  above  referred  to. 


Name  of  Deponent. 


Address  and 
Description. 


Date  when  Affidavit 
Filed. 
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No.  21. 

.Notice  o/Eenewal  of  Writ  o/ExectUion, 

[fftadUng  cm  in  Farm  1.] 

Take  noiioe,  that  the  writ  of 
issaed  in  this  action  directed  to  the  sheriff  of 
and  bearing  date  the  day  of  18    ,  has  been 

renewed  for  one  year  from  the  day  of  18 

Bated  the  day  of  18 

(Signed) 

of 
Agent    for 
Solicitor     for  the 
To  the  sheriff  of 


NcJ.  22. 
Notice  a8.to  Stock  under  Order  XLYL 

To  the  \htTt  add  the  name  of  the  eompany]. 

Take  notice  that  the  stock  comprised  in  and  now  subiect  to 
the  trusts  of  the  [settlement,  will,  io.]  referred  to  in  the  affidavit 
to  which  thiB  notice  is  annexed  consists  of  the  following  (that  is 
to  say)  [here  tpeoijfy  the  $tock\ 

Tlus  notice  is  intended  to  stop  the  transfer  of  the  stock  only, 
and  not  the  receipt  of  dividends  [or,  the  receipt  of  the  dividends 
on  the  stock  as  well  as  the  transfer  of  the  stock]. 

(Qigned)  A.  B. 


No.  23, 

Affidavit  of  Service  of  Summons, 

[Heading  cm  in  Form  1.] 

I 

of 
»  solicitor  for  the  above-named 
make  oath  and  say  as  follows  : — 

I  did  on  the  day  of        >  18    , 

before  the  hour  of  in  the  noon,  serve 

the  above-named 
in  this  action  with  a  true  copy  dul^stamped  of  the  summons  hereto 
annexed  marked  A,  by  leaving  it  at  the  of 

the  said 
situate 

with  there 

Sworn  at 

day  of 


this 


.a    I 


Before  me 
ThiB  affidavit  is  filed  on  behalf  of  the 


No.  24. 

Affidavit  of  Regittration  on  Bill  of  Sale, 

In  the  High  Oourt  of  Justice 

Division.  18  Na 
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I 

of 

make  oaUi  and  saj  as  f dlows  : 

1.  The  paper  writing  hereto  annexed  and  marked  Aba  true 
copy  of  a  bill  of  sale,  and  of  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  tos  and  of  every  attestation  of  the 
execution  thereof  as  made  and  given  and  executed  by 

2.  The  said  bill  of  sale  was  made  and  given  by  the  said 
on  the  day  of  18 

8.  I  was  present  and  saw  the  said  duly  execute 

the  said  bill  of  sale  on  the  sakl  day  of  18 

4.  The  said  resides  at  [state 

rtiidence  at  time  of  iwearvng  <i^ffidavU\  and  is  [stale  oeoupation], 

6.  The  name 
subscribed  to  the  said  bill  of  sale  as  that  of  the  wftness  atteating 
the  due  execution  thereof  is  fai  the  proper  handwriting  of  me, 
this  deponent 

6.  I  am  a  solicitor  of  the  Supreme  Court,  and  reside  at 

7.  Before  the  execution  of  the  said  bill  of  sale  by  the  said 

I  fully  explained  to  the  nature  and 

effect  thereof. 
Sworn,  &0. 


Na25. 
Affidavit  in  wfpport  ofGixmiAtt  Order, 

In  the  High  Court  of  Justioe. 

Division.  18  Na 

Between 


and 
I. 


Judgment  Creditor, 
Judgment  Debtor. 


of 

the  above-named  judgmeat  creditor  [or  solicitor  for  the  aboTe- 

named  judgment  creditor]  make  oath  and  say  as  follows : — 

1.  By  a  judgment  of  the  Court  given  in  this  action,  and  dated 
the  day  of  18    ,  it  was  adjudged 

that  I  [&r  the  above-named  judgment  creditor]  should  recover 
against  the  above-named  judgment  debtor  the 

sum  of  ^,  and  costs  to  be  taxed,  and  the  said  costs 

were  by  a  Master's  certificate  dated  the 
day  of  18    ,  allowed  at  L 

2i  The  said  still  remains  unsatisfied  to  the  extent 

of  and  interest  amounting  to  L 


•  Name,  ad-      *•  .   ^_-_^  j  *.    4.v    •  j      .-^  j  va 

droM.  and  u  mdebted  to  the  judgment  debtor 
de^cripUon                      in  the  sum  of  t  or  thereabouts, 

of  garnishee.      4   rphe  said  is  within  the  jurisdiotioo  of 

this  Court 
Sworn,  &a 
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No.  26. 

Affidavit  on  Interpleader, 

[Heading  as  in  Form  1.] 

of 

the  defendant  in  the  above  action  make  oath  and  say  as  follows : — 

1.  The  writ  of  summons  herein  was  issued  on  the  day 
of                           18    ,  and  was  served  on  me  on  the 

day  of  18    . 

2.  The  action  is  brought  to  recover 

The  said  'in  my  possession,  but  I  daim  *  »'is'*  or 

no  interest  therein.  "are." 

3.  The  right  to  the  said  subject-matter  of  this  action  has  been  f  if  claim  in 
and  is  daimedt  by  one  writing 
yif}xo*  make  the 

4.  I  do  not  in  any  manner  collude  with  the  said  ^^bil^ 
or  with  the  above-named  plaintifE,  but  I  am  ready  to  bring  into  |  g^^ 
Court  or  to  pay  or  dispose  of  the  said  expectation 
in  such  manner  as  the  Court  may  order  or  direct.  of  suit,  or 

Sworn,  ta  ^^l^ 


already 
sued. 


No.  27. 
jiffidavit  as  to  Stock  under  Order  ZLVL 

In  the  matter  of  [here  tiate  the  nature  of  the  doeument  eom- 
priting  the  ttoek^  and  add  the  date  and  other  partieulare  ao  far  <u 
Known  to  the  deponent  sufjicienUy  to  identify  the  doeumenti ; 
and 

In  the  matter  of  the  Act  of  Parliament,  5  Vict  o.  6. 

I,  of  make  oath 

and  say  that  according  to  the  beet  of  my  knowledge,  informa- 
tion, and  belief,  I  am  [or  ^  t^  affidavit  it  made  by  Sie  tolioitor^ 
A.  B.,  of  is]  beneficially  interested  in  the 

stock  comprised  in  the  [settlement,  wU,  &c.]  above  mentioned, 
which  stock,  according  to  the  best  of  my  knowledge  and  belief, 
now  consists  of  the  stock  specified  in  the  notice  hereto  annexed. 

This  affidavit  is  filed  on  behalf  of  A.  B.,  whose  address  is 
[tUOe  address  for  serviee]. 
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Forms  of  Statekents  of  Claim  to  be  used 

PURSUANT  TO  ObDER  XIX.,   BULE  5. 

Section  I.    • 

18       [Here  ptU  UUer  cand  nuwherJ] 
OenenL        In  the  High  Court  of  Justice, 

Division. 
Writ  issued  the  of  18 

Between  A.  B.,  Plaintiff, 
and 
0.  D.,  Defendant 

StcUemeiU  of  Claim : — 

The  plaintiff,  &a 

[or] 
The  plaintiff's  claim  is,  &c. 

[To  oeJUUd  up  in  manner  exetnpl\fied  in  tkefoUomng  Forme], 
The  plaintiff  claims  [ae  infoUcwing  Fvrme], 
Place  of  Trial 

(Signed) 
Delivered  the  of  18 


Section  IL 

Actions  specially  assigned  to  the  Chancery  Division  by 
s.  34. — sub-s.  3  of  the  Principal  Act 

No.  1. 

Adminis-  The  plaintiff  is  a  creditor  of  X  Y.,  deceased,  of  whom  the 

tratton.        defendant  C.  D.  is  executor  {or  administrator),  and  the  defendant 
£.  F.  is  heir-at-law  {or  devisee). 
Particulars  of  the  daim  : — 
Principal  due  on  the  bond  of  the  testator  {or 

intestate)  dated  the  of  18       £2000    0    0 

Interest  from  the  of  at 

6  per  cent  ••••••         250    0    0 

£2250    0    0 

The  plaintiff  claims  to  be  paid  the  amount  due  to  him,  or  to 

have  the  real  and  personal  estate  of  the  said  X  Y.  administered. 

(Signed) 

Delivered 
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No.  2. 

1.  The  plaintiff  is  reddtuury  legatee  of  A.  B.  of  the  dty  of  woful 
Bath,  who  died  March  8,  1882,  havinff  made  his  will  dated  default 
Maroh  %  1882,  and  appointed  the  defencumte  hia  exeouton,  who 
proved  his  will  April  6,  1882. 

2.  The  defendants  have  been  guilty  of  wilful  default  in  not 
getting  in  certain  property  of  the  testator. 

8.  The  wilfnl  default  on  which  the  plaintiff  relies  is  as 
f ollowB : — 

C.  D.  owed  to  the  testator  10002.  in  respect  of  which  no 
interest  had  been  paid  or  acknowledgment  given  for  five  vears 
before  the  testator's  death.  The  defendants  were  aware  of  this 
fact,  but  never  applied  to  C.  D.  for  pajrment  until  more  than  a 
year  after  testators  death,  whereby  the  said  sum  was  lost. 

The  plaintiff  daims  : — 

(L)  Account  of  testator's  personal  estate  on  footing  of  wilful 
default. 

(2.)  Administration  of  the  testator's  personal  estate. 

(S^ed) 

Delivered 


No.  3. 


1.  The  plaintiff  on  December  20,  1875,  entered  into  partner-  Dissolution 
ship  articles  with  the  defendant  for  10  years.  whi'*^"^' 

2.  The   defendant  has  broken  the  partnership  articles  as  *^^' 
follows : — 

The  plaintiff  claims  : — 
(1.)  Dissolution. 
(2.)  Accounts  and  inquiries. 
(8.)  A  receiver  and  manager. 

(Signed^ 

I^elivered 


No.  4. 


1.  The  plaintifb  are  executors  of  A.,  deceased. 

2.  From  the  year  1876  till  his  death  A.  employed  the  defend-  For 

ant  as  his  confidential  agent  in  the  management  of  a  large  sooounts. 
building  estate  at  X. 

8.  The  defendant  as  such  agent  received  large  sums  of  money 
for  the  said  A.,  for  which  he  refuses  to  account. 

The  i^aintiffs  claim  : — 

(1.)  Accounts  of  all  sums  received  and  paid  by  the  defendant 
as  agent  of  A. 

(£)  Payment  of  the  amount  found  due. 

(Signed) 

Delivered 


No.  6. 

1.  The  plaintiff  is  mortgagee  of  lands  belonging  to  the  de-  Foredosure 
fendant  ^^^ 
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2.  The  f oUowine  are  the  particulars  of  the  mortgage : — 
(a.)  {Date  and  names  of  mortgagor  and  mortgagee,) 
(6.)  \Sum  eeeured,) 
((%)  (RaU  of  wUerett,) 
(d)  {Property  euhject  to  mortgage,) 
(e.)  {Amount  now  due,) 
{If  ike  plaintiff' e  title  is  a  derivative  tiOe,  state  shorUy  ihe 
assignments  under  which  he  eUUms,) 
{If  the  plaintiff  is  mortgagee  in  possession  add) : — 
8.  The  phiintiff  took  possession  of  the  mortgaged  property  on 
the  of  ,  and  is  ready  to  account  as  mortgagee 

in  possession  from  that  time. 

The  plaintiff  claims  payment,  or  in  defaolt,  sale  or  fore- 
closure (and  possession). 

(Signed) 

Delifered 


R«d6mp> 
tion. 


No.  6. 

1.  The  plaintiff  is  mortgagor  of  lands,  of  which  the  defendant 
is  mortgagee. 

2.  The  following  are  the  particolars  of  the  mortgage  : — 
{a.)  {Date,) 

(6.)  {Sum  secured.) 

(c)  {Bate  of  interest) 

{d,)  {Property  subject  to  mo9*^age,) 
{If  the  plaintiff's  title  is  derivative,  state  shortly  the  deeds 
under  which  he  daims,) 
{If  the  defendant  is  mortgagee  in  possession  add) : — 

3.  The  defendant  has  taken  possession  (or  has  received  the 
rents)  of  the  mortgaged  property. 

The  plaintiff  chums  to  redeem  the  said  premises,  and  to  have 
the  same  reconveyed  to  him  [and  to  have  possession  thereof]. 

(Signed) 

Delivered 


For  raising 
portiona  or 
other 
charges  on 
land. 


Ko.  7. 

1.  By  a  settlement  on  the  marriage  of  A.  B.  and  C.  B.,  dated 
January  10,  1850,  Whiteacre  was  demised  to  trustees  for  1000 
years  on  trust  after  the  deaths  of  A.  B.  and  C.  B.  to  raise  50002. 
for  the  youneer  children  of  the  marriage  who  should  attain  21. 

2.  A.  K  died  February  15,  1870. 
8.  C.  B.  died  June  10,  1875. 

4.  There  were  5  children  only  of  the  marriage  of  A.  B.  and 
C.  B.,  all  of  wh(Hn  are  now  livmg  and  have  attained  21.  The 
plaintiff  is  the  second-bom  child. 

5.  The  defendants  were  on  Ainril  5»  1877,  i^>pouited  trustees 
of  the  settlement. 

The  plaintiff  claims : — 
(1.)  To  have  5000Z.  raised  by  sale  or  mortgage  and  distri- 
buted among  the  persons  entitled. 
(Signed) 

Delivered 
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No.  8. 

1.  On  NoTember  12,  1880,  A.  and  the  defendant  R  deposited  Sale  and 
with  the  plainti£f  500  Russian  Ooyemment  bonds  as  seoority  for  ^i"^;^^;^^^ 
a  debt  of  10002.  and  interest  at  4  per  oent  dne  from  A.  and  the  ^^;^^ 
defendant  B.  to  the  plaintiff.  subject  to 

2.  A.  died  March  12,  1881.  any  lien  or 

3.  On  March  30,  1881,  administration  of  the  estate  of  A.  was  <^^>*^* 
granted  to  the  defendant  G. 

4.  8002.  and  802.  for  interest  is  owing  to  the  plaintiff  on  the 
Becority  of  the  said  bonds. 

The  plaintiff  claims  :— 
(1.)  Sale  of  the  said  bonds. 

(2.)  Application  of  the  proceeds  in  payment  of  his  debt. 
(8. )  Distribution  of  the  sotplus  among  the  parties  entitled. 

(Signed) 

Delivered 


No.   9. 


1.  By  a  settlement  dated  July  3, 1872,  on  the  marriage  of  Breaoh  of 
the  plamtiff*8  father  and  mother,  of  which  the  defendant  A.  B.  trust 
and  one  0.  D.  were  trustees,  the  plaintiffs  are  absolutely  entitled 

on  the  deaths  of  their  father  and  mother. 

2.  On  August  5, 1874,  C.  D.  died,  and  the  defendant  E.  F.  was 
appointed  in  his  place. 

8.  On  December  1,  1879,  the  plaintiff's  father  died. 

4.  On  January  1,  1880,  the  plaintiff's  mother  died. 

5.  The  defendants  have  conmiitted  the  following  breaches  of 
trust  by : 

(a.)  Sale  of  30002.  Bank  Stock  and  investment  of  the  pro- 
ceeds in  the  business  of  the  defendant  A.  B. 

(&.)  Sale  of  leasehold  property  worth  50002.  to  G.  H.  for 
10002.  [without  taking  any  proper  steps  to  ascertain  its  value 
or  to  obtain  such  value]. 
The  plaintiffs  ^l^^iin  : — 
(1.)  The  replacement  of  80002.  Bank  Stock  and  52.  per  cent, 
interest  on  the  proceeds  of  the  Bank  Stock  sold  from 
the  date  of  sale  till  replacement. 
(2.)  Payment  of  40002.  and  interest  at  5  per  cent  per  annum 
from  the  date  of  the  sale. 

(Signed) 

Delivered 


No.  10. 


1.  By  a  settlement  dated  June  10,  1856,  upon  trust  for  A.  B.  Exeoution 
and  C.  B.  successively  for  life,  with  remainder  for  their  children  of  trust. 
who  should  attain  21,  the  following  property  was  assured : — 

(ok)  A  sum  of  57352.  14f.  2d,  consolidated  32.  per  cent  an- 
nuities. 

(6.)  40002.  invested  on  mortgage  of  land  at  X. 

(o.)  One-fifth  of  the  re^duary  estate  of  D.  deceased,  subject 
to  a  prior  life  interest 

2.  On  August  15, 1862,  C.  B.  died. 
8.  On  Febroaiy  18, 1875,  A.  B.  died. 
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4.  On  September  10,  1879,  D.  died.     ' 

5.  A.  B.  and  0.  B.  had  five  children  only,  of  whom  the  plaintiff 
IB  one. 

6.  The  defendants  are  the  present  trustees  of  the  settlement 
The  plaintiff  claims  : — 

(1.)  Execution  of  the  trusts  of  the  settlement. 
(2.)  All  necessary  accounts  and  inquiries. 
(3.)  A  receiver. 

(Signed) 
Delivered 


No.  11. 


Forreotlflca-      !•  In  ^865  a  marriage  was  arranged  between  A.  K  and  the 

tioD,  ^to.,  of  plaintiff. 

iDttru-  2.  By  an  agreement  contained  in  two  letters,  dated  February 

™'^'*  10  and  12, 1865,  it  was  agreed  between  C.  R,  the  father  of  A.  R, 

and  D.,  the  father  of  the  plaintiff,  that  each  should  settle  10,000^ 
on  trust  for  A.  B.  and  the  plaintiff  successively  for  life,  with 
remainder  on  the  usual  trusts  for  the  children  of  the  marriase. 

8.  By  letter,  dated  March  7, 1865,  from  D.  to  Messrs.  E.  & 
CJa,  his  solicitors,  he  instructed  them  to  prepare  a  settlement. 

4.  A  settlement,  dated  April  25, 1865,  was  executed  upon  the 
marriage  of  A.  B.  and  the  plaintiff,  accidentally  omitting  to  give 
a  life  interest  to  the  plaintiff  after  the  life  interest  of  A.  R 

5.  On  May  20,  1882,  A.  B.  died. 

6.  The  defendants  H.  and  K  are  the  present  trustees  of  the 
settlement. 

7.  The  defendants  L.,  M.,  and  N.,  are  the  only  children  of  the 
marriage. 

The  plaintiff  claims : — 
Rectification  of  the  settlement. 

(Signed) 
Delivered 


Na  12. 


Spedfio  per 
formaoce. 


1.  By  an  agreement  [pr  letters)  dated  {pr  made  verbally  at 
interviews  on  or  about)  the  day  o^  >  ^® 
plaintiff  agreed  to  sell  to  the  defendant  the  Home  Farm,  Kent,  for 

L    The  sale  was  to  be  completed  on  the 
of 
{Ifiht  agreement  wxt  verM  add) : — 

2.  The  agreement  so  entered  into  has  been  part  performed  as 
follows  {sUUe  Aoto). 

The  plaintiff  claims  specific  performance  of  the  above  agree- 
ment, and  that  the  defendant  may  be  ordered  to  execute  a  proper 
conveyance  of  the  premises  to  the  plaintiff  (stating  in  each  cote 
what  the  defendant  it  required  specifically  to  do). 

(Signed) 
Delivered 


No.  13. 

Partition  1*  By  wHI,  dated  January  5,1864,  A.  devised  Whiteacre  to  R, 

or  sale  of      C.,  and  D.  as  tenants  in  common.    , 
real  estates. 
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2.  On  March  10, 1865,  A.  died. 

8.  On  March  20, 1865,  A.'8  will  was  proved. 

4.  On  June  25, 1867,  K  conveyed  to  the  plaintiff  his  share  of 
Whiteacre. 

5.  On  July  80, 1869,  0.  conveyed  bis  share  to  the  defendants 
on  trust  for  sale. 

6.  By  will,  dated  November  5,  1872,  D.  devised  his  share 
among  his  children  equally. 

7.  On  December  2,  1872,  D.  died. 

8.  On  December  15,  1872,  D.'s  will  was  proved. 

9.  There  were  10  children  of  D.  living  at  his  decease,  some  of 
whom  have  since  died. 

[10.  Whiteacre  consists  of  a  mansion,  house,  and  grounds. 
11.  A  sale  of  the  property  and  a  division  of  the  proceeds  will 
be  more  beneficial  than  a  division  of  the  property.] 
The  plaintiff  claims : — 
A  division  of  Whiteacre  among  the  parties  interested. 
[or^  a  sale  of  Whiteacre  and  distribution  of  the  proceeds 
among  the  parties  interested.] 

(Signed) 

D^vered. 


Na  14. 


1.  By  wHI,  dated  August  10, 1882,  A.  devised  Whiteacre  and  Wardship 
10,000Z.  to  defendant  on  trust  for  plaintiff.  of  infauts 

2.  On  August  15, 1882,  A.  died.  JSte^*"' 
8.  On  August  30, 1882,  probate  was  granted  to  the  defendant,  Mtates. 

the  sole  executor. 
4.  The  plaintiff  is  an  infant  12  years  old. 
The  plaintiff  claims  .*— 
(1.)  That  the  plaintiff  may  become  a  ward  of  Court 
(2.)  Administration  of  the  trusts  of  the  will  of  A.  so  far  as 
neoeasaiy. 

(Signed) 

Delivered. 


Sbotion  III. 

Actions  within  the  exclusive  cognizance  of  the  Probate, 
Divorce,  and  Admiralty  Division.-Section  M  of  the 
Principal  AeL 

Na  1. 

The  plaintiff  is  oousin-cerman  and  one  of  the  next  of  kin  of  Interest 
M.  N.,  late  of  No.  1,  High  Street,  Putney,  in  the  county  of  Surrey,  fuit 
grocer,  who  died  on  or  about  the  1st  of  March,  1888,  a  widower  (P«>«»*«> 
without  child,  parent,  brother  or  sister,  undo  or  aunt,  nephew  or 
niece. 
The  plaintiff  claims  :-— 
A  grant  to  him  of  letters  of  administration  of  the  personal 
estate  and  effects  of  the  said  deceased. 

(Signed) 

Delivered. 
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Probate 
ofwUlin 
solemn 
form. 


Bottomry. 


No.  2. 

The  j^Aintiff  is  the  executor  appointed  under  the  will  of  G.  T., 
Ute  of  Bicester,  in  the  county  of  Oxford,  gentleman,  who  died  on 
the  20th  of  January  1883,  the  said  will  bearing  date  the  Ist  of 
January  1875,  and  a  codicil  thereto,  the  1st  of  October  1875. 
The  plaintiff  claims : — 
Thftt  the  €k>urt  shall  decree  probate  of  the  said  will  and 
codicil  in  solemn  form  of  law. 

(Signed) 

DellTered 


No.  3. 


1.  A  bond,  dated  the  18th  of  October,  1883,  was  executed  by 
the  master  of  the  Ship  "  Onward  "  at  Mauritius,  binding  the  said 
ship  and  her  cargo  —viz.,  940  tons  of  teak  timber — and  her  freight 
for  payment  unto  Messrs.  H.  and  Ga,  their  assigns,  order,  or 
indorsees,  of  24,000  dollars,  Mauritius  currency,  with  maritime 
premium  at  the  rate  128  dollars  for  every  100  dollars,  within 
twenty  days  next  after  the  arrival  of  the  said  ship  at  her  port  of 
discharge :  payment  to  be  made  both  of  capital  and  interest 
in  British  sterling  money  at  the  rate  of  four  shillings  for  every 
dollar. 

2.  The  plaintiffs  are  assignees  of  the  said  bond  from  the  said 
Messrs.  H.  &  Go. 

The  plaintiffs  claim :  — 
(1.)  That  the  Gourt  pronounce  for  the  validity  of  the  bond. 
(2.)  Gondenmation  of  the  defendants  and  their  bail  in  the  sum 
of  I 

(Signed) 

Deliyefed 


No.  4. 


saries. 


Equipment       The  plaintiff  supplied  necessaries  and  equipment,  and  did 

and  ueoee-  \  repairs  to  the  vessel  "  The  Ellen  "  in  the  months  of  February 

and  March,  1883,  at  the  port  of  London,  on  the  order  of  Messrs. 

K.  L.,  who  were  duly  authorised  in  that  behalf :  the  said  vessel 

being  a  British  Golonial  vessel,  belonging  to  the  port  of  Digby 

in  Nova  Scotia,  and  having  no  owner  or  part  owner  who  was  at 

the  time  of  the  commencement  of  this  action,  or  is  domiciled  in 

England  or  Wales. 

The  plaintiff  claims  : — 

(1.)  8052.  3«.,  with  interest  thereon  at  5  percent  per  annum 

from  the  19th  of  February,  1883,  until  judgment. 
(2.)  The  condemnation  of  the  defendant  and  his  ImU  in  the 
said  sum. 

(Signed) 

Delivered 


No.  5. 

Posseasion.  The  plaintiff  is  owner  of  82-64th  parts  or  shares,  and  master,  of 
the  vessel  "  Lady  of  the  Lake,"  and  the  defendant,  who  is  owner 
of  the  remaining  82-64th  parts,  withheld  possession  of  the  vaid 
vessel  from  the  plaintiff. 
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The  plaintiff  claims : — 

(L)  Possession  of  the  said  vessel. 

(2.)  The  condemnation  of  the  defendant  in  all  losses  and 
damages  occasioned  by  the  defendant's  withholding 
possession  of  the  vessel  from  the  plaintiff. 
(Signed) 

Delivered 


No.  6. 


The  plaintiffs  are  the  owners,  master  and  crew  of  the  steam-  Salvage* 
ship  "  Brazilian/'  of  the  port  of  Newcastle,  of  the  bnrthen  of 
1800  tons  gross  registered  tonnage,  and  rendered  salvage  services 
to  the  steam-ship  "  Oampanil "  off  the  coast  of  Portugal,  on  or 
abont  the  26th  and  27th  of  December,  1882. 

'Particulars : — 

1.  Value  of  **  Oampanil "  at  the  time  of  the  £ 

services 18,000 

Value  of  cargo 800 

Freight 675 

2.  Value  of  "  Brazilian,**  her  freight  and  cargo      2,050 
8.  Damage  sustained  by  "  Brazilian  '*  .         150 

Extra  coal  consumed 16 

Paid  for  harbour  dues,  &;c.,  at  Vigo    .        .  4 

The  plaintiffs 'claim  : —  * 

Such  amount  Of  salvage  as  may  be  Just. 
(Signed) 

Delivered 
*  It  was  held  in  The  /nt,  8  P.  D.  227,  that  generally  speaking 
further  detaUs  should  be  given  than  those  in(Ucated  above. 


Section  IV. 

Actions  included  in  Order  III.,  Rule  6,  Classes 
A,  B,  C,  D,  E,  and  F, 

No.   1. 

The  plaintiff's  claim  is  for  tHe  price  of  goods  sold  and  delivered.  Goods  sold 

Particulars  :-^  and  de- 

1 881— Slst  December  :--  \iywA. 

£    ».    d. 
Balance  of  account  for  butcher's  meat  to 
this  date         .        .        .        .        .        .     85  10    0 

1882— 1st  January  to  8l8t  March  :— 
Butcher's  meat 74    5    0 


109  15    0 
1882.— Ist  February.— Paid  .        .  .     46    0    0 


BalMioe  due         ....  £64  15    0 
Place  of  Trial,  London. 


(Signed) 

Delivered 
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No.  2. 

Money  had       The  plaiDtiflTs  daim  is  for  money  received  by  the  defendant 
and  re-  for  the  use  of  the  plaintiff. 

^^^^         *  Particulars  :- 

1882.— 1st  January  :— 

£    t.    d 
To  amount  of  rents  of  No.  5  Smith 

Street,  collected  by  the  defendant  .        72  10    0 
To  deposit  on  intended  sale  of  Eva  Villa      100    0    0 


Amount  due  .        •    £172  10    0 

Place  of  Trial,  London. 

(Signed) 
Delivered 


No.  3. 


Payee  The  plaintiff*s  claim  is  against  the  defendant,  as  maker  of  a 

Jnafel^of  a    P^""*^*<>^  °<**®  ^^^  250/.,  dated  1st  January,  1 882,  payable  four 

pionSswry    months  after  date. 

uote.  Particulars : — 

£ 
Principal.        ......     250 

Interest .10 

Amount  due        .        .  £260 

Place  of  Trial,  Lancashire,  West  Derl^  Division. 

(Signed) 
Delivered 


No.  4. 

Indorsee  The  plaintiff's  claim  is  against  the  defendant  as  acceptor  of  a 

Against         bill  of  exchange  for  400/.,  dated  1st  January,  1882,  drawn  by 
S'bS? o7       ^'  ^^  I»y»We  three  months  after  date  to  the  order  of  K  F., 
exchange,     ^ncl  indoned  to  the  plaintiff. 
Particulars  ; — 

£ 

Principal  due 400 

Interest 16 

Amount  due    .        •        .  £416 

(Signed) 
Delivered 


No.  5. 


Indorsee  The  plaintiff^s  claim  is  agdinst  the  defendant  A.B.  as  aooept<n-, 

fPtixMt         and  against  the  defendant  C;  D.  as  drawer,  of  a  bill  of  exchange 
dS^OTof"^  for  600/.,  dated  Ist  JanuaiTT,  1882,  payable  three  months  after 


a  hill  of        date,  and  indorsed  by  the  defendant  0.  D.  to  the  plaintiffjof  the 

exchange       dishono  '   " 

severalTy.      notice. 


exchange      dishonour  of  which  on  presentation  the  defendant  C.  D.  had 
-"verally. 
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ParticnlAn  :— 

£ 

Principal 500 

Interest 20 

Amount  due    •        .  £520 

Place  of  Trial,  city  of  Bristol. 

(Signed) 

Delivered  * 


No.  6. 


The  plaintifiTs  claim  is  against  the  defendant  as  drawer  of  a  Payeo 
bill  of  exchange  for  6002.  dated  1st  March,  1882,  drawn  upon  against 
A.  B.,  payable  to  plaintifif  three  months  after  date,  which  was  ^^^i*^ 
duly  presented  for  payment  and  dishonoured,  but  A.  R  had  no  exchange 
eCFects  of  the  defendant  nor  was  there  any  consideration  for  the  ezcusinff 
payment  of  the  said  biU  by  the  said  A.  B.  ^f^  <^ 

Particulars  (as  in  Form  4).  dishonour. 


Place  of  Trial 


(Signed) 
Delivered 


No.  7. 

The  plaintiff*s  claim  is  for  principal  and  interest  due  upon  Obligee 
the  defendant's  bond  to  the  plaintiff,  dated  1st  January,  1873,  against 
conditioned  for  payment  of  100^  on  the  26th  December,  1878.     ^^^^  ^^  * 
Particulars : —  bond/ 

£ 
Principal  .  .  •  •  •  .  50 
Interest 2 

.  Amount  due   •        •    £52 

Place  of  Trial,  Surrey. 

(Signed) 
Delivered 


covenantor 
on  a 
covenant 


No.  a 

The  plaintiff's  daim  is  for  principal  and  interest  due  under  a  Covenantee 
covenant  in  a  deed  dated  the  1st  of  January,  1882.  against 

Particulars : — 

£ 
Principal  •        .        •        .  100  to  pay 

Paid 20  money. 

Principal  due   ....      80 
Interest    •        •        .        .        •        3 

Amount  due  .        •   £83 

Place  of  Trial,  London. 

(Signed) 
Delivered 
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Against 
taiurebolder 
for  allot- 
ment money 
and  callaby 
acompanir 
under  26  « 
28  Viot  0. 


No.  9. 

The  plaintiffs'  olftim  is  for  money  in  which  the  defendant,  as 
a  member  of  the  company,  is  indebted  to  the  plaintiffs  (being  a 
company  incorporated  under  the  Companies  Act,  1862)  for  allot- 
ment  money  of  per  share  on  shares  in  the  company 

allotted  to  the  defendant,  as  such  member,  at  his  request  and 
for  calls  of  I.  each  upon  shares  in  the  company 

of  which  the  defendant  is  a  holder,  whereby  an  action  hM 
accrued  to  the  plaintiffs. 
Particulars : — 

18    — Allotment  of  shares  to  the 

defendant  at  L  per  share        .  £ 

18    —(1st)  call  at  ^  per  share  .  £ 

(2nd)  call  at  I,  per  share  .  £ 

Amount  due    ...        £ 


Place  of  Trial, 


(Signed) 
Delivered 


No.  10. 

Ou  a  The  plaintiff's  claim  is  for  the  price  of  goods  sold  and  delivered 

giarantee     by  the  plaintiff  to  E.  F.  under  tbe  following  guarantee : — 
pric^Sf  S^"»  2nd  February,  1882. 

^oods  set-  ^  consideration  of  your  supplying  goods  to  K  F.,  I 

ting  out  the  undertake  to  see  you  paid. 
«^»*n«t««.  Yours,  &c 

C.  D.  (defendant). 
To  Bfr.  A.  R  (plaintiff). 
Particulars: — 

1882.  .        .        .        • 

25th  March,  B5  t<m8  of 'coal  at  208.  .    £55    0    0 


Amount  'due 
Place  of  Trial, 


£55    0    0 


(Signed) 

Delivered 


Creditor 

against 

principal 

debtor  and 

surety 

seTeially 

on  a 


for  goods 

60l£. 


No.  11. 

The  plaintiff's  dalm  is  against  the  defendant  A  B.  as  princi- 
pal and  against  the  defendant  C.  D.  as  stirety,  for  the  price  of 
goods  sold  and  delivered  by  the  plaintiff  to  A.  B.  on  the 
guarantee  by  C.  D.,  dated  the  2nd  of  Februaiy,  1882. 
Particulars: — 

£  s.  d 
2nd  February— Goods  .  .  .  47  15  0 
8rd  March— Goods    .        .        .        .    105  14    0 

17th  March-rGoods 14  12    0 

5th  April— Goods      .        .        .        .      84    0    0 


Place  of  Trial,  Surrey. 


Amount  due  .        .        •        •        .    202    1     0 


(Signed) 

Delivered 
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No.  12. 

The  pUdntiflTs  olaim  is  agunat  the  defencUnts  as  tnitteet  under  Debt  up<m 
the  Bettlement  upon  the  marriage  of  A.  B.  and  X  Y.,  dated  *  ^'^^^ 
January  1, 1870,  whereby  10,000£  invested  on  mortgage  of  land 
at  Z.  was  vested  in  the  defendants  as  trustees  upon  trust  to  pay 
the  income  thereof  half -yearly  to  the  plaintiff. 

Particulars: — 

1882,  Deoember  25,  half  a  year's  income        .    200 


No.  13. 
(See  Sect  VII.  Form  Na  1.) 


Landlord 
against 
tenant 
whose  term 
hasexnired 

or  has  been 

determined 

Skotion  V.  ^f"*'*" 

Actvantfor  Damage*  for  Breach  of  Contract  or  Duty 
armng  out  of  CowtracU 

.       .      .  Nq.  1. 

1.  The  plaintiff  has  suffered  damage  faty  breach  of  contract  for  Buyer 
sale  and  delivery  by  the  defendant  to  the  plaintiff  of  100  tons  of  ^^"^^ 
Scotch  pig  iron  at  52.  per  ton  to  be  delivered  on  rail  at  Middles-  ^^|o£  for 
borough  on  the  15th  of  ^fihrch,  1882.  not  deli-  ' 

2.  The  defendant  did  not  deliver  any  (or  tons,  at  Ikt  verlng. 
cam  may  be)  of  the  said  iron. 

Particulars  of  damage : — 

Loss  of  profit  at  IL  per  ton  on  100  tons ' 
The  plaintiff  claims  1002. 
.    Place  of  Trial,  London. 

(Signed) 
Delivered 


100 


No.  2. 

h  The  plaintiff  has  suffered  damage  by  breach  of  a  contract  Bujrer 
between  tne  plaintiff  and  the  defendimt  for  sale  and  delivery  of  f^^^^ 
100  sacks  of  flour  known  as  seconds  at  85«.  per  sack.  ^^  ^^r, 

2.  80  sacks  delivered  were  iiiferior  to  seconds,  and 
were  not  delivered. 
Particulars  of  damage : — 

£ 
80  sacks  at  4#.  ....  16 
20  sacks  at  5s 5 


seller  of 
,  goods  for 
sacks  deUverin 
them  in- 
ferior to 
oontract. 


The  plaintiff  claims  212. 
Place  of  Trial,  Surrey. 


£21 


(Signed.) 
Delivered 
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Shipowner 
ftgalnst 
charterer 
for  deten- 
tion beyond 
the  de- 
murrage 
days. 


No.  3. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  a  charter- 
party  dated  the  10th  of  March,  1882,  between  the  plaintiff  and 
the  defendant  of  the  ship  "Mary.** 

2.  The  ship  was  detained  at  the  port  of  loading. 
Particulars  of  damage  : — 

1882.    Jan.1.    )  iq  days' detension  beyond  the  de- 
Jan.  10     1  niurrage  days  at  26/.  per  day 
The  plaintiff  claims  2502. 
Place  of  Trial,  London. 

(Signed) 
Delivered 


250 


No.  4. 


Shipper  1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by 

*cra^t         bill  of  lading  of  goods  shipped  by  the  plaintiff  on  board  the 
WuShSlng  "  J*"«  "  ^^^  ^y  defendant,  dated  the  Ist  of  January,  1882. 
for  damage       2.  50  bales  of  cotton  were  delivered  in  a  damaged  condition, 
to  goods.  Particulars  of  damage  : — 

£ 
50  bales  at  22.        •        ...    100 


The  plaintiff  claims  1002. 
Place  of  Trial,  city  of  Bristol 


(Signed) 
Delivered 


No.  5. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  contract  by 
bill  of  lading  of  goods  shipped  by  the  plaintiff  signed  by  the 
master  of  the  ship  "  Mary  "  as  the  defendant's  agent,  dated  the 
1st  of  January,  1882. 

2.  50  quarters  of  wheat  were  delivered  in  a  damaged  condition, 
and  100  quarters  were  not  delivered. 

Particulars  of  damage  : — 

£ 
100  quarters  at  40<.  .        .200 

50  quarters  at  ii.  ...       10 

£210 

The  plaintiff  claims  2102. 

Place  of  Trial,  Lancashire,  West  Derby  Division. 

(Signed) 
Delivered 


No.  6, 

On  a  marine      ^®  plaintiff  was  interested  to  the  amount  of  2.  under 

policy  a  marine  policy  of  insurance  for  that  amount,  dated  the 

of  18    ,  on  the  ship  "  Hero,"  subscribed  by  the  defen- 

dant for  2. 

Particulars: — 
1.  Valued  or  open  i—Valued  at  20,0002. 


against 
under* 
writer. 
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2.  Voyage : — ^At  and  from  Cardiff  to  YalpAraiso. 
S.  (Or,  Time :— From  noon  of  Ist  January,  1882,  to  noon  of 
iBt  January,  1883.) 

4.  Premium  to  defendant : —  I,  per  cent. 

5.  Perila  insured  against  causing  loss  : — Of  the  seas. 

6.  Loss : — ^Total  (of*  exceeding  3  per  cent). 
The  plaintiff  claims  /. 

Place  of  TriiO,  Bristol 

(Signed) 

Delivered 


No.  7. 


The  plaintiff  has  suffered  damage  from  the  defendant's  negli-  Pastengdr 
genoe  in  carrying  the  plaintiff  as  a  passenger  by  railway  from  og»in«t  rail- 
London  to  Brighton,  causing  personal  injuries  to  the  plaintiff,  in  ^^^^' 
a  collision  near  Hay  ward's  Heath  on  the  15th  January,  1882.     negug&nce. 
Particulars  of  expenses,  &c. : —  £     $,    d, 

Loss  of  15  weeks*  salary  as  derk  at  2L 

per  week 30    0    0 

Dr.  Smith 10  10    0 

Nurse  for  6  weeks 3    0    0 


XIS  10  0 


The  plaintiff  claims  5002. 
Place  of  Trial,  Sussex. 

(Signed) 

Delivered. 


No.  a 


1.  The  plaintiff  has  suffered  damage  from  the  defendant's  Client 
negligence  in  his  conduct  for  the  plamtiff,  as  his  solicitor,  of  Jfj*^'***  ^^*[ 
business  undertaken  by  thto  defendant  on  the  plaintiff's  retainer.  Ug^nceu ''^^ 

2.  The  negligence  was  in  making  an  application  tmder  Order 
XIV.,  Rule  1,  in  the  case  of  A.  B.  (the  plaintiff)  v.  0.  D., 
where  the  case  was  one  of  unliquidated  damages  and  not  of  debt 

Particulars  of  damage  :— 

Taxed  costs  paid  to  defendant  on  dismissal  of  summons 

L 
The  plaintiff  claims  L 

Place  of  Trial, 

(Signed) 

Delivered. 


No.  9, 


1.  By  a  repairing  covenant  contained  in  a  lease  under  seal  Landlord 
from  the  plaintiff  to  the  defendant,  dated  the  1st  of  January,  1876,  against 
of  a  house  No.  401  Piccadilly,  for  seven  years  from  the  26th  day  J^*^  '^' 
of  December,  1876,  the  defendant  covenanted  to  keep  the  pre-  clamant  to 
mises  in  such  repair  and  condition  as  therein  mentioned.  repair. 

2.  The  premises  were  during  the  term  out  of  such  repair  as 
was  required  by  the  covenant 
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8.  They  were  yielded  up  out  of  snob  repair  at  the  expiration 
<rf  the  term. 

4.  Particulars  of  dilapidations  were  delirered  to  ^  defend- 
ant's solicitor  on  the  of  18    and  exceed 
three  folioe. 
The  plaintiff  claims                       U 
Place  of  Triali 

(Signed) 

Delivered 


Breach  of 
promise  of 
marriage. 


No.  10. 

1.  The  plaintiff  has  suffered  damage  by  breach  of  promise  by 
the  defendant  to  marry  her  on  the  of 

[oTj  within  a  reasonable  time,  which  elapsed  before  action]  [«r, 
on  the  death  of  A.  B.,  which  happened  before  action]. 

2.  The  defendant  refused  to  marry  the  plaintiff  on  the 

of  [or^  Mrithin  a  reasonable  time]  [or,  on  the  death 

of  A.R] 

Particnlars  of  special  damage, 
[^f  iKe  cose  may  be,  if  anyTi 
The  plaintiff  claims  L 

Place  of  Trial, 

(Signed) 

Delivered. 


Section  VL 

Action  claiming  Iiy'unctions,  Bamages,  or  DeclarcUioM 
qf  Right  founded  on  Wrongs. 

No.  1. 

Conversion       The  plaintiff  has  suffered  damage  by  the  defendant  wrongfully 
ot  goods.       depriving  the  plaintiff  of  two  casks  of  oil  by  refusing  to  give  them 
up  on  d^nand  (or,  throwing  them  overboard  ottt  <3  a  boat  into 
the  London  Dodcs,  &o.). 

[If  any  $peeial  damagei  are  cUUmedy  add\ — 
Particulars  [fil  them  in]. 
The  plaintiff  claims  1002. 
Place  of  Trial,  London. 

(Signed) 

Delivered 


Detinue. 


No.  2. 

The  defendant  detained  from  the  plaintiff  the  plaintiffs  goods 
and  chattels,  that  is  to  say,  a  horse,  harness,  and  giff. 

The  plaintiff  claims  a  return  of  the  said  goods  and  chattels  or 
their  vahie,  and  102.  for  their  detention. 
Place  of  Trial,  Liacolnshire. 

(Signed) 

Delivered 
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No.  8. 

'^  The  plaintiff  has  suffered  damage  from  perwmal  injnrieB  to  the  Negligent 
plaintiff  and  damagee  to  his  carriage,  caused  by  the  defendant  or  driving, 
his  servant  on  the  16th  of  January,  1882|  negligently  driving  a 
cart  and  horse  in  Fleet  Str^t 
Particulan  of  expenses,  kci — 


Ghaiges  of  Mr.  Smith,  surgeon    . 
Charges  of  Mr.  Jones,  ooachmaker 

.     10  10    0 
.     U    5    6 

£24  15    6 

The  pUintiff  claims  1502. 
Place  of  Trial,  London. 

(Signed) 

DeUvered 

No.  4. 

The  plaintiff  as  executor  of  G.  D.,  deceased,  brings  this  action  Lord  Oamp- 
for  the  benefit  of  Eva  the  widow,  and  William  and  Margaret  and  bell's  Act 
Dorothea,  the  children  of  C.  D.  [<u  the  cote  may  be],  who  have 
suffered  damage  from  the  defendant's  negligence,  in  carrying 
the  said  0.  D.  by  omnibus,  whereby  the  said  G.  D.  was  killed 
in  Comhill  on  the  15th  of  January,  1882. 

Particulars  pursuant  to  Statute  are  delivered  herewith. 

The  plamtiff  daims  5002. 


Place  of  Trial,  London. 


(Signed) 

Delivered 


No.  5. 


The  plaintiff  has  suffered  damage  from  injuries  to  his  ship,  the  Collision  of 
"  Betsy,"  and  the  cargo  on  board  thereof,  by  a  collision  with  ships, 
the  ship,   the    "Jane,"  caused  by   the    negligent  navigation 
thereof  by  the  defendant  or  his  servants  on  the  river  Thames, 
on  the '1st  of  February,  188S. 

Particulars  of  loss  and  expenses : — 

1.  Charges  of  Jones  k  Co.,  shipwrights,  4502.  2«. 

2.  Loss  of  use  of  ship  from  Ist  of  February,  1883,  to  1st  of 

March,  1883,  2802. 
Particulars  of  damage  to  cargo  : — 

(/nsffi  them,) 
The  plaintiff  daims  2. 

Place  of  Trial,  London. 

(Signed) 

Delivered 


Na  6. 


The  defendant  has  infringed  the  plaintiff's  patent,  Na  14,084,  Injunetion, 
granted  for  the  term  of  fourteen  years,  from  the  21st  of  May,  *<^>  ^^  ^- 
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fringement 
of  patent 


1880,  for  certain  improvementB  in  the  manufacture  of  iron  and 
Bteel,  whereof  the  plaintiff  was  the  first  inventor. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant 
from  ftuther  infringement  and  1002.  damages. 
Particulars  of  breaches  are  delivered  herewithi 
Place  of  Trial,  Durham. 

(Signed) 

Delivered 


No.  7. 


D^8«»  'or      The  defendant  has  infringed  the  plaintiff's  copyright  in  a  book 
taemt^       entitled  "The  History  of  Rome,"  registered  on  the 
copyright,      day  of 

Particulars  of  special  damage  are  as  follows : — 

£ 

Loss  of  sale  of  50  copies 50 

Loss  of  profit  in  the  copyright         .        .        .50 


Injunction, 
Mo.  for  in- 
fringement 
of  trade 
mark. 


The  plaintiff  claims  1002. 
Place  of  Trial,  Surrey. 


XlOO 


(Signed) 

Delivered 


No.  8. 


1.  The  defendant  has  infringed  the  plaintiff's  trade  mark. 

2.  The  trade  mark  is  {deacrwe  it). 

[If  the  plaifUiff  U  not  the  original  proprietor  of  the  trade 
mark,  show  ihortly  how  hit  title  it  derived.] 
8.  The  following  are  the  acts  complained  of,  viz. : — 

{Set  them  ottL) 
The  plaintiff  claims  an  injunction  to  restrain  the  defendant,  his 
servants  and  agents,  from  infringing  the  plaintiff's  said  trade 
mark,  and  in  particular  from  [ttcUing  any  particular  injunction 
tought]. 

The  plaintiff  also  claims  an  account  or  damages. 

(Signed) 

Delivered 


No.   9, 

Seduction.        The  plaintiff  has  suffered  damage  from  the  seduction  and 
carnally  knowing  by  the  defendant  of  G.  H.  the  [daughter  and] 
servant  of  the  plaintiff. 
Particulars  of  special  damage  are  as  follows : — 

£    ».    d. 
Loss  of  service  from  the  1st  of  March 

to  the  80th  of  November,  1882        .  100    0    0 
Nursing  and  medical  attendance         .     10  10    0 


£110  10    0 
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The  plAintiff  daiins  5002. 
Place  of  Trial,  Berkshire. 


(Signed) 

Delivered 


No.  10. 


1.  The  plamti£f  is  the  owner  [or  lessee]  and  occupier  of  a  Obsiniction 
house,  700  Regent  Street,  in 'which  are  the  following  ancient  <^i%lit8. 
lights:— 

(1.)  The  kitchen  window  in  the  basement  on  the  south 
side. 

(2.)  The  two  back  dining-room  windows  on  the  ground- 
floor  on  the  south  side. 

(3.)  The  landing- window  and  back  drawing-room  window 
on  the  south  side. 

2.  The  defendant  is  erecting  a  building  which  will,  if  not 
stopped,  materially  diminish  the  light  coming  through  the  said 
windows. 

The  plaintiff  daims  an  injunction  to  restrain  the  defendant, 
his  contractors,  servants,  and  workmen,  from  continuing  the 
erection  of  the  building,  so  as  to  obstruct  or  dimmbh  the  access 
of  light  to  the  said  windows  or  any  of  them. 

The  plaintiff  will  also,  if  necessary,  claim  to  have  the  said 
building  pulled  down,  or  damages  for  the  injury  he  will  sustain 
if  the  same  is  completed  and  not  pulled  down. 

(Signed) 

Delivered 


No.  11. 


The  plaintiff  has  suffered  damage  from  offensive  and  pestilen-  Xuis&nce  by 
tial  smells  and  vapours  caused  by  the  defendant  in  the  plaintiff's  smells, 
dwelling-house.  No.  15,  James  Street,  Durham. 
The  plaintiff  claims  : — 
(1.)  602. 

(2.)  An  injunction  to  restrain  the  defendant  from  the  con- 
tinuance or  repetition  of  the  said  injury  or  the  com- 
mittal of  any  mjuiy  of  a  like  kind  in  respect  of  the 
same  propeity. 
Place  of  Trial,  Yorkshire,  West  Riding. 

(Signed) 

Delivered 


No.   12. 


1.  The  plaintiff  is  the  owner  (or  lessee)  and  occupier  of  a  farm  Nuisance  by 
known  as  ,  through  which  there  runs  a  river  known  pollution  of 
as               .  '^^' 

2.  The  defendant  or  persons  in  his  employ  pollute  the  water 
in  the  said  river  by  passing  into  the  same  the  refuse  of  the 
defendant's  dye  works,  situate  higher  up  the  said  river. 

The  plaintiff  claims  an  injunction  to  restrain  the  defendant, 
his  servants  and  agents,  from  sending  from  the  said  dye  works 
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into  the  said  river  any  matter  so  as  to  poUate  the  waters  theraol, 
or  to  render  tbem  unwholesome  or  qnfit  for  os^  to  the  injury  of 
the  plaintiff  {or,  <u  ike  ca$t  may  he). 

The  plaintiff  will  also  claim  damages  in  respect  of  the  said 
nuisance. 

Place  of  Trial, 

(Signed) 

Delivered 


No.   13. 

Fraudulent       1.  On  Slst  January,  1883,  the  defendant  issued  a  prospectus 
prospectus,    to  the  puhUc  relating  to  the  A.  B.  Company,  Limited. 

2.  On  Ist  February,  1883,  the  plaintiff  received  a  copy  of  this 
prospectus. 

3.  The  plaintiff  subscribed  for  100  sbaces  in  the  company  on 
the  faith  of  this  prospectus. 

4.  The  prospectus  contained  misrepresentntions,  of  which 
the  following  are  particulars  : — 

(a.)  The  prospectus  stated  '*....  wherea#  in  fact  .... 
(6.)  The  prospectus  stated  "  .  .  .  .  whereas  in  fact  .... 
(c.)  The  prospectus  stated  '*....  wheress  in  fact  .... 

5.  The  defendant  knew  of  the  real  facts  as  to  the  above 
particulars. 

6.  The  following  .facts,  which  were  within  the  knowledge  of 
the  defendants,  are  material,  and  were  not  stated  in  the  pro- 
spectus  : — 

(6.) 

7.  The  plaintiff  has  paid  calls  to  the  company  to  the  extent 
of  lOOOi. 

The  plaintiff  claims  : — 
(1.)  Repayment  of  1000^  and  interest. 
(2.)  Indemnity. 

(Signed) 

Delivered 


Fraudulent 
sale  of  a 
lease. 


No.  14. 

The  plaintiff  has  suffered  damage  from  the  defendant  indudng 
the  plaintiff  to  buy  the  goodwill  and  lease  of  the  Geor^  public- 
house,  Stepnoy,  by  fraudulently  representing  to  the  plamtiff  that 
the  takings  of  the  said  public-house  were  40^.  a  week,  whereas 
in  fact  they  were  much  less,  to  the  defendant's  knowledge. 
Particulars  of  special  damage : — 

{FiU  them  in.) 
The  plaintiff  claims  I, 

(Signed) 

Delivered 


Na  15. 

Malicious         ^^^  defendant  maliciously  and  without  reasonable  and  probable 
prosecution,  cause  preferred  a  charge  of  larceny  against  the  phuntiff  before  a 
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justice  of  the  p^Me,  oauBmg  the  plaintiff  to  be  sent  for  trial  on 
the  oharge  and  imprisoned  thereon,  and  prosecuted  the  plaintiff 
thereon  at  the  Middlesex  Quarter  Sessions,  where  the  plaintiff 
was  acquitted. 

Particulars  of  special  damage  : — 

Messrs.  L.  &;  L.'s  bill  of  costs,  652. 

Loss  in  business  from  January  1,  1888,  to  February  18,  1833, 

low. 

The  plaintiff  claims  5002. 
Place  of  Trial, 

(Signed) 

Delivered 


Section  VII. 

Actions  for  Recovery  of  Land^  dec 

No.  1. 

1.  The  plaintiff  is  entitled  to  the  possession  of  a  farm  and  pre-  Landlord 
mises  called  Church  Farm,  in  the  parish  of  St.  James,  in  the  against 
county  of  Surrey,  which  was  let  by  the  plaintiff  to  the  defendant  l^J^'term 
for  the  term  of  three  years  from  the  29th  of  September,  1879,  yma  expired, 
which  term  has  expired  [or  as  tenant  from  year  to  year  from  the  tc, 
29th  September,  1875,  which  said  tenancy  was  duly  determined 
by  notice  to  quit  expiring  on  the  29th  of  September,  1881]. 

The  plaintiff  claims  possession  and  502.  for  mesne  profits. 

Place  of  Trial,  Surrey. 

(Signed) 
Delivered 


No.  2. 


1.  The  plaintiff  is  entitled  to  the  possession  of  Blackacre  in  Heir-at-law 
the  parish  of  [oTt  of  No.  2  Bridge  Street,  Bristol]  against 

in  the  county  of  .  stranger. 

2.  On  and  before  the  of  18  A.  B. 
was  seized  in  fee  and  in  possession  of  the  promises. 

8.  On  the  of  18        the  said  A.  B. 

died  so  seised,  wheroupon — 

4.  The  estate  descended  to  the  plaintiff,  his  eldest  son  and 
heir-at-law. 

5.  After  the  death  of  the  said  A.  B.  the  defendant  wrongfully 
took  possession  of  the  promisee. 

The  plaintiff  claims : — 
(1.)  Possession  of  the  promises. 
(2.)  Mesne  profits  from  the  of 

Place  of  Trial, 

(Signed) 

Delivered 
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Forms  op  Depbnob  to  be  used  pursuant  to 
Order  XIX.,  Rule  5. 

SBGTIOlf  L 

Oeneral  Farm, 


In  the  High  Court  of  Justice, 
Division. 
Between 


and 


D^ence, 


18  No. 

Plaintiff, 
Defendant. 


The  defendant  says  that : — 

Q*  (  (7V>  he  filled  up  in  ike  manner  exempl\fied  in  the  foUowing 
3  i         Forms.) 

(Signed) 

Delivered 

CoufUer-claim* 

The  defendant  says  that : — 

1.  (  (2\>  be  filled  up  in  the  manner  exemplified  in  the  following 

2,  i      Forme.) 

The  defendant  counter-claims. 

(Signed) 

Delivered 
Defence  and  Counter-claim, 
Defence. 
The  defendant  says  that : — 
2*  \  (To  U  filled  np.) 

Counter-claim. 

The  defendant  repeats  paragraph  2  of  his  defence,  and  says 
that:— 

I'  I  {T  he  filled  up,) 

The  defendant  counter-claims. 

(Signed) 

Delivered 
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SBcnoN  11. 

To  Actions  specially  assigned  to  the  Chancery  Division 
bv  Section  M  of  the  Principal  Act.  Appendix  C, 
Sect.  II. 


1.  The  defendants  do  not  admit  the  plaintiff's  daim.  To  actions 

r^i  for  adminis- 

The  defendant  A.  B.  admits  the  plaintiff's  daim,  but  not  ^"*"®"- 
assets. 

[or] 
The  defendant  0.  D.  admits  assets,  bnt  not  the  plaintiff's  daim. 

2.  The  daim  is  barred  by  the  Statute  of  Limitations. 

[StcUe  whieh.] 
8.  Payment  was  made  by  deceased. 

4.  The  daim  is  fraudulent  in  the  following  particulars : 

[Set  out  parUeiUars.] 

5.  The  defendant  is  entitled  to  a  set-off,  of  which  the  follow- 
ing are  the  particulars : 

[Set  out  partieular9.] 

6.  The  daim  was  rdeased  by  deed  dated  the  of 

7.  Notice  was  given  and  assets  distributed  under  Statute  22 
&  23  Vict.  0.  85,  8.  29. 

Particulars  of  the  Notice. 
Advertisements  in  the  *'  Times  "  of  January  1,  1880. 

„  ••  New  York  Herald,"  February,  1881. 

„  "  Bombay  Gazette  "  of  January  25, 1881. 

[giving  the  titles  of  the  newipapen  and  the  dates  ofthote  in 
whiefi  the  advertisement  appeared,] 

8.  The  personal  estate  of  the  testator  is  sufficient  to  pay  the 
plaintiff  his  debt  if  established. 

9.  The  defendant  is  not  heir-at-law  or  devisee  of  the  deceased. 

(Signed) 

Delivered 


No.  1. 


1.  The  defendant  did  not  execute  the  mortgage.  To  actiona 

2.  The  mortgage  was  not  assigned  to  the  plaintiff  {if  more  than  ^^^  f(»«clo- 
one  assignment  is  aUeged  toy  which  is  denied).  mortmtffee. 

8.  The  debt  is  barred  by  the  Statute  of  Limitations. 
4.  Payments  have  been  made,  viz. : — 
10th  July,  1874,  1,000«. 
18th  October,  1875,  5002. 
'    5.  The  plaintiff  took  possession  on  the  of 

and  lias  received  the  rents  ever  since. 

6.  The  plaintiff  released  the  debt  by  deed,  dated  Ist  June,  1882. 

7.  Hie  defendant  conveyed  all  his  interest  to  A.  B.  by  deed, 
dated  25th  November,  1880. 

The  defendant  claims  : — 
(1.)  Account 
(2.)  He-conveyance. 

(Signed) 

Delivered 
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No.  2. 

Toaameby  l.| 

alleged  2.1 

second  ln«  ^  I 

cumbrancar  ^  /  ^At  tfi  prewdino  Form.) 

who  claims  4./^   ^  '^  ^ 


i 


priority.  6. 

6. 

7.  By  a  deed  dated  Ist  June,  1880,  the  mortgagor  A.   6. 
mortgaged  the  property  in  queetion  to  the  defendant  to 
secure  50002.  and  interest  at  5  per  cent,  per  annum. 
The  defendant  claims : — 
(1.)  A  declaration  of  priority  and  foreclosure  (and  a  reoeirer). 

(Signed) 

Delivered 
[If  the  plaintiff  daimt  payment  of  the  mortgage  dd>i,  the 
drfendofiU  muHt  if  he  diiputet  hi»  liabUitg,  thow  the 
groundi  on  which  he  doe$  »o  as  in  oU^er  eases  of  debt ;  or 
he  eon  claim  indemnity  agtnnBt  the  owner  of  the  Equity 
of  Redemption  under  Order  XV L,  Rule  48.] 
To  actions  1.  The  plaintififs  right  to  redeem  is  barred  by  the  Statute  of 
Jy^wdemp-  Limitations.— [iSte^f  «pAtcA.] 

2.  The  plaintiff  assigned  all  interest  in  the  property  to  A.  B. 

3.  The  defendant  by  deed,  dated  the  day  of 
assigned  all  his  interest  in  the  mortgage  debt  and  property  com- 
prised in  the  mortgage  to  A.  B. 

4.  The  defendant  never  took  possession  of  the  mortgaged 
property,  or  received  the  rents  thereof. 

[If  the  drfendant  admits  possession  for  a  time  only  he 
should  state  the  time,  and  deny  possession  beyond  what 
he  admits.] 

(Signed) 
«  J.ieiivereu 


tion. 


To  actions         ^*  ^®  defendant  did  not  enter  into  the  agreement, 
for  spedflo       2.  A  B.  was  not  the  agent  of  the  defendant  {if  alleged  by  the 
perform-       plaintiff.) 

anoe.  3   rj%^^  plaintiff  has  not  performed  the  following  conditions. — 

{Conditions.) 

4 .  The  defendants  did  not.  — [AUtged  acts  of  part  pefformanee]. 

5.  The  plaintiff's  title  to  the  property  agreed  to  be  sold  is  not 
such  as  the  defendant  is  bound  to  aocept  by  reason  of  the  fol- 
lowing matters. — [State  why.] 

6.  The  Statute  of  Frauds  has  not  been  omnplied  with. 

7.  The  agreement  is  uncertain  in  the  following  respects. — 
[State  them.] 

8.  [or]  The  defendant  has  been  guilty  of  delay ; 

9.  [or]  The  defendant  has  been  guilty  of  fraud  [or  misrspre- 
sentation]; 

10.  [or]  the  agreement  is  unbtir ; 

11.  [ot^  The  agreement  was  entered  itito  by  mistake. 

The  following  are  particulars  of  (8),  (9),  (10),  (11)  [or  sts  the 
case  may  be]. 

12.  The  agreement  was  rescinded  under  Conditiens  of  Sale, 
No.  11  [or,  by  mutual  agreement]. 

(Signed) 

Delivered 
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[In  easet  tohere  damages  are  clamed  and  the  defendant  dU- 
puiea  hie  liability  to  damagee,  he  mutt  deny  the  agree- 
wient  or  the  alleged  breadtest  or  thow  whatever  other 
ground  of  defence  he  intends  to  rely  on — e.g.,  Statute 
of  Linitationt,  accord  and  tatirfaction,  rdeaae,  fraud, 
dx,] 


Sbotion  III. 

Forms  to  he  used  in  Actions  within  the  exclusive  cognizance 
of  the  Probate,  Divorce,  and  Admiralty  Division, 
Appendix  C,  Section  III, 

No.  1. 

The  defendant  is  nephew  and  next  of  kin  of  the  deceased,  Interest 
being  son  of  G.  B.,  the  brother  of  the  deceased,  who  died  in  his  s^^ 
lifetime. 

The  defendant  claims : — 

That  the  Court  pronounce  that  the  defendant  is  the  nephew 
and  next  of  kin  of  the  deceased,  and  entitled  to  a  grant 
of  letters  of  administration  of  the  personal  estate  and 
effects  of  the  deceased. 

(Signed) 
D^Tered 


No.  2. 


1.  The  said  will  and  codicil  of  the  deceased  were  not  duly  Probate  of 
executed  according  to  the  provisions  of  the  statute  1  Vict.  c.  26.  ^"^  hi 

2.  The  deceased  at  the  time  the  said  will  and  codicil  respec-  Jjjj^ 
tively  purport  to  have  been  executed,  was  not  of  sound  mind, 
memory,  and  understanding. 

8.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  undue  influence  of  the  plaintiff  [and  others  acting  with  him, 
whose  names  are  at  present  unknown  to  the  defendant]. 

4.  The  execution  of  the  said  will  and  codicil  was  obtained  by 
the  fraud  of  the  plaintiff,  such  fraud,  so  far  as  is  within  the 
defendant's  present  knowledge,  being  [state  the  nature  of  the 
frwtd\. 

5.  The  deceased  at  the  time  of  the  execution  of  the  said  will 
and  codicil  did  not  know  and  approve  of  the  contents  thereof, 
[or]  of  the  contents  of  the  residuary  clause  in  the  said  will  \as 
the  case  may  be], 

6.  The  deceased  made  his  true  last  will,  dated  the  Ist  day  of 
January,  1878,  and  thereby  appointed  the  defendant  sole  executor 
thereof. 

The  defendant  claims  :^ 
(1.)  That  the  Court  will  pronounce  against  the  said  will  and 

codicil  propounded  by  the  plaintiff. 
(2.)  That  the  Court  will  decree  probate  of  the  will  of  the 
deceased,  dated  the  1st  of  Jaanary,  1878,  in  solemn 
form  of  law. 

(Signed) 
Delivered 

2o 
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Appendix  D.    Section  IV. 


Bottomry. 


No.  3. 

That  there  wm  no  neoessity  to  make  the  said  bond,  nor  were 
reasonable  steps  taken  to  give  notice  of  the  intended  hypotheca- 
tion to  the  owners  of  the  "  Onward,"  or  the  owners  of  the  carga 

(Signed) 
Delivered 


No.  4. 


Rquii«neiit 
audneoes- 
aarles. 


1.  The  equipment  and  repairs  supplied  and  done  were  not 
necessaries,  and  the  claim  is  not  a  claim  for  necessaries  within 
section  5  of  the  Admiralty  Court  Act,  1861. 

2.  The  alleged  necessaries  were  not  supplied  on  the  credit  of 
the  said  vess^  but  upon  the  personal  credit  of  J.  B.,  who  was 
the  broker  for  the  vessel,  and  upon  the  agreement  that  the 
plaintiffs  were  not  to  have  recourse  to  the  vessel 


(Signed) 
Deli^ 


ivered 


Na5. 

Possaasioiu       1*  The  defendant  did  not  withhold  possession. 

2.  The    defendant  withheld   possession    on   the   following 
grounds : — 

[SUUeihenkl 

(Signed) 
Delivered 


No.  6. 


Salvage.  1*  The  alleged  services  did  not  amount  to  salvage. 

2.  The  defendant  made  tender  of  and  has  paid  into  Ooort  S60{. 

(S^ed) 
Delivered 


To  actions 

onbillaof 

exchange, 

promiasoiy 

noteaor 

cheques. 


Section  IV. 

To  Actions  included  in  Order  IIL,  RtUe  6,  Classes  Ay  B^ 
C,  A  E,  and  F. 

1.  The  defendant  did  not  accept  the  bilL 

2.  The  defendant  did  not  make  the  note. 
8.  The  defendant  did  not  draw  the  cheque. 

4.  The  defendant  did  not  indorse  to  A.  c. 

5.  The  defendant  (or  A.  B.)  did  not  indorse  to  the  plaintiff. 

6.  The  bill  was  not  presented  for  payment. 

7.  The  defendant  had  not  due  notice  of  dishonour. 

8.  The  plaintiff  was  not  the  holder  at  the  commencement  of 
the  action. 

9.  The  biU  was  accepted  {or^  the  note  was  made)  for  the 
accommodation  of  the  defendant  without  consideration. 
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10.  The  bill  was  aooepted  for  the  aocommoda^on  of  the  drawer 
and  indorsed  to  the  plaintiff  without  consideration. 

11.  The  bill  was  accepted  and  delivered  to  the  drawer  without 
consideration  for  the  purpose  of  his  getting  it  discounted  for  the 
defendant,  and  the  dntwer,  in  fraud  of  the  defendant  and  con- 
trary to  the  said  purpose,  indorsed  the  bill  to  the  plaintiff  without 
consideration  {or^  with  notice'  of  the  said  fraud,  or,  overdue). 

12.  The  defendant  was  induced  to  accept  by  the  fraud  of  the 
drawer,  who  indorsed  to  the  plaintiff  vrithout  consideration  {oTy 
with  notice  of  the  fraud,  or,  overdue). 

Particulars  of  the  fraud  are  as  follows  : — ^The  drawer  on  or 
about  the  15th  of  May,  1882,  falsely  and  fraudulently  stated  to 
the  defendant  that  he  had  shipped  20  tons  of  pig  iron  for  the 
defendant  on  board  the  "  Ajax,    which  he  had  not  done. 

13.  The  defendant  accepted  the  bill  {pr^  made  the  note)  for  and 
on  account  of  the  price  of  50  tons  of  coals  to  be  delivered  by  the 
plaintiff  to  the  defendant  by  the  Ist  of  May,  1882,  and  the  plaintiff 
failed  to  deliver  the  goods. 

14.  The  bill  {oTf  note,  or,  cheque)  was  rendered  void  after  issue 
by  a  material  alteration— viz.,  bv  the  alteration  of  the  date  from 
the  2l8t  of  January  to  the  2d  of  January. 

(Signed) 

Delivered 


J;!: 


1.  The  defendant  did  not  order  the  goods.  rpo  actions ' 

2.  The  goods  were  not  delivered  to  the  defendant  for  any 

8.  The  price  was  not  I  simple  con- 

r^„"i  tract  debts 

L^^J        ,  ,  other  than 

\  I*  biUa,  notes, 

'  Except  as  to  2.,  »ame  as  {2,  or  cheques. 

6.J  Is 

7.  The  defendant  (or,  A.  B.,  the  defendant's  agent)  satisfied 
the  claim  by  payment  before  action  to  the  plaintiff  (or,  to  C.  D., 
the  plaintiff's  agent)  on  the  of  18     . 

8.  The  defendant  satisfied  the  claim  by  payment  after  action 
to  the  plaintiff  on  the  of  18         . 

(Signed) 

Delivered         To  actions 

on  bonds  or 

contracts 
under  seal 

1.  The  bond  (or,  deed)  is  not  the  defendant's  bond  {or^  deed),  for  the  pay- 

2.  The  defendant  made  payment  to  the  plaintiff  on  the  day  {{JS^ati 
according  to  the  condition  of  the  bond.  amount  in 

3.  The  defendant  made  payment  to  the  plaintiff,  after  the  day  money, 
named  and  before  action,  of  the  principal  and  interest  mentioned  In  actions  on 

in  the  bond.  ^/S^I^' 

,cj.       j»  wnetner 

(JJigned)  undersealor 

Delivered  not  where 

^^^^^  the  claim 

^""""■^  against  the 

principal  in 

1.  The  principal  satisfied  the  claim  by  payment  before  action,  ^^^o'**'  * 

2.  The  defendant  was  released  by  the  plMntiff  giving  time  to  liquidated 
the  principal  debtor,  in  pursuance  of  a  binding  agreement  demand 

^^'^  Delivered  o"^"'"- 

Delivered  rui^  e, 

— ^—  aass  (E.). 
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Appendix  2>.    Section  IV. 


To  any 
action  of 
debt. 


1.  Ab  to  502.,  paroel  of  the  money  claimed,  the  defendant  is 
entitled  to  set  off  for  goods  sold  and  delivered  bj  the  defendant  to 
the  plainti£E.    Particolars  are  as  follows  : — 

£    «.    d 

1882,  Jan.  25.  To  20  tons  of  Silkstone  ooal  at  It .  20    0    0 

„      Feb.  1.  To  80  tons  of  Silkstone  ooal  at  12. .  80    0    0 


Total 


£50    0    0 


2.  As  to  the  whole  {or,  as  to  Z.,  paroel  of  the  money 

claimed),  the  defendant  made  tender  before  action  {xtr,  on  the  day 
on  which  it  fell  due)  of  I.,  and  has  paid  the  same  into  Coort. 

(Signed) 
'. —  DeliTered 


Accord  and 
BatiflfactioD. 


Bankruptcy, 
kc. 


Coverture. 


Infancy. 

Payment 
into  Court. 


Release. 


Rescission 

before 

breach. 


SUtute  of 
LitnitatiouF. 

Statute  of 
Frauds. 


General  Defences* 

1.  On  5th  April,  1882,  a  brown  horse  was  delivered  by  the 
defendant  to  and  accepted  by  the  plaintiff  in  discharge  <^  the 
alleged  cause  of  action  ; 

(Or,  on  5th  April,  1882,  an  agreement  between  the  plaintiff  and 
the  defendant  whereby  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  defendant  should  deliver  the  cargo  of  the 
"  Mary"  at  the  Surrey  Commercial  Docks  instead  of  at  Hull  as 
per  charter-party  of  Ist  March,  1882,  was  accepted  in  discharge 
of  the  alleged  cause  of  action). 

2.  The  defendant  became  bankrupt. 

3.  The  plaintiff  became  bankrupt  before  action,  and  the  cause 
of  action  vested  in  the  trustees  of  his  property. 

4.  The  defendant  was  discharged  under  a  liquidation  byarrange- 
ment  pursuant  to  the  125th  section  of  the  Bankruptcy  Act,  1869.  ' 

5.  The  defendant  compounded  with  his  creditors  under  the 
126th  section  of  the  Bankruptcy  Act,  1869,  and  duly  paid  to  the 
plaintiff  the  composition  on  the  day  appointed. 

6.  The  defendant  was  covert  at  the  time  of  making  the  alleged 
contract  (or,  contrabting  the  alleged  debt). 

7.  The  defendant  was  an  infant  at  the  time  of  wn airing  the 
alleged  contract  {or,  contracting  the  alleged  debt). 

8.  The  defendant  as  to  the  whole  action  (or,  as  to  of  2., 
parcel  of  the  money  claimed,  or,  as  to  the  plaintiff's  claim  on  the 
guarantee  of  the  of  18  ,  or,  a<  Me 
case  may  he),  has  paid  into  Court  /.,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  claim  (or,  the  plaintiff's  claim 
herein  pleaded  to). 

9.  The  causes  of  action  were  released  by  deed  dated  the  Ist 
of  May,  1882,  between  the  plaintiff  of  the  first  part  and  the 
defendant  of  the  second  pari 

10.  The  contract  was  rescinded  {or,  the  defendant  was  exone- 
rated by  the  plaintiff)  before  breach.  Particulars  are  as  follows : — 
An  arrangement  between  the  plaintiff  and  the  defendant,  made 
verbally  on  the  15th  of  April,  1882  {or,  by  letter  from  the  defen- 
dant to  the  plaintiff,  and  answer  of  the  plaintiff  dated  the  14th 
and  15th  of  April,  1882). 

11.  The  debt  was  barred  by  the  Statute  of  Limitations  [state 
which]. 

12.  (17th)  section  of  the  Statute  of  Frauds  has  not  been  com- 
plied with. 

(Signed) 

Delivered 
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Sbction  V. 

To  Action  for  Damages  for  Breach  of  Contract  or  Drdy. 
Appendix  (7,  Sect  V, 

1.  The  defendant  did  not  contract  (or,  promise,  or,  agree)  as  Denials, 
alleged. 

2.  The  defendant  did  not  receive  the  goods  for  the  alleged 
purpose  (or,  on  the  alleged  terms). 

3.  The  defendant  did  not  receive  the  plaintiff  as  a  passenger 
to  be  carried  as  alleged. 

4.  The  defendant  did  not  [insert  breacke$  denied\. 

5.  The  defendant  was  not  ready  and  willing  to  accept  and 

pay  for  the  goods  (or,  to  deliver  the  goods,  or,  a$  the  case  may  be),  contrlbu- 

6.  There  was  contributory  negligence  on  part  of  the  plaintiff,  tory  negli- 

7.  The  plaintiff  did  not  pay  or  tender  the  money  for  the  gence. 
carriage.  Carriers. 

8.  The  damage  or  loss  occurred  from  the  inherent  vice  (or^ 
bad  condition  when  received)  of  the  goods  {pr^  horse,  or^asUie 
case  may  be). 

9.  The  loss  occurred  by  reason  of  the  excepted  perils  men- 
tioned in  the  charter-party  (or,  bill  of  landing),  that  is  to  say, 
the  perils  of  the  seas  {or,  fire,  or,  a>s  the  ease  may  be). 

10.  The  goods  were  above  the  value  of  10^,  and  consisted  of 
articles  mentioned  in  the  first  section  of  the  Land  Carriers  Act 
(11  Geo.  IV.  and  1  Will.  IV.,  ch.  68),  that  is  to  say,  silks  {or, 
as  the  case  may  be),  and  their  value  and  nature  was  not  declared 
or  any  increased  charge  paid,  ftc 

11.  The  charter-party  was  cancelled  pursuant  to  cancelling  Charter- 
clause  therein,  the  ships  not  having  arrived  at  port  of  loading  portiee. 
on  or  before  let  May,  1882. 

12.  The  alleged  liability  of  the  defendant  had  ceased  by 
reason  of  cessor  clause  in  the  charter-party,  the  cargo  shipped 
having  been  worth  more  at  the  port  of  discharge  than  the  freight 
or  demurrage. 

13.  The  loss  was  not  by  the  perils  insured  against 

14.  The  plaintiff  was  not  interested  in  the  subject-matter  of  Insurance, 
the  insurance. 

15.  The  ship  was  not  seaworthy  at  commencement  of  risk  (or, 
voyage). 

16.  The  plaintiff  was  not  ready  and  willing  to  marry  the  Breach  of 
defendant.  promise. 

.  (Signed) 

Delivered 


Section  VL 

To  Actions  claiming  Injunctions^  Damages,  or  Declarations 
.  of  Right,  founded  upon  Wrongs.  Appendix  C,  Sect.  VI. 

1.  Denial  of  the  several  acts  (or  matters)  complained  of.  To  all 

(Signed)  «^<"»«  '"^ 

Delivered  ^"^°^- 
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Appendix  D,    Section  VL 


To  actions 
for  deten- 
tion  or  con* 
Tordon  of 
chattels. 


To  actions 
for  personal 
bodily  in- 
juries or 
injuries  to 
carriages, 
goods,  or 
animals  by 
trespass  or 
negligence. 

To  actions 
for  infringe- 
ment of  a 
patent. 


1.  The  goods  (or,  chattels,  or^iuike  cat  may  he)  were  noi  the 
plaintiff's. 

2.  The  goods  were  detained  for  a  lien  to  which  the  defendant 
was  entitled.     Particulars  are  as  follows  : — 

1882,  May  8.  To  carriage  of  the  goods  claimed  from  London 
to  Birmingham : — 

£    «. 

45  tons  at  2« 4  10 

(Signed) 

Delivered 

1.  The  defendant  did  the  acts  complained  of  in  necessary 
self-defence. 

2.  There  was  contribntory  negligence  on  the  part  of  the 
plaintiff  (or,  the  plaintiff's  servant). 

(Signed) 

Delivered 

1.  The  defendant  did  not  infringe  the  patent 

2.  The  invention  was  not  new. 

3.  The  plaintiff  was  not  the  first  or  true  inventor. 

4.  The  invention  was  not  useful. 

5.  [Dento/  of  any  other  maiter  of  fact  affecting  the  validity  of 
the  patent], 

6.  The  patent  was  not  assigned  to  the  plaintiff. 

(Signed) 

Delivered 


Copyright.        1.  The  plaintiff  is  not  the  author  [assignee,  kc,  as  the  cote 
fnaybe], 

2.  The  book  was  not  registered. 
8.  The  defendant  did  not  infringe. 

(Signed) 
Delivered 

Trademark.      1.  The  trade  mark  is  not  the  plaintiff's. 

2.  The  alleged  trade  mark  is  not  a  trade  mark. 

3.  The  defendant  did  not  infringe. 

(Signed) 
Delivered 


Light 


Nuisance. 


1.  The  plaintiff's  lights  are  not  ancient  [or  deny  hit  other 
alleged  prescriptive  right*]. 

2.  The  plaintiff's  lights  will  not  be  materially  interfered  with 
by  the  defendant's  buildings. 

8.  The  defendant  denies  that  he  or  his  servants  pollute  the 
water  [or  do  what  is  complained  of). 

[ifthe  defendant  clatms  the  right  by  prescription  or  other- 
wise to  do  what  is  complained  of,  he  must  say  so,  and  rnuMt 
state  the  grounds  of  his  claim, — i,e.,  whether  by  prescr^pti<mi 
grant,  or  vhat.]  . 

4.  The  plaintiff  has  been  guilty  of  laches^  of  which  the  follow- 
ing are  particulars : — 

1870.  Plaintiff's  mill  began  to  work. 

1871.  Plaintiff  came  into  possession. 
1888.  First  complaint 

5.  As  to  the  plaintiff's  claim  for  damages,  the  defendant  will 
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rely  on  the  above  grounds  of  defence,  and  Bays  that  the  acts  com- 
plained of  have  not  produced  any  damage  to  the  plaintiff.  [If 
other  grounds  are  rdied  on,  they  mutt  be  stated — e.g,,  the  Statute 
of  LimUations  txs  to  jHut  danutge.] 

(Signed) 

Delivered 


1.  The  said  A.  B.  was  not  the  servant  of  the  plaintiff.  To  actions": 

2.  The  defendant  did  not  seduce  and  carnally  know  the  said  ^^  seduo- 
A-  B  * 

(Signed) 

Delivered 


Skotion  VJLL 

To  Actions  for  recovery  of  Land,   Appendix  C, 
Sect.  VII. 

1.  The  defendant  is  in  possession  of  the  premises  by  himself 
or  his  tenant. 

2.  The  defendant  had  no  notice  to  quit. 

(Signed) 

Delivered 


Skotion  Ylil. 

Counter-daiTn. 

The  defendant  lent  5002.  to  the  plaintiff  on  1st  of  May,  1882. 
The  defendant  counter-claims  5002. 

1.  The  defendant  has  suffered  damage  by  the  plaintiff's  breach 
of  a  contract  for  the  sale  and  delivery  by  the  plaintiff  to  the 
defendant  of  5000  tons  of  Merthyr  steam  coal  at  18«.  6(2.  per  ton 
f.o.b.  at  Cardiff  by  equal  monthly  deliveries  over  the  first  five 
months  of  1882. 

2.  The  April  and  May  instalments  were  not  delivered. 
Particulars  of  the  damages  : — 

£    s.    d. 
Difference  between  market  price  in  April  and 
May,  and  the  contract  price,  2s.  6d  per  ton 

on  2000  tons 250    0    0 

The  defendant  counter-claims  250Z. 

(Signed) 

Delivered 
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Oeneral 
Form. 


FOBMS  OF  RbPLT,   &a,   TO  BB  USED  PUBSUANT  TO 

Order  XIX. ,  Bule  5. 

Section  L 

18    .     [Eere  pui  the  leUer  and  nvmber.} 
In  the  High  Ck>mt  of  Justice. 
DiviflioD. 
Between 

Plaintiff 
and 

Defendant. 
Reply. 

The  plaintiff  as  to  the  def enoe  sajs  that— 

2, 
The  plaintiff  as  to  the  connter-daim  says  that — 

2.* 

(Signed) 

Delivered 


To  actions 
on  a  Afuaran- 
tee  to  which 
defenco 
raised  of 
time  giTen 
to  the  prin- 
cipal and 
counter- 
claim for 
non-deli, 
very  of 
goods. 


The  plaintiff  as  to  tiie  defence  says  that — 

1.  He  joins  issue. 

2.  The  agreement  giving  time  to  the  principal  expressly 
reserved  remedies  against  the  surety. 

The  plaintiff  as  to  the  counter-claim  says  that — 
1.  The  defendant  was  not  ready  and  willing  to  accept  and  pay 
for  the  goods. 

(Signed) 
Delivered 


Sbotion  IL 
Baxtrnple  of  a  Statement  of  Claim,  Defence^  and  Reply, 

18    .    [Eere  put  t?^  letter  and  number. 
In  the  High  Ck>urt  of  Justice, 
Queen's  Bench  Division. 
Between  A.  B. 


CD. 


and 


Plaintiff, 
Defendant. 


Statement  of  Claim. 

The  plaintiff's  daim  is  for  work  done  and  materials  provided 
by  the  plaintiff  for  the  defendant  at  his  request. 
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Paiticiilara : — 

1882.  JanoaiT  1  to  31  May.    To  rebuilding        £     t.  cU 
house  at  Wigan  as  per  contract  dated  the 
24th  December,  1881         ....    8400    0    0 

To  extras  as  per  account  delivered         .  243    0    0 

3643    0    0 
Paid  on  account      ....    3000    0    0 


Balance  due £643    0    0 


The  plaintiff  also  seeks  to  recover  interest  on  the  above  balance 
from  tbe.3l8t  May,  1882,  till  payment  or  jud^ent. 
Place  of  Trial,  Lancashire,  Northern  Division* 

(Signed) 
Delivered  the  1st  of  January,  1883. 


[Heading  as  in  General  Form.] 
Defence  and  Counter-claim. 
Defence. 

The  defendant  says  that — 

1.  Except  as  to  200Z.,  parcel  of  the  money  claimed,  the  archi- 
tect did  not  grant  his  certificate  pursuant  to  the  contract. 

2.  As  to  200^,  parcel  of  the  money  claimed,  the  defendant 
brings  (or  has  brought)  into  Ck>urt  200Z.,  and  says  that  sum  is 
enough  to  satisfy  the  plaintiff's  claim  herein  pleaded  ta 

Counter-claim. 

The  defendant  says  that — 

1.  The  contract  contained  a  clause  whereby  it  was  provided 
that  the  plaintiff  should  complete  the  works  by  the  31  st  of  March, 
1882,  or  in  default  pay  to  the  defendant  II,  a  day  for  every  sub- 
sequent day  during  which  the  works  should  remain  unfinished, 
and  they  so  remained  unfinished  for  61  days  to  the  31st  of  May. 
The  defendant  counter-claims  612. 

(Signed) 
Delivered  the  22d  of  January,  188a 


[Heading  a$  in  General  Form.] 
Reply. 

The  plaintiff  says  that— 

1.  As  to  the  first  paragraph  of  the  defence,  he  joins  issue. 

2.  As  to  the  second  paragraph  therek>f,  the  plaintiff  accepts 
the  L  in  satisfaction. 

The  plaintiff  as  to  the  counter-claim  says  that — 

3.  The  liquidated  damages  were  waived  by  ordering  extras 
and  material  alterations  in  the  works. 

4.  The  defendant  waived  the  liquidated  damages  by  preventing 
the  plaintiff  from  having  access  to  the  premises  till  a  week  after 
the  agreed  time. 

(Signed) 
Delivered  the  5th  of  February,  1888. 
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Sbohon  ill 
Defence,  inclvding  an  Ohjectumin  Point  qf  Law. 

No.  1. 

[ffeading.l 

Defence. 
To  action  on      The  defendant  says  that— 

foftSl^rico      ^'  ^®  ^^^'  ^®^  °*^*  supplied  to  E.  P.  on  the  gruarantee. 
of  goodT  ^  ^^^  defendant  will  object  that  the  guarantee  diadosee  a 

past  consideration  on  the  face  of  it 

(Signed) 

Delivered 


To  action  for 
Terbal 
•lander 
actionable 
only  by  rea- 
son of 
special 
damage. 


No.  2. 

[Heading.l 

Drfence, 

The  defendant  says  that — 

1.  The  defendant  did  not  speak  or  pnbliah  the  words. 

2.  The  words  did  not  refer  to  the  plainti£E. 

8.  The  defendant  will  object  that  the  special  damage  stated 
is  not  sufficient  in  point  of  law  to  sustain  the  action. 

(Signed) 

Delivered 


To  action  on 
a  marine 
policy  stated 
to  contain 
clauses 
that  the 
policy  was  to 
oe  proof  of 
interest  and 
without 
benefit 
of  salvage. 


No.  3. 

[Heading,'] 

Defence. 

The  defendant  says  that — 
1.  The  defendant  did  not  make  the  policy. 
%  The  loss  was  not  by  the  perils  injured  against. 
3.  The  defendant  will  object  that  the  policy  was  avoided  by 
19  Geo.  IL  c.  87.  s.  1. 

(Signed) 

Delivered 
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Forms  op  Judgment. 

1.  Default  of  Appearance  and  Defence  in  case  of 
Liquidated  Demand. 

18    .    [Here put  the  letter  and  numher.] 
In  the  High  Ck>Qrt  of  Justice, 
Division 
Between  A.  B.,  Plaintiff, 

and 
C.  D.  and  E.  F.,  Defendants. 

30th  November,  18    . 

The  defendants  [or  the  defendant  C.  D.]  not  having  appeared 
to  the  writ  of  summons  herein  [or,  not  having  delivered  any 
defence],  it  is  this  day  adjudged  that  the  plaintiff  recover  against 
the  said  defendant  L  and  costs,  to  be  taxed. 


2.  Interlocutory  Judgivunt  in  Default  of  Appearance 

or  Defence  where  demand  unliquidated, 

[Beading  09  in  Form  1.] 

The  day  of  18    . 

No  appearance  having  been  entered  to  the  writ  of  summons, 
or  no  defence  having  been  delivered  by  the  defendant  herein  : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  the  value  of  the  goods  [or  damages,  or  both^  cm  the  ea$e 
may  he\  to  be  assessed. 


3.  Judgment  in  Dtfault  of  Appearance  in  Action  for 

Recovery  of  Land. 

[Heading  a$  in  Form  1.] 

80th  November,  18    . 

No  appearance  having  been  entered  to  the  writ  of  summons 
herein,  it  is  this  day  adjudged  that  the  plaintiff  recover  posses- 
sion of  the  land  in  the  indorsement  of  the  writ  described  as 


4.  Judgment  in  Drfault  of  Appearance  and  Defence  after 
Aaseasment  in  Damages, 
[Heading  oi  in  Form  1.] 

80th  November,  18    . 

The  defendants  not  having  appeared  to  the  writ  of  summons 
herein  [or  not  having  delivered  any  defence],  and  a  writ  of 
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inquiry,  dated  1876,  having  been  istned  directed 

to  the  sheriff  of  to  assess  the  damages  which 

the  plaintiff  was  entitled  to  recover,  and  the  said  shenff  having 
by  his  return  dated  the  18    ,  returned  that 

the  said  damages  have  been  assessed  at  ^,  it  is 

adjudged  that  the  plaintiff  recover  2.,  and  costs  to 

be  taxed. 


5.  Judgment  after  Appearance  and  Order,  under  Order 

XIV.,  Ride  1. 

[Heading  at  in  Form  1.] 

The  day  of  18    . 

The  defendant  having  appeared  to  the  wnt  of  summons  herein, 

and  the  plaintiff  having  by  the  order  of  ,  dated  the 

day  of  18    ,  obtained  leave  to  sign  judgment 

under  the  Rules  of  the  Supreme  Court,  Order  XIV.,  Rule  1,  for 

[recite  order}. 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  /.  [or  possession  of  the  land  in  the  indorse- 

ment on  the  writ  described  as  ]  and  costs  to  be 

taxed 

The  above  costs  have  been  taxed  and  allowed  at  L 

as  appears  by  a  Taxing  Officer's  Certificate  dated  the 
day  of  18    . 


6.  Judgment  at  Trial  by  Judge  without  a  Jury. 

[Heading  04  in  Form  1.] 

[If  in  Chancery  Diviiton,  name  of  Judge,] 

This  action  coming  on  for  trial  [the  day  of 

and]  this  day,  before  in  the  presence  of  counsel  for 

the  plaintiff  and  the  defendants  [or,  if  tome  of  the  defindantt  do 
not  appear,  for  the  plaintiff  and  the  defendant  C.  D.,  no  one 
appearing  for  the  defendants  £.  F.  and  G.  H.,  although  they  were 
duly  served  with  notice  of  trial  as  by  the  affidavit  of  filed 

the  day  of  appears],  upon  hearing 

the  probate  of  the  will  of  ,  the  answers  of  the 

defendants  C.  D.,  E.  F,,  and  G.  H.,  to  interrogatories,  the  ad- 
mission in  writing,  dated  and  signed  by  [Mr. 
the  solicitor  for]  the  pUintiff  A.  B.  and  by  [Mr. 
the  solicitor  for]  the  defendant  C.  D.,  the  affidavit  of 
filed  the                       day  of  ,  the  affidavit  of 
filed  the                                      day  of  ,  the  evidence  of 
ta&en  on  their  oral  examination  at  >he  trial,  and 
an  exhibit  marked  X.,  being  an  indenture  dated,  &c,  and  made 
between  [parties],  and  what  was  alleged  by  counsel  on  both  sides  : 
This  Court  doth  declare,  &c. 
And  this  Court  doth  order  and  adjudge,  &c. 


7.  Judgment  after  Trial  with  a  Jury, 

[HeadMQ  at  m  Form  1.] 

15th  November  18    . 

The  action  having  on  the  12th  and  12th  November  18     been 
tried  before  the  Honourable  Mr.  Justice  with  a  i 
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jury  of  the  ooitnty  of  ,  and  the  jury  having  found 

[ttaU  findings  as  in  ofioer^s  certificate],  and  the  said  Mr.  Justice 
having  ordered  that  judgment  be  entered  for  the  i^aintifF 
for  L  and  costs  [or  (u  the  ease  may  he\  :  Therefore  it  is 

adjudged  that  the  plaintiff  recover  against  the  defendant  L 

and  L  for  his  costs  [or  that  the  plaintiff  recover  nothing 

against  the  defendant,  and  that  the  defendant  recover  against  the 
plaintiff  U  for  his  costs  of  defence,  or  as  the  ease  may  he\ 


8.  Judgment  after  Tried  before  Referee, 

[Heading  as  in  Form  1.] 

80th  November  18    . 

The  action  having  on  the  27th  November,  18  ,  been  tried 
before X.  Y.,  Esq.,  an  official  [or  special]  referee,  and  the  said  X.  Y. 
having  found  [or  having  ordered  that  judgment  be  entered]  [state 
substance  of  referee* s  certificate],  it  is  tols  day  adjudged  that 


9.  JvdgmprU  after  Trial  of  Questions  of  Account  by 

Referee. 

[Heading  as  in  Form  1.] 

The  day  of  18    . 

The  questions  of  account  in  this  action  having  been  referred  to 
and  he  having  f oimd  that  there  is 
due  from  the  to  the 

the  sum  of  I.  and  directed  that  the 

do  pay  the  costs  of  the  reference  : 

It  is  this  day  aidjudged  that  the 
recover  against  the  said  L,  and  costs  to  be 

taxed. 

The  above  costs  hare  been  taxed  and  allowed  at  L,  as 

appears  by  a  Taxing  Officer's  Certificate  dated  the 
day  of  18    . 


10.  Judgment  upon  Motion  for  Judgm,ent, 

[Heading  as  in  Form  1.] 

80th  November  18    . 

The  day  before  Mr.  X.  of  counsel  for  the  plaintiff 

[or  as  ike  ease  may  he],  moved  on  behalf  of  the  said 
[state  judgment  moved  for],  and  the  said  Mr.*  X.  having  been 
heard  of  counsel  for  and  Mr.  Y.  of  counsel 

for  the  Court  adjudged 


11.  Jtidgment  after  Trial  by  Court  utithout  Jury, 

[Heading  at  in  Form  1.] 

This  action  having  on  the  day  of  18 

been  tried  before  and  the  said 
on  the                    day  of  18     having  ordered  that 

judgment  be  entered  for  the  for  L : 
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It  is  this  day  adjudged  that  the  recover 

from  the  I  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  L,  as 

appears  by  a  Taxing  Officer's  Certificate  dated  the 
day  of  18    . 

Judgment  entered  the  day  of  18    • 


12.  Judgment  in  pursuance  of  Order, 
[Heading  oj  in  Form  1.] 

Pursuant  to  the  order  of  dated 

18  whereby  it  was  ordered 

and  default  having  been  made  : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
said  defendant  I.  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  L, 

as  appears  by  a  Taxing  Officer's  Certificate  dated  the 
day  of  18    . 


13,  Judgment  on  Certificate  qf  Eegisti-ar  of  County  CourL 
[Heading  m  in  Form  1.] 

The  day  of  18    . 

This  action  having  been  ordered  under  section  26  of  the  County 
Court  Act,  1866  (19  &  20  Vict  c.  108),  to  be  tried  in  the  County- 
Court  of  ,  and  the  registrar  of  that  Court  having  certified 
that  the  result  was 

It  is  this  day  adjudged  that  recover  against 

I.  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  Z., 

as  appears  by  a  (Taxing  Officer's)  Certificate  dated  the 
day  of  18    . 


14.  Judgm^entfor  D^endan^s  Costs  on  Discontinuance, 
[Heading  at  in  Form  1.] 

The  •  day  of  18    « 

The  plaintiff  having  by  notice  in  writing  dated  the 
day  of  13    ,  wholly  discontinued  this  action  or 

withdrawn  his  claim  in  this  action  for  or  withdrawn  so  much  of 
his  claim  in  this  action  as  relates  Ui  [or  at  the  cote  may  he]. 

It  is  this  day  adjudged  that  the  defendant  recover  agamst  the 
plaintiff  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at 
as  appears  by  a  Taxing  Officer's  Certificate  dated  the 
day  of  18    . 
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15.  Judgment  for  Plaintiff's  Costs  after  Confession  of 
Defence. 

[ffeading  <u  in  Form  1.] 

The  day  of  18    . 

The  defendant  in  hb  defence  herein  having  alleged  a  ground 
of  defence  which  arose  after  the  commenoement  of  this  action, 
and  the  plaintiff  having  on  the  day  of  18     delivered 

a  confession  of  that  defence  : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  I.  as 

appears  by  a  Taxing  Officer's  Certificate  dated  the  day 

of  18    . 


16.  Judgment  for  Costs  after  Acceptance  of  Money  paid 
into  Court. 

[Heading  as  in  Form  1.] 

The  day  of  18    . 

The  defendant  having  paid  into  Court  in  this  action  the  sum . 
of  ^  in  satisfaction  of  the  plaintiff's  claim,  and  the  plaintiff 
having  by  his  notice  dated  the  day  of  18 

accepted  that  sum  in  satisfaction  of  his  entire  cause  of  action, 
and  the  plaintiff's  costs  herein  having  been  taxed,  and  the  de- 
fendant not  having  paid  the  same  within  forty-eight  hours  after 
the  said  taxation : 

It  is  this  day  adjudged  that  the  plaintiff  recover  against  the 
defendant  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  ^.,  as 

appears  by  a  Touting  Officer's  Certificate  dated  the  day 

of  18    . 


17.  Judgment  where  no  Judgment  entered  at  Trial  by 
Jury. 

[Heading  as  in  Form  1.] 

The  day  of  18    . 

This  action  having  on  the  18    been  tried 

before 

and  a  jury  of  the  of  *  , 

and  the  jury  having  found 

and  the  not  havmg  thought  fit 

to  order  any  judgment  to  \ye  entered : 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of  the 
,  the  Court  having 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum 

of  L  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  2.,  as 

appears  by  a  Master's  Certificate  dated  the  day  of 

18    . 

Judgment  entered  the  day  of  18    . 
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18.  Judgment  on  Motion  after  Trial  of  Issue. 

[Heading  at  in  Form  1.] 

The  day  of  18    . 

The  iBsuee  or  questions  of  fact  arising  in  this  action  [or  OMise, 
or  matter]  by  the  order  dated  the  day  of 

ordered  to  be  tried  before 

having  on  the  day  of  been  tried 

before  and  the 

having  found 

Now  on  motion  before  the  Court  for  judgment  on  behalf  of  the 
,  the  Ck>urt  liaving 

It  is  this  day  adjudged  that  the 
recover  against  the  the  sum 

of  I,  and  costs  to  be  taxed. 

The  above  costs  have  been  taxed  and  allowed  at  Z.,  as 

appears  by  a  Master's  Certificate  dated  the  day  of 

18    . 

Judgment  entered  the  day  of  18    . 
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PART   I. 

Forms  op  PR-ficiPB. 
1.  Of  Fieri  Faeiaa, 

18    .     [fferepta  the  Uiter  and  number.] 
In  the  High  Ck>urt  of  Justice, 
Division. 
Between  A.B.  Plaintiff, 

and 
C.  D.  and  others  Defendants. 

Seal  a  writ  ol  fieri  facia*  directed  to  the  sheriff  of 
to  levy  against  C.  D. 
the  snin  of  I.  and  interest  the«i3on  at  the  rate  of  < 

per  oentom  per  annmn  from  the  day  of 

[and  L  costs]  to 

Judgment  [or  order]  dated  day  of 

[Taxing  Officer's  Certificate,  dated  day  of 

X,  Y.,  Solicitor  for  \j)arty  on  whote 
behalf  writ  w  to  iuue.] 


2.   Of  Elegit. 

[Headvng  a*  in  Form  1.] 
Seal  a  writ  of  elegit  directed  to  the  sheriff  of 
against  of 

in  the  county  of  for  not  paying  to  A.  B.  the 

sum  of  /.  together  with  interest  thereon,  &om  the 

day  of  [and  the  sum  of  L  for  costs],  with 

interest  thereon  at  the  rate  of  iL  per  oentnm  per  annum. 

Judgment  [or  order]  dated  day  of 

18    .] 

[Taxing  Officer's  Certificate,  dated  day  of 

18    .] 

X.Y., 
Solicitor  for 


3.  Of  Venditioni  Exponas, 
[Beading  a»  in  Form  1.] 

Seal  a  writ  of  venditioni  exponae  directed  to  the  sheriff  of 
to  sell  the  goods  and  of  0.  D.  taken  under  a 

writ  of  ,/Sm/ackM  in  this  action  tested  day  of 

X.Y., 
Solicitor  for 

2p 
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4.  Of  Fieri  Facias  de  Bonis  Ecclesiasticis. 

[Heading  as  in  Farm  1.] 

Seal  &  writ  ot  fieri  faciat  de  h(mi»  eedetiattieit  directed  to  the 
bishop  [or  arohbishdp,  <u  the  ea$e  may  be]  of  to 

levy  against  C.  D.  the  sum  of  I, 

Judgment  [or  order]  dated  day  of 

[Taxing  Officer's  certificate,  dated  day  of  .] 

X.  Y., 
Solicitor  for 


5.  Of  Sequestrari  Facias  de  Bonis  Ecdesiwdids. 
[Heading  at  in  Form  1.] 
Seal  a  writ  of  sequettrari  facias  directed  to  the  bishop  of 
against  C.  D.  for  not  paying  to  A.  K  the 

sum  of  I. 


6.   Of  Writ  of  Sequestration. 
[Heading  at  in  Form  1.] 
Seal  a  writ  of  sequestration  against  C.  D.  for  not 

at  the  suit  of  A.  B.  directed  to  [names  of 
Commissioners.] 

Order  dated  day  of 


7.  Of  Writ  of  Possession. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  possession  directed  to  the  sheriff  of  to 

deliver  possession  to  A.  B.  of 

Judgment  dated  day  of 


8.  Of  Writ  of  Delivert/. 

[Heading  as  in  Form  1.] 

Seal  a  writ  of  delivery  directed  to  the  sheriff  of  to 

make  delivery  to  A.  B.  of 


9.  Of  Commission  of  Appraisment  and  Sale, 

18      .    [Here  jnU  the  letter  and  number,] 
In  the  High  Court  of  Justice, 
Probate,  Divorce,  and  Admiralty  Division. 
Between  A.  B.,  plaintiff, 
and 
the  Owners  of  the 
I,  A.  B.,  solicitor  for  the  [state  whether  plaint\for  defendant}, 
pray  a  commission  for  the  appraisement  and  sale  of  the  [state 
name  and  nature  of  property]  which  was  decreed  by  the  Court 
on  the  day  of  18    . 

Dated  the  day  of  18    . 

[To  he  signed  by  the  solicitor,  or  by  his  eUrkfor  him,] 
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10.  0/ Writ  of  AUachment. 
[Beading  ai  in  Form  1.] 

Seal  in  porraanoe  of  order  dated  day  of 

an  attachment  directed  to  the  sheriff  of  against  C.  D. 

for  not  delirering  to  A.  B. 


11.  0/ Distringas  against  Ex-Sheriff. 
[Heading  as  in  Form  1.] 

Seal  a  writ  of  dittringaa  nuper  vicecomiUm  qtiod  venditioni 
exponas,  directed  to  the  sheriff  of  ,  to  sell  the 

goods  and  of 

,  taken  under  a  writ  of  JUri  facias  in  this 
action  tested  the  day  of  18    . 

Dated  the  day  of  18    . 

(Signed) 
(Address) 
Solicitor    for  the 


12.  Of  Inquiry. 
[Heading  as  in  Form  1. ) 

Seal  a  writ  of  inquiry  directed  to  the  sheriff  of  to 

Bsess  the  damages  in  this  action. 
Judgment  dated 

Dated  the  day  of  18    . 

(Signed) 
(Address) 
Solicitor    for  the 


13.  Of  Certiorari 

[Heading  a$  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ* 

of  certiorari  directed  to 

Dated  the  day  of  18    • 

(Signed) 
(Address) 
Solicitor    for  the 


14  Of  Frohibition. 

18    .     [Here  put  letter  and  number.] 
In  the  High  Court  of  Justice,  &o. 
Division. 
In  the  matter  of  a  certain  now  depending  in 

the  Court. 

Between  Plaintiff, 

and 

Defendant 
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Seal  a  writ  of  prohibition  directed  to  the  Jadge  of  the  above- 
named  Court  and  to  the  above-named  plaintiff  to  prohibit  them 
from  further  proceeding  in  the  taid  18    . 

Dated  Uie  day  of  18    . 

(Signed) 
(Address) 

Solicitor    for  the 


15.  Of  MandamuB, 
[Heading  at  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ 

of  mandamus  directed  to  ,  com- 

manding to 

returnable 

Dated  the  day  of  18    . 

(Signed) 
(Address) 

Solicitor    for  the 


16.  Of  Eaheas  Corpus  ad  Testificandum, 
[Heading  a$  in  Farm  1.] 

Seal  in  pursuance  of  order  dated  a  writ 

of  habeas  corpus  ad  testificandum  directed  to  the  to 

bring  before 

Dated  the  day  of  18     . 

(Siffned) 
(Address) 

Solicitor    for  the 


17.  Of  Qommtssian  to  examine  Witnesses. 
[Heading  as  in  Form  1.] 

Seal  in  pursuance  of  order  dated  a  writ 

in  the  nature  of  a  mandamus  or  commission  to  examine  wit- 
nesses directed  to 

Dated  the  day  of  18    . 

(Signed) 
(Address) 

Solicitor     for  the 


18.  Of  Commission  qf  Partition- 

[Heading  at  in  Form  1.] 

Seal  in  pursuance  of  order  dated  i 

mission  of  partition  directed  to 
returnable 

Dated  the  day  of  18 

(Signed) 
(Address) 

Solicitor    for  the 
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19.  Of  Amended  Summons. 

[Heading  a$  in  Farm  L] 

Amend  in  pursuance  of  order  [or  fiat]  dated 
the  writ  of  summons  in  this  action  by  [set  otU  amendmenta  when 
requiredi. 

Dated  the  day  of  18    • 

(Signed) 
(Address) 

Solicitor     for  the 


20.  Of  Renewed  Summ/ms, 
[Heading  ae  in  Farm  1.] 

Seal  in  pursuance  of  order  dated  ,  a  renewed 

writ  of  summons  in  this  action,  indorsed  as  follows 

Dated  the  day  of  18    • 

(Signed) 
(Address) 

Solicitor    for  the 


21.  OfSubpcsna. 

[Heading  as  in  Form  L] 

Seal  writ  of  subpcena 
on  behalf  of  the 
to                                        returnable 

Dated  the                        day  of 
(Signed) 
(Address) 

SoUcitor    for  tl|e 

directed 
18    . 

22.  Entry  of  Action  for  Trial. 
.    [Heading  as  in  Form  1.] 

Enter  this  action  for  triaL 

Dated  the  day  of  18 

(Signed) 
(Address) 


23.  Entry  of  Appeal. 
[Heading  as  in  Form  l.]\ 

Enter  this  appeal  from  the  order  [or  judgment]  of 
in  this  action,  dated  the  day  of  18 

(Signed) 
(Address) 
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24.  Entry  for  Argument  generally, 

[Heading  as  in  Fomt  1.] 
Set  down  for  alignment  the 


Dated  the                          day  of 
(Signed) 
(Address) 

18    . 

25.  Entry  of  Special  Case. 

[Heading  as  in  Form  1.] 

Set  down  the                      dated  the 
18               of  Mr. 
referee  in  this 
a  special  case. 

Dated  the                         day  of 
(Signed) 
(Address) 

day  of 

the 

forbearing 

18     . 

26.  Memorandum  of  Service  of  Notice  qf  Judgment, 
[Heading  as  in  Form  1.] 

Enter  memorandum  of  service  of  notice  of  judgment  made  in 
this  action,  and  dated  the  day  of  18    ,  on 

the  under-mentioned  person^  viz.  : — 


Name  of  Party  served. 

Date  of  Service. 

Dated  the 
(Signed) 


Siffned) 
AddreBs) 


day  of 


18 


27.  Search, 
[Heading  as  in  Foi'm  1.] 


Search  for 


day  of  18 

(Signed) 
(Address) 
Agent  for 

Solicitor   or 


Dated  the 
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28.  Memorandum  on  Notice  of  Jvdgment, 

Take  notice  that  from  the  time  of  the  servioe  of  this  notioe  you 
[or  M  the  case  may  be,  the  infant  or  person  of  unsound  mind] 
will  be  bound  by  the  proceedings  in  the  above  cause  in  the  same 
manner  as  if  you  [or  the  said  infant  or  person  of  unsound  mind] 
had  been  originally  made  a  party,  and  that  you  [or  the  said  infant 
or  person  of  unsound  mind]  may,  on  entering  an  appearance  at 
the  Central  Office,  attend  the  proceedings  under  the  within 
mentioned  judgment  [or  order],  and  that  you  [or  the  said  infant  or 
person  of  unsound  mind]  may  within ,one  month  after  the  service 
of  this  notioe  apply  to  the  Court  to*  add  to  the  judgment  [or 
order]. 
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Forms  op  Writs. 

1.  Writ  cf  Fieri  Facias, 

18    .    [Here  ^  letter  amdnvmhtr.l 

18    .    R  Na 
In  the  High  Court  of  Justice, 
Division. 
Between  A.  B.,  Plaintiff, 

and 
G.  D.,  Defendant 

VicroBiA,  by  the  grace  of  God,  <l*e.,  of  Great  Britain  and  Ire- 
laud,  Queen,  Defender  of  the  Faith. 

To  the  sheriff  of  greeting : 

We  command  you  that  of  t}ie  goods  and  chattels  of  G.  D.  in 
your  bailiwick  you  cause  to  be  made  the  siun  of  L 

And  also  interest  thereon  at  the  rate  of        L  per  centum 

per  annum  from  the  day  of 

*  which  said  sum  of  money  and  interest  were  lately  before  us  in 
Our  High  Court  of  Justice  in  a  certain  action  [or  certain  actions, 
at  the  eau  may  ht\  wherein  A.  B.  is  plaintiff  and  G.  D.  defendant 
[or  in  a  certain  matter  there  depending  intitutled  **  In  t^ie  matter 
of  K  F."  a$  the  ease  may  be]  by  a  jud^ent  [or  order,  cm  the  eau 
may  be]  of  Our  said  Court,  bearing  date  the  day  of 

adjudged  [or  ordered,  a*  the  case  may  ie]  to  be 
paid  by  the  said  G.  D.  to  A.  B.,  together  with  certain  costs  in  the 
said  judgment  [or  order,  as  the  case  may  be]  mentioned,  and  which 
costs  have  been  taxed  and  allowed  by  one  of  the  taxing  officers 
of  Our  said  Court  at  the  sum  of  /.,  as  appears 

by  the  certificate  of  the  said  taxing  officer,  dated  the 
day  of  And  that  of  the  goods  and 

chattels  of  the  said  G.  D.  in  your  bailiwick  you  further  cause  to 
be  made  the  said  sum  of  L  [costs]  together  with 

interest  thereon  at  the  rate  of  4^  per  centum  per  annum  from  the 
day  of  ,*  and  that  you  have  that  money  and 

interest  before  us  in  Our  said  Court  immediately  after  the  execu- 
tion hereof  to  be  paid  to  the  said  A.  B.  in  pursuance  of  the  said 
judgment  [or  order,  cu  the  case  may  be\.  And  in  what  manner 
you  shall  have  executed  this  Our  writ  make  appear  to  us  in  Our 
said  Court  immediately  after  the  execution  thereof.  And  have 
there  then  thb  writ. 
Witness,  &c 

*  Day  of  the  Judgment  or  order,  or  day  on  which  mouey  directed  to  be 
paid,  or  day  from  wuich  iuterest  is  directed  by  the  order  to  mu,  aa  the  case 
may  be.  The  meaning  of  this  footnote  is  that  there  may  be  a  Judgment 
simply,  in  which  case  the  interest  on  the  debt  and  on  the  costs  will  begin 
to  run  at  onoe,  or  there  may  bo  Judgment  directing  money  to  be  paid  on 
a  future  day,  in  which  case  the  iuterest  will  begin  to  run  from  that  day, 
or  there  may  be  a  Judgment  with  a  special  direction  as  to  the  day  from 
which  interest  on  the  debt  or  on  the  costs  is  to  run,  by  Field,  J.,  in 
PynMti  y.  Burt,  W.  N.  1884, 100. 
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2.  Fieri  Facias  on  Order  for  Costs. 
[Heading  a*  in  Form  1.] 
YiOTOBlA,  by  the  grace  of  God,  dse.^  to  the  sheriff  of 

greeting: 
We  oommand  you,  that  of  the  goods  and  chattels  oi 

in  your  bailiwick  yoa  cause  to  be  made 
thesnm  of 

for  certain  costs  which  by  an  order  of  Our  High  Court  of  Justice, 
dated  the  day  of  18        were  ordered 

to  be  paid  by  the  said  to 

and  which  have  been  taxed  and  allowed  at 
the  said  sum,  and  interest  on  the  said  sum  at  the  rate  of  4^  per 
centum  per  annum  from  the  day  of 

18  ,  and  that  you  have  the  said  sum  and  interest  before  us  in 
Our  said  Court,  immediately  after  the  ejiecution  hereof,  to  be 
rendered  to  the  said  .    And  in 

what  manner,  &a    And  have  there  then  this  writ. 

Witness,  Ac. 
Levy  I,  and  L  for  costs  of  execution,  &c., 

and  also  interest  on  2.  at  4Z.  per  centum  per  annum 

from  the  day  of  18    , 

until  payment ;  besides  sheriff*s  poundage,  officer's  fees,  costs  of 
levying,  and  aU  other  legal  incidental  expenses. 

This  writ  was  issued  by,  &c.,  of 
agent  for  of 

solicitor    for  the 

The  is  a  and  resides  at 

in  your  bailiwick. 


3.   Writ  cf  Elegit. 
[Htading  <u  in  Form  1.] 

Victoria,  by  the  grace  of  God,  ike. 

To  the  sheriff  of  greeting  : 

Whereas  lately  in  Our  High  Court  of  Justice  in  a  certain  action 
[or  certain  actions,  a$  the  case  may  he]  there  depending,  wherein 
A.  B.  is  plaintiff  and  C.  D.  defendant  [or  in  a  certain  matter 
there  depending,  intituled  "  In  the  matter  of  "E,  T.^  cu  the  case 
may  he\  by  a  judgment  [or  order,  cu  the  ease  may  be]  of  Our  said 
Court  made  m  the  said  action  [or  matter,  at  the  case  may  be], 
and  bearing  date  the  day  of  ,  it 

was  adjudged  [or  ordered,  as  the  com  may  b*-]  that  C.  D.  should 
pay  unto  A.  B.  the  sum  of  Z.,  together  with  interest 

thereon  after  the  rate  of  L  per  centum  per  annum  from 

the  day  of  ,  together  also  with  certain 

costs  as  in  the  said  judgment  [or  order,  as  the  ease  may  be] 
mentioned,  and  which  costs  have  been  taxed  and  allowed  by 
one  of  the  taxing  officers  of  our  said  Court,  at  the 
sum  oi  2.  as  appears  by  the  certificate  o£  the  said  taxing 

officer,  dated  the  day  of  And  after- 

wards the  said  A.  B.  came  into  Our  said  Court,  and  according  to 
the  statute  in  such  case  made  and  provided,  chose  to  be  deliv^«d 
to  him  all  the  goods  and  chattels  of  the  said  C.  D.  in  your  baili- 
wick, except  hu  oxen  and  beasts  of  the  plough,  and  also  all  such 
lands,  tenements,  rectories,  tithes,  rents,  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customary 
tenure,  in  your  bailiwick  as  the  said  0.  D.,  or  any  one  in  trust 
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for  him,  was  seised  or  posseesed  of  on  the  day  of 

in  the  year  of  our  Lord  *  or  at 

any  time  afterwards,  or  over  which  the  said  C.  B.  on  the  said 
day  of  or  at  any  time  afterwards 

had  any  disposing  power  which  he  might  without  the  assent  of 
any  other  person  exercise  for  his  own  benefit,  to  hold  to  him  the 
said  goods  and  chattels  as  his  proper  goods  and  chattels,  and  to 
hold  the  said  lands,  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments respeotively,  aooording  to  the  nature  and  tenure 
thereof,  to  him  and  to  his  assigns,  until  the  said  two  several  sums 
of  /.  and  I,  together  with  interest  upon 

the  said  sum  of  I,  at  the  rate  of  L  per 

centum  per  annum  from  the  said  day  of 

and  on  the  said  sum  of  L  [costs]  at  the  rate  of  4/. 

per  centum  per  annum  from  the  day  of 

shall  have  been  levied.  Therefore  we  command  you  that  without 
delay  you  cause  to  be  delivered  to  the  said  A.  R  by  a  reasonable 
price  and  extent  all  the  goods  and  chattels  of  the  said  0.  D.  in 
your  bailiwick,  except  his  oxen  and  beasts  of  the  plough,  and  also 
all  such  lands  and  tenements,  rectories,  tithes,  rents,  and  heredita- 
ments, including  lands  and  hereditaments  of  copyhold  or  custo* 
mary  tenure,  in  your  bailiwick  as  the  said  C.  D.,  or  any  person 
or  persons  in  trust  for  him  was  or  were  seised  or  possessed  of  on 
the  said  day  of  f  or  at  any  time  afterwardR, 

or  over  which  the  said  C.  D.  on  the  said  day  of 

t,  or  at  any  time  afterwards  had  any  disposing 
power  which  he  might  without  the  assent  of  any  other  person, 
exercise  for  his  own  benefit,  to  hold  the  said  goods  and  chattels  to 
the  said  A.  B.,  as  his  proper  goods  and  chattels,  and  also  to  hold 
the  said  lands,  tenements,  rectories^  tithes,  rents,  and  heredita> 
ments  respectively,  according  to  the  nature  and  tenure  thereof,  to 
him  and  to  his  assigns  until  the  said  two  several  sums  of  L 

and  Lf  together  with  interest  as  aforesaid,  shall  have  been 

.  '  levied.  And  in  what  manner  you  shall  have  executed  this  Our 
writ  make  appear  to  Us  in  Our  Court  aforesaid,  immediately 
after  the  execution  thereof,  under  your  seals,  and  the  seals  of 
those  by  whose  oath  you  shall  make  the  said  extent  and  appraise- 
ment And  have  there  then  this  writ 
Witness,  &a 


4.  Writ  of  Venditioni  Exponas. 
[  Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  <kc. 

To  the  sherifif  of  greeting : 

Whereas  by  Our  writ  we  lately  commanded  you  that  of  the 
goods  and  chattels  of  G.  D.  [here  recite  the  fieri  facias  to  the  end]. 
And  on  the  day  of  you  returned  to  Us  in  the 

Division  of  Our  High  Court  of  Justice  aforesaid, 
that  by  virtue  of  the  said  writ  to  you  directed  you  had  taken  goods 
and  chattels  of  the  said  C.  D.  to  the  value  of  the  money  and 
interest  aforesaid,  which  said  goods  and  chattels  remained  in  your 
hands  unsold  for  want  of  buyers.     Therefore,  we  being  desirous 

*  The  day  on  which  the  judgment  or  order  was  made, 
t  The  date  of  the  certifloate  of  taxation.    The  writ  m\ui  be  so  moulded 
as  to  follow  the  substauoe  of  the  Judgment  or  order. 
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that  the  said  A.  B.  should  be  satisfied  his  money  and  interest 
aforesaid,  command  you  that  you  expose  to  sale  and  sell,  or  cause 
to  be  sold,  the  goods  and  chattels  of  the  said  C.  D.,  by  you  in 
form  aforesaid  taken,  and  every  part  thereof,  for  the  best  price 
that  can  be  gotten  for  the  same,  and  have  the  money  arising 
from  such  sale  before  Us  in  Our  said  Court  of  Justice  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said  A.  B.  And 
hare  there  then  this  writ. 
Witness,  Ac. 


6.  Writ  of  Fieri  Facias  de  bonis  Fcclesiasticis. 

[Hetiding  as  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  <fcc. 
To  the  Right  Reverend  Father  in  God  [John]  by  Divine  per- 
mission  Lord  Bishop  of  greeting  :  We  command  you, 

that  of  the  ecclesiastica]  goods  of  C.  D.,  clerk  in  your  diocese,  you 
cause  to  be  made  I.  which  lately  before  us  in  Our  High 

Court  of  Justice  in  a  certain  action  [or  certain  actions,  at  the 
cote  may  be]  wherein  A.  B.  b  plaintiff  and  C.  D.  is  defendant  [or 
in  a  certain  matter  there  depending,  intituled  "  In  the  matter  of 
E.  F.,"  as  the  ease  may  be],  by  a  jud^gment  [or  order,  as  the  case 
may  be]  of  Our  said  Court  bearing  date  the  day  of 

was  adjudged  [or  oi^ered,  as  the  ease  may  5e]  to  be 
paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  interest 
on  the  said  sum  of  I.  at  the  rate  of  I.  per 

centum  per  annum,  from  the  day  of  and 

have  that  money,  together  with  such  interest  as  aforesaid,  before 
Us  in  Our  said  Court  immediately  after  the  execution  hereof,  to 
be  rendered  to  the  said  A.  R,  for  that  Our  Sheriff  of 
returned  to  Us  in  Our  said  Court  on  [or  "  at  a  day 

now  past "]  that  the  said  C.  D.  had  not  any  foods  or  chattels  or 
any  lay  fee  in  his  bailiwick  whereof  he  could  cause  to  be  made 
the  said  L  and  interest  aforesaid  or  any  part  thereof, 

and  that  the  said  C.  D.  was  a  beneficed  clerk  (to  wit)  rector  of 
rectory  [or  vicar  of  the  vicarage]  and  parish  diurch  of 
in  the  said  sheriff's  county,  and  within  your  diooese  [as  in  the 
reium].    And  in  what  manner,  Slo,    And  have  you  there  then 
this  writ. 

Witness,  &c. 


6.  Writ  of  Fieri  Facias  to  the  Arcfthiihop  de  bonis 
JEcclesiasticis  during  the  vacancy  of  a  Bishop's  See. 

YiCTOKiA,  by  the  grace  of  God,  <lh^  To  the  Right  Reverend 
Father  in  God  [John]  by  Divine  Providence  Lord  Archbishop  of 
Canterbury,  Primate  of  all  England  and  Metropolitan,  greeting  : 
We  command  yon,  that  of  the  ecclesiastical  goods  of  C.  D.,  clerk 
in  the  diooese  of  which  is  within  the  provhioe  of 

Canterbury,  as  ordinary  of  that  church,  the  episcopal  see  of 
now  being  vacant,  you  cause  to  be  made  [&a, 
eondmde  as  in  the  jneeding  form\ 
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7.  Writ  of  Sequestrarl  Facias  de  bonis  Htdesiastieis. 
[Heading  as  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  dee.  To  the  Bight  Reverend 
Father  in  Grod  [Jokn\  by  DiYine  permiwion  Lord  Bishop  of 
greeting  :  Whereas  we  lately  commanded  our  sheriff  of 
that  he  should  omit  not  by  reason  of  any  liberty  of  his  county, 
but  that  he  should  enter  the  same,  and  cause  [to  be  made, 
if  afier  the  return  to  a  fieri  facias^  or  delivered,  if  after  the 
return  to  an  eirgit,  dec.t  and  in  either  cote  recite  the  former 
writ].    And  whereupon  our  said  sheriff  of  on 

[or  '*  at  a  day  past  **  returned  to  Us  in  the 
Division  of  Our  said  Court  of  Justice,  that  the  said  G.  D.  was  a 
beneficed  clerk ;  that  is  to  say,  rector  of  the  rectory  [or  vicar  of 
the  vicarage]  and  parish  church  of  in  the  county  of 

,  and  within  your  diocese,  and  that  he  had  not  any 
goods  or  chattels,  or  any  lay  fee  in  his  bailiwick  [here  follow  the 
worde  of  the  eJierife  return].  Therefore,  we  command  you 
that  vou  enter  into  the  said  rectory  [or  vicarage]  and  parish 
church  of  ,  and  take  and  sequester  the  same  into 

your  possession,  and  that  you  hold  the  same  in  your  possession 
until  you  shall  have  levied  the  said  l.  and  interest 

aforesaid,  of  the  rents,  tithes,  rentcharges  in  lieu  of  tithes, 
oblations,  obventions,  fruits,  issues,  and  profits  thereof,  and  other 
ecclesiastical  goods  in  your  diocese  of  and  belonging  to  the  said 
rectory  [Or  vicarage]  and  parish  church  of  and  to 

the  said  G.  D.  as  rector  [or  vicar]  thereof  to  be  rendered  to  the 
said  A.  B.,  and  in  what  manner,  &c 

And  have  you  there  then  this  writ. 

Witness,  && 


8.  Writ  of  PossessioTu 
[Heading  as  in  Form  1.] 

ViCTOBiA,  by  the  erace  of  God,  tbe.    To  the  sheriff  of 
^^reeting  :  Whereas  lately  in  Our  High  Court  of  Justice,  by  a 
judgment  of  the  Division  of  the  same  Court  [A.  B. 

recovered]  or  [K  F.  was  ordered  to  deliver  to  A.  B.]  posseseioa 
of  all  that  with  the  appurtenances  is  yoar 

bailiwick :  Therefore,  we  command  you  that  you  omit  not  by 
reason  of  any  liberty  of  your  county,  but  that  you  enter  the  same, 
and  withoQt  delay  you  cause  the  said  A.  B.  to  have  possession  of 
the  said  land  and  premises  with  the  appurtenances.  And  in 
what  manner,  &c. 

And  have  you  there  then  this  writ. 

Witness,  &c 


9.  Writ  of  Possession,  in  AdmiraUy  Action. 

18    .    [Here  pvt  the  Utter  oitd  number.] 
In  the  High  Court  of  Justice, 

Probate,  Divorce,  and  Admiralty  Division. 
Between  A  B.,  Plaintiff, 
and 
The  OwBMEB  of  the 
ViOTORiA,  by  the  grace  of  God,  ike.      To  the  Marshal  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice,  and  to  all  and  singular  his  substitutes,    greeting: 


Forms  of  Writs.  605 

Wheren  in  an  action  of  poflseuion  commenoed  in  Our  eaid  High 
Ooort  on  behalf  of  againut  the  or  Teasel 

called  the  ,  her  tackle,  apparel,  and  furniture, 

[and  against  intervening,]  the  Judge  haa 

ordered  possession  of  the  said  or  veisel  to  bo 

delivered  up  to  the  said  or  to  his  lawful 

attorney  for  his  use.  We  therefore  hereby  command  you  to 
release  the  said  vessel,  her  tackle,  apparel,  and  furniture,  from 
the  arrest  made  by  virtue  of  Our  warrant  in  that  behalf,  and  to 
deliver  possession  thereof  to  the  said  or  to  his 

lawful  attorney  for  his  use. 

Witness,  &c 
Writ  of  possession. 

Taken  out  by  (Seal) 


10.   Writ  of  Delivery, 

[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God.  <fcc.  To  the  sheriff  of 
greeting :  We  command  you,  that  without  delay  you  cause 
the  following  chattels,  that  is  to  sav  [here  enumerate  the  chatteU 
recovered  by  the  jiulgment  or  order  for  the  retvm  of  which 
execution  ha$  been  ordered  to  ismu],  to  be  returned  to  A.  B., 
which  the  said  A.  B.  lately  in  Our  High  Court  of  Justice 
recovered  against  0.  D.  [or  C.  D.  was  ordered  to  deliver  to  the 
said  A.  B.]  in  an  action  in  the  Division  of  Our 

said  Court.*  And  we  further  command  you  that  if  the  said 
chattels  cannot  be  found  in  your  bailiwick,  you  distrain  the  said 
C.  D.  by  all  his  lands  and  chattels  in  your  bailiwick,  so  that 
neither  the  said  C.  D.  nor  any  one  for  him  do  lay  hands  on  the 
same  until  the  said  C.  D.  render  to  the  said  A.  B.  the  said 
chattels  t 

And  in  what  manner,  fto. 

And  have  you  there  then  this  writ 

Witness,  &c 


11.  The  like,  hut  instead  of  a  distress  until  the  chattel 
is  returned,  commanding  the  Sheriff  to  levy  on  De- 
fendant's goods  the  assessed  value  of  it. 

[Proeeed  a$  in  ^  preceding  form  untU  the*  and  then  thue ;] 
And  we  further  command  you  that  if  the  said  chattels  cannot 
be  found  in  your  bailiwick,  of  the  goods  and  chattels  of  the  said 
C.  D.  in  your  bailiwick  you  cause  to  be  made  L  [the  assessed 
value  of  Me  ehaUeU\f    And  in  wh&t  manner,  &c 

And  have  you  there  then  this  writ. 

Witness,  £0. 

[If  in  eUher  of  the  preceding  Forms  it  is  wished  to  indude 
damages^  costs,  and  interest,  proeeed  to  thef  and  contintte  thus :] 

And  we  further  command  you  that  of  the  goods  and  chattels  of 
the  said  C.  D.  in  your  bailiwick,  you  cause  to  be  made  the  sum 
of  L  [damages.]    And  also  interest  thereon  at  the  rate  of 

H  per  centum  per  annum,  from  day  of 

whicfa  said  sum  of  money  and  interest  were  in  the  said  action  by 
the  judgment  therein  [or  by  order]  dated  the  day 

of  adjudged  [or  ordered]  to  be  paid  by  the  said 
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G.  D.  to  A.  B.  together  with  certain  costs  in  the  said  judgment 
[cT  order]  mentioned,  and  wBich  costs  have  been  taxed  and 
allowed  by  one  of  the  taxing  officers  of  Our  said  Court  at  the  sun 
of  2.  as  i^pears  by  the  certificate  of  the  said  taxing 

officer  dated  the  day  of  .     And  that 

of  the  goods  and  chattels  of  the  said  C.  D.  in  your  bailiwick  you 
further  cause  to  be  made  the  said  sum  of  L  [coets^ 

together  with  interest  thereon  at  the  rate  of  4L  per  centum  per 
annum  from  the  day  of  and  that  you  have 

that  money  and  interest  before  us  in  Our  said  Court  immediately 
after  the  execution  hereof  to  be  paid  to  the  said  A.  B.  in  pursu- 
ance of  the  said  judgment  [or  order]. 

And  in  what  manner,  Ac. 

And  have  you  there  this  writ. 

Witness,  &c. 


12.   Writ  of  AUachmerU.  . 

[Heading  <u  in  Form  1.] 

Victoria,  by  the  grace  of  God,  <l*c.    To  the  sheriff  of 
greeting: 

We  command  yon  to  attadi  C.  D.  so  as  to  have  him  before  Us 
in  the  Division  of  Our  High  Court  of  Justice  where- 

soever the  said  Court  shall  then  be,  there  to  answer  to  Us,  as  well 
touching  a  contempt  which  he  it  is  alleged  hath  committed 
against  Us,  as  also  such  other  matters  as  shall  be  then  and  there 
liud  to  his  charge,  and  further  to  perform  and  abide  such  order 
as  Our  said  Court  shall  make  in  this  behalf,  and  hereol  fail  not» 
and  bring  this  writ  with  yoiL 

Witness,  &c. 


13.  Writ  of  SequestrcUiatu 
[Heading  as  in  Form  1.] 

ViOTORiA,  by  the  grace  of  Grod,  <6c.  To  [namei  of  not  less  than 
four  commissionert]  greeting : 

Whereas  lately  in  the  Division  of  Our  High  Court 

of  Justice  in  a  certain  action  there  depending,  wherein  A.  B.  is 
plaintiff  and  C.  D.  and  others  are  defendants  [or,  in  a  certain 
matter  then  depending,  intituled  *'  In  the  matter  of  E.  F."  as  the 
case  may  he\  by  a  judgment  [or  order,  as  the  ease  may  60]  of  Our 
said  Court  made  in  the  said  action  [or  matter],  and  bearing  date 
the  day  of  18    ,  it  was  ordered  that 

the  said  0.  D.  should  [pay  into  Court  to  the  credit  of  the  said 
action  the  sum  of  L,  or  as  the  case  may  be].    Know 

ye,  therefore,  that  we,  in  confidence  of  your  prudence  and  fidelity, 
have  given,  and  by  these  presents  do  give  to  you,  or  any  three  or 
two  of  you,  full  power  and  authority  to  enter  upon  all  the 
messuages,  lands,  tenements,  and  real  estate  whatsoever  of  the 
said  C.  D.,  and  to  collect,  receive,  and  sequester  into  your  hands 
not  only  all  the  rents  and  profits  of  his  said  messuages,  lands, 
tenements,  and  real  estate,  but  also  all  his  goods,  chattels,  and 
personal  estate  whatsoever  ;  and  therefore  we  command  you,  any 
three  or  two  of  you,  that  you  do  at  certain  proper  and  convenient 
days  and  hours,  go  to  and  enter  upon  all  the  messuages,  lands, 
tenements,  and  real  estate  of  the  said  CL  D.,  and  thsX  you  do 


Forms  of  Writs.  607 

ooUeoty  take,  and  get  into  your  hands  not  only  the  rents  and 
profits  of  his  said  real  estate,  but  also  all  his  goods,  chattels,  and 
personal  estate,  and  detain  and  keep  the  same  under  sequestra- 
tion in  your  hands  until  the  said  0.  D.  shall  [pay  into  Court  to 
the  credit  of  the  said  action  the  sum  of  I.  or^  cuthe 

ecue  may  be],  clear  his  contempt,  and  Our  said  Court  make  other 
order  to  the  contrary. 
Witness,  Ac. 


•*th© 


14.  Distringas  against  Ex-Sheriff, 

[Heading  as  in  Form  1.] 

ViOTORiA,  by  the  grace  of  God,  Jkc,  to  the  sheriff  of 
greeting: 

We  command  you  that  you  distrain  late 

sheriff  of  your  county  aforesaid  by  all  his  land  and  chattels  in 
your  bailiwick  ,8o  that  neither  he  nor  any  one  by  him  do  lay  hands 
on  the  same  until  you  shall  have  another  command  from  Us  in 
that  behalf,  and  that  you  answer  to  Us  for  the  issues  of  the  same, 
so  that  the  said  expose  for  sale  and  sell  or 

cause  to  be  sold  for  the  best  price  that  can  be  gotten  for  the  same, 
those  goods  and  chattels  which  were  of  in 

your  baUiwick,  to  the  value  of  I*  the  a,aount  of," 

sum  of  I.  which  lately  before  Us  in  Our  High  or  ^'partof." 

Court  of  Justice  in  a  certain  action  wherein 

plaintiff  and  defendant  ,  by  a  f  ^ J^V"  w 

of  Our  said  Court  bearing  date  the  "order." 

day  of  ,  wasj  to  be    J  "ad- 

paid  by  the  said  to  the  said  «?**5^^- 

and  of  the  sum  of  L,  the  amount  at  which  the  costs    ^^®*'^* 

in  the  saidf  mentioned  have  been  taxed  and 

allowed,  and  of  interest  on  the  said  sum  of  L  at  the 

rate  of  4L  per  centum  per  annum  from  the  day  of 

,  and  on  the  said  sum  of  L,  at  the 

same  rate  from  the  day  of  ,  which 

goods  and  chattels  he  lately  took  by  virtue  of  Our  writ,  and  which 
remain  in  his  hands  for  want  of  buyers,  as  the  said  late  sheriff 
hath  lately  returned  to  us  in  Our  said  Court.  And  have  the  money 
arising  from  such  sale  before  us  in  Our  said  Court  immediately 
after  the  execution  hereof,  to  be  paid  to  the  said 
And  have  there  then  this  writ. 

Witness,  &a 

This  writ  was  issued  by,  ftc. 

The  defendant  b  a  and  resides 

at  in  your  bailiwick. 


16.  Fieri  Facias  on  Jvdgment  removed  from  Lord 

Mayor's  Court, 

[Heading  at  in  Form  1.] 

YiOTOBiA,  by  the  grace  of  God,  diCt  to  the  sheriff  of 
greeting: 

Whereas  by  the  judgment  of  the  Mayor's  Court,  London,  it  has 
been  adjudged  that  the  said  recover  against 

the  said  the  sum  of  L  [debt  and  cotU] : 

And  whereas  this  judgment  has  been  removed  into  Our  High 
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Court  of  JoBtioe,  and  has  become  of  the  same  effect  as.  a  judg- 
ment recovered  in  that  Court : 

And  whereas  the  costs  attendant  on  the  removal  of  the  said 
judgment  were  on  the  [day  of  remov€tC\  day  of 

18,    taxed  and  allowed  at  £.  [cotU  of 

removaT] : 

Therefore  we  command  you,  that  of  the  goods  and  chattels  of 
the  said  in  your  bailiwick,  you  cause 

to  be  made  the  said  sum  of  L  and  I. 

with  interest  thereon  at  the  rate  of  42.  per  centum  per  annum 
from  the  said  day  of  18    , 

and  that  you  have  that  money  and  interest  before  Us  in  Our  said 
Court  immediately  after  the  execution  hereof,  to  be  rendered  to 
the  said  .    And  in  what  manner,  ftc. 

And  have  then  there  this  writ 

Witness,  &a 

Levy  Z.,  and  -2.  for  costs  of  ezeootioD 

and  also  interest  on  Z.  at  42.  per  o^itum  per  annum, 

from  the  day  of  18    ,  until  payment ; 

besides  sheriff's  poundage,  officer's  fees,  costs  of  levying,  and  all 
other  legal  incidental  expenses. 

The  writ  was  issued  by,  &a 

The  defendant  is  a  and  resides  at 

in  your  bailiwick. 


16.  Commission  of  Appraisement  and  Sale, 

[Heading  as  in  Form  9.] 

Victoria,  by  the  grace  of  (Jod,  <tc.  To  the  Marshal  of  the 
Probate,  Divorce,  and  Admiralty  Division  of  Our  said  High 
Court,  and  to  all  and  singular  his  substitutes,  greeting :  Whereas 
in  an  action  of  ,  commenced  in  Our  said  High  Court  on 

behalf  of  against  [and  against 

intervening],  the  Judge  has  ordered  the  said  to  be 

appraised  and  sold  :  We  therefore  hereby  authorise  and  oommaad 
you  to  reduce  into  writing  an  inventory  of  the  said  , 

and  having  chosen  one  or  more  experienced  person  or  persons,  to 
swear  him  or  them  to  appraise  the  same  according  to  the  true 
value  thereof,  and  upon  a  certificate  of  such  value  having  been 
reduced  into  writing  to  cause  the  said  to  be  sold  by 

public  auction  for  the  highest  ptice,  not  under  the  appraised  value 
thereof  that  can  be  obtained  for  the  same.  And  we  further  com- 
jnacd  you,  immediately  upon  the  sale  being  completed,  to  pay  the 
proceeds  arising  therefrom  into  the  registry  of  the  said  Division, 
and  to  file  the  certificate  of  appraisement  signed  by  you  and  the 
appraiser  or  appraisers,  and  an  account  of  the  sale  signed  by  you, 
together  with  this  commission. 

Witness,  ko, 

(Seal.) 
Commission  of  Appraisement  and  Sale. 

Taken  out  by 
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Forms  ov  Subpcena,  ko. 
1.  Svhposna  ad  Teitificandum  {General  Farm). 

18    .     [Here put  the  letter  and  number.] 
In  the  High  Court  of  Justice.  ' 
Division. 
Between 

Plaintiff, 
and 

Defendant 
Victoria,  by  the  grace  of  God,  <C«.  to  [the  names  of  three 
vfUneuee  may  be  ineerUd]  greeting :  We  command  you  to  attend 
before  .  at  on 

day  the  day  of 

18    ,  at  the  hour  of  in  the  noon,  and 

so  from  day  to  day  until  the  above  cause  is  tried,  to  give  evidence 
on  behalf  of  the  plaintiff  [or  defendant]. 
Witness,  &c. 


2.  Habeas  Corpus  ad  Tettifieandum. 

[Beading  ae  in  Form  1.] 

Victoria,  by  the  grace  of  Grod,  dx.  to  the  Pceeper  of  Our  prison 
at] 

We  command  you  that  you  bring 
who  it  is  said  is  detained  in  Our  prison  under  your  custody 
before  at  on 

day  the  day  of  at  the  hour  of 

in  the  noon,  and  so  from  day  to  day  until  the  above  action 

is  tried,  to  give  evidence  on  behalf  of  the 
And  that  immediately  after  the  said  shall 

have  so  given  his  evidence  you  safely  conduct  him  to  the  pritKm 
from  which  he  shall  have  been  brought 

Witness,  kc 
This  writ  was  issued,  Ac.  '* 


3.  Subpcena  Duces  Tecum  {General  Form), 
[Heading  at  in  Form  1.] 

Victoria,  by  the  grace  of  God,  Ac.  to  [the  names  of  three  wit- 

nesues  mag  be  inserted]  greeting :  We  command  you  to  attend 

before  at  on 

day  the  day  of  18        at 

2q 
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the  hour  of  in  the  noon,  and  so  from 

day  to  day  until  the  above  cause  is  tried,  to  give  evidence  on  behalf 
of  the  and  also  to  bring  with  you  and  produce  at  the 

time  and  place  aforesaid  [specify  documents  to  be  produced]. 
Witness,  &a 


4.  Subpoena  ad  Testificandum  at  Assizes, 
[ffectding  (u  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  <fec.  to  [tfie  names  of  three  teit- 
nessea  may  be  inserted]  greeting :  We  command  you  to  attend 
before  our  justices  assigned  to  take  the  assizes  in  and  for  the 
county  of  to  be  holden  at 

on  day  the  day  of  18        , 

at  the  hour  of  in  the  noon,  and  so  from 

day  to  day  during  the  said  assizes  until  the  above  cause  is  tried, 
to  give  evidence  on  behalf  of  the 

Witness,  ko. 


5.  SubpoeTia  Duces  Tecum  at  Assizes, 
[Heading  as  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  <f<?.  to  [the  names  of  three  wit- 
nesses may  be  inserted]  greeting :  We  command  you  to  attend 
before  Our  justices  assigned  to  take  the  assizes  in  and  for  the 
county  of  to  be  holden  at 

on  day  the  day  of  18    , 

at  the  hour  of  in  the  noon,  and  so  from 

day  to  day  during  the  said  assizes,  until  the  above  cause  is  tried, 
to  give  evidence  on  behalf  of  the  ,  and  also  to  bring 

with  you  and  produce  at  the  time  and  place  aforesaid  [specify 
documents  to  be  produced]. 

Witness,  &c. 


6.  Subpoena  ad  Testificandum  at  Sittings  of  High  Cowi, 
[Heading  as  in  Form  I.] 

TiOTOBiA,  by  the  grace  of  God,  dx.  to  [tJu  names  of  three  unt- 
nesses  may  be  inserted]  greeting :  We  command  you  to  attend  at 
the  sittings  of  the  Division  of  our  High  Court  of  Justice, 

for  to  be  holden  at 

on  day  the  day  of 

18      ,  at  the  hour  of  in  the  noon,  and 

BO  from  day  to  day  during  the  said  sittings,  until  the  above  cause 
is  tried,  to  give  evidence  on  behalf  of  the 

Witness,  ^. 


7.  Subpoena  Duces  Tecum  cU  Sittings  of  High  Court, 

[Heading  as  in  Form  1.] 

ViCTOBiA,  by  the  grace  of  God,  dkc  to  [the  names  of  three 
witnesses  may  be  inserted]  :  We  command  you  to  attend  at  the 
sittings  of  the  Division  of  our  High 
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Court  of  Jastioe  for  ,  to  be  holden  at 

on  day  the  day  of  18    , 

at  the  hoar  of  o'clock  in  the  noon,  and  so 

from  day  to  day  until  the  above  cause  is  tried,  to  give  evidence 
on  behiJf  of  the  and  also  to  brin^  with  you  and 

produce  at  the  time  and  place  aforesaid  [specify  doeumenti  to  U 
produced^. 
Witness,  &c 


8.   Writ  of  Inquiry  for  Assessment  of  Damages, 
[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  dErc,  to  the  sherifif  of 
greeting: 

Whereas  it  has  been  adjudged  that  the  plaintiff  recover  against 
the  defendant  damages  to  be  assessed : 

Therefore  we  command  you,  that  by  the  oaths  of  twelve  good 
and  lawful  men  of  your  bailiwick,  you  inquire  what  damages  the 
plaintiff  is  entitled  to  recover  under  the  said  judgment,  and  that 
forthwith  thereafter  you  send  the  inquisition  which  you  shall 
take  thereupon  to  Our  said  Court,  under  your  seal,  and  the  seals 
of  those  by  whose  oaths  you  take  the  inquisition,  together  with 
this  writ. 

Witness,  &o. 

This  writ  was  issued  by,  &c. 
The  defendant      is  a 
and  resides      at 
in  your  bailiwick. 


9.  Certiorari  to  County  Court. 
[Heading  as  in  Form  1.] 

VicrroRiA,  by  the  grace  of  God,  <C^.,  to  the  Judge  of  the 
County  Court  holden  at 
greeting: 

We,  willing  for  certain  causes  to  be  certified  of  a  plaint  levied 
in  Our  Court  before  you  against  at  the  suit 

of  command  you  that  you  send  to  Us 

forthwith  in  the  Diviraon  of  Our  High  Court  of 

Justice  the  said  plaint  with  all  things  touching  the  same,  as  fully 
and  entirely  as  the  same  remain  in  Our  said  Court  before  you, 
by  whatsoever  names  the  parties  may  be  called  therein,  together 
with  this  writ,  that  we  may  further  cause  to  be  done  thereupon 
what  of  right  we  shall  see  fit  to  be  done. 

Witness,  &c. 

This  writ  was  issued  by,  &c. 


10.  Certiorari  (General), 
[Heading  as  in  Form  1.] 

YiOTORiA,  by  the  grace  of  God,  tbc.,  to  the 
greeting: 

We,  willing  for  certain  causes  to  be  certified  of 
command  you  that  you  send  to  us  in  Our  High  Court  of  Justice 
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on  the  day  of  the 

aforoMkid,  with  all  things  touching  the  same,  as  fnlly  and  entirely 
as  they  remain  in  ,  togetho*  with  this 

writ,  that  we  may  farther  canse  to  be  done  therenpon  what  of 
right  we  shall  see  fit  to  be  done. 

WttneM,&a 

This  writ  was  issued  by,  kc 


11.  FrohibUum. 

[Heading  <u  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  ^,  to  the  [Judge  of  the 
County  Court  holden  at]  and  to  [vkmm  of 

plain^fici 
greeting: 

Whweas  we  have  been  given  to  understand  that  you  the  said 

have  [entered  a  plaint  against]  C.  D. 

in  the  said  Court,  and  that  the  said  Court  has  no  jurisdiction  in 

the  said  [cause]  or  to  hear  and  determine  the  said  [plaint]  by 

reason  that  [state  foots  showing  want  ofjfirisduuion] : 

We  therefore  hereby  prohibit  you  ^m  further  proceeding  in 
the  said  [action]  in  the  said  Court. 

Witness,  fto. 

This  writ  was  issued  by,  &c 


12.  Mandamui. 

ViCTOBiA,  by  the  grace  of  God,  <fee. 
to 
of 
greeting: 

Whereas  by  [htre  recite  Act  of  PofOament  or  Charter  if  the 
act  required  to  be  dome  is  founded  on  either  one  or  the  other] : 
And  whereas  we  have  been  given  to  understand  and  be  informed 
in  the  Queen*s  Bench  Division  of  Our  High  Court  of  Justice 
before  Us  that  [inaeri  neeesMrg  inducement  and  averments^, 
And  you  the  said  were  then  and  there  required  by 

[insert  demand]  but  that  you  the  said  well 

knowing  the  premises,  but  not  regarding  your  duty  in  that 
behalf,  then  and  there  wholly  neglected  ana  refused  to  [insert 
refusal],  nor  have  you  or  any  of  you  at  any  time  since 

in  contempt  of  Us  and  to  the 
great  damage  and  grievance  of 

as  we  have  been  informed  from  their  complaint  made  to  Us : 
Whereupon  we  being  willing  that  due  and  speedy  justice  should 
be  done  in  the  premises  as  it  is  reasonable,  do  command  you  the 
said  and 

every  of  you,  firmly  enjoining  you  that  you  [insert  command] 
or  that  you  show  Us,  cause  to  the  contrary  thereof,  lest  bj  your 
default  the  same  complaint  should  be  repeated  to  Us,  and  how  you 
shall  have  executed  this  Our  Writ  make  known  to  us  in  our  said 
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Court)  forthwith  then  returning  to  Ub  this  Our  said  Writ,  and 
thiA  you  are  not  to  omit 
Witness,  John  Bukb,  Babon  Colbbidok,  the  day  of 

in  the  year  of  Our  reign. 

By  the  Court, 

(Signed)       Oookbubn. 


13.  Commission  to  Examine  Witnesses, 

[Heoiding  <u  in  Form  1.] 

ViOTOBiA,  by  the  grace  of  God,  <fec.,  to 
of 
and 
of 

Commissioners  named  by  and  on  behalf  of  the 
and  to 
of 
and 
of 

Commissioners  named  by  and  on  behalf  of  the 
greeting :  Know  ye  that  we  in  confidence  of  your  prudence  and 
fidelity  have  appointed  you  and  by  these  presents  give  you  power 
and  authority  to  examine  on  interrogatories  and  vivd  voce  as 
hereinafter  mentioned  witnesses  on  behalf  of  the  said 

and 
respectively  at  before  you 

or  any  two  of  you,  so  that  one  Commissioner  only  on  each  side  be 
present  and  act  at  the  examination.  And  we  command  you  as 
follows  t — 

1.  Both  the  said  and  the  said 

shall  be  at  liberty  to  examine  on  interrogatories  and  vivd  voce  on 
the  subject-matter  thereof  or  arising  out  of  the  answers  thereto 
such  witnesses  as  shall  be  produced  on  their  behalf  with  liberty  to 
the  other  party  to  cross-examine  the  said  witnesses  on  cross - 
interrogatories  and  vivd  voce,  the  party  producing  any  witness  ft)r 
examination  being  at  liberty  to  re-examine  him  vivd  voce  ;  and 
all  such  additionid  vivd  voce  questions,  whether  on  examination, 
croBS-ei^mination,  or  re-examination,  shall  be  reduced  into 
writing,  and  with  the  answers  thereto  shall  be  returned  with  the 
said  Commission. 

2.  Not  less  than  days  before  the  examination  of  any 
witness  on  behalf  of  either  of  the  said  parties,  notice  in  writing, 
signed  by  any  one  of  you,  the  Commissioners  of  the  party  on 
whose  behalf  the  witness  is  to  be  examined,  and  stating  the  time 
and  place  of  the  intended  examination  and  the  names  of  the 
witnesses  to  be  examined,  shall  be  given  to  the  Commissioners  of 
the  other  party  by  delivering  the  notice  to  them,  or  by  leaving  it 
at  their  usual  place  of  abode  or  business,  and  if  the  Commissioners 
or  Commissioner  of  that  party  neglect  to  attend  pursuant  to  the 
notice,  then  one  of  you,  the  Commissioners  of  the  party  on  whose 
behalf  the  notice  is  given,  shall  be  at  liberty  to  proceed  wiUi  and 
take  the  examination  of  the  witness  or  witnesses  ex  parte,  and 
adjourn  any  meeting  or  meetings,  or  continue  the  same  from  day 
to  day  until  all  the  witnesses  intended  to  be  examined  by  virtue 
of  the  notice  have  been  examined,  without  giving  any  further  or 
other  notice  of  the  subsequent  meeting  or  meetings. 

S.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re-examination,  producing  any  book,  document, 
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letter,  paper,  or  writing,  and  refusing  for  good  cause  to  be  stated 
in  his  deposition  to  part  with  the  original  thereof,  then  a  copy 
thereof,  or  extract  therefrom,  certified  by  the  CkimmiBsioners  or 
Commissioner  present  and  acting  to  be  a  true  and  correct  copy  or 
extract  shall  be  annexed  to  the  witnesses'  deposition. 

i.  Each  witness  to  be  examined  under  this  Commission  shall 
be  examined  on  oath,  afllrmation,  or  otherwise  in  accordance  with 
his  religion  by  or  before  the  Commissioners  or  Commissioner 
present  at  the  examination. 

5.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interrogatories,  cross-interrogatories,  and 
vivd  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters  to  be  nominated  by  the  Commissioners 
or  Commissioner  present  at  the  examination,  and  to  be  previously 
sworn  according  to  his  or  their  several  religions  by  or  before  the 
said  Commissioners  or  Commissioner  truly  to  interpret  the  ques- 
tions to  be  put  to  the  witness  and  his  answers  thereto. 

6.  The  depositions  to  be  taken  under  this  Commission  shall  be 
subscribed  by  the  witness  or  witnesses,  and  by  the  Commissioners 
or  Commissioner  who  shall  have  taken  the  depositions. 

7.  The  interrogatories,  cross-interrogatories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior 
Master  of  the  Supreme  Court  of  Judicature  on  or  before  the 

day  of  enclosed  in  a  cover  under 

the  seals  or  seal  of  the  Commissioners  or  Commissioner. 

8.  Before  you  or  any  of  you  in  any  manner  act  in  the  execu- 
tion hereof,  you  shall  severally  take  the  oath  hereon  indorsed  on 
the  Holy  Evangelists  or  otherwise  in  such  other  manner  as  is 
sanctioned  by  the  form  of  your  several  religions  and  is  considered 
by  you  respectively  to  be  binding  on  your  respective  consciences. 
In  the  absence  of  any  other  Commissioner,  a  Conunissioner  may 
himself  take  the  oath. 

And  we  give  you  or  any  one  of  you  authority  to  administer 
such  oath  to  the  other  or  others  of  you. 
Witness,  &c. 
This  writ  was  issued  by,  ^c.  * 

Witnesses'  Oath. 

You  are  true  answer  to  make  to  all  such  questions  as  shall  be 
asked  of  you,  without  favour  or  affection  to  either  party,  and 
therein  yon  shall  speak  the  truth,  the  whole  truth,  and  nothing 
but  the  truth.        So  help  you  God. 

Commissioners'  Oath, 

You  [or  I]  shall,  according  to  the  best  of  your  [or  my]  skill  and 
knowledge  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take  the  examinations  and 
depositions  of  all  and  every  witness  and  witnesses  produced  and 
examined  by  virtue  of  the  Commission  within  written.  So  help 
you  lor  me]  God. 

Interpreters'  Oath, 

You  shall  truly  and  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  and  to  the  best  of  your  ability, 
interpret  and  translate  the  oath  or  oaths,  affirmation  or  affirma- 
tions which  he  shall  administer  to,  and  all  and  every  the  questions 
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which  shall  be  exhibited  or  put  to,  all  and  eve^  witness  and 
witnesses  produced  before  and  examined  by  the  Commissioners 
named  in  the  Commission  within  written,  as  far  forth  as  you  are 
directed  and  employed  by  the  said  Commissioners,  to  interpret 
and  translate  the  same  out  of  the  English  into  the  language  of 
such  witness  or  witnesses,  and  also  in  like  manner  to  interpret 
and  translate  the  respective  depositions  taken  and  made  to  such 
questions  out  of  the  language  of  such  witness  or  witnesses  into 
the  English  language.      So  help  you  €rod. 

Clerics  Oath, 

You  shall  truly,  faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  this  cause,  take,  write  down,  transcribe,  and 
engross  all  and  every  the  questions  which  shall  be  exhibited  or 
put  to  all  and  every  witness  and  witnesses,  and  also  the  depo- 
sitions of  all  and  every  such  witness  and  witnesses  produced  before 
and  examhied  by  the  said  Commissioners  named  in  the  Commis- 
sion within  written,  as  far  forth  as  you  are  directed  and  employed 
by  the  Commissioners  to  take,  write  down,  transcribe,  or  engross 
the  said  questions  and  depositions.         So  help  you  God. 

Direction  of  Interrogatories,  &c.,  when  returned  by  the  Com- 
missioners. 

The  Ssnior  Mastsb  of  thb  Suprkms  Coxtbt  of  Judioatube, 
BoTAL  Courts  of  Justice,  London. 


14.  Commission  to  examine  Witnesses. 

18     .     [Here  put  the  letter  and  n/umber.] 
In  the  High  Court  of  Justice. 

Probate,  Divorce,  and  Admiralty  Division. 
Between  A.  B  ,  Plaintiff, 

and 
the  Owners  of  the 
ViCTTORiA,  by  the  grace  of  God,  <£rc.,  to  [state  name  and  address 
of  examiner  or  commissioner  appointed],  greeting : 
Whereas  in  an  action  of  commenced  in 

Our  said  High  Court  of  Justice  on  behalf  of  against 

•  ,  [and  agamst  intervening],  the 

Judge  has  ordered  a  commission  to  be  issued  for  the  examination 
of  witnesses  concerning  the  truth  of  the  matters  at  issue  in  the 
said  cause  :  We  therefore  hereby  authorise  you,  upon  the 
day  of  18        at  ,  in  the  presence  of 

the  solicitors  in  the  said  action,  or  in  the  presence  of  their  or  either 
of  their  lawfully  appointed  substitutes,  or  otherwise  notwithstand- 
ing the  absence  of  either  of  them,  to  swear  the  witnesses  who 
shall  be  produced  before  you  for  examination  in  the  said  cause, 
and  cause  them  to  be  examined,  and  their  depositions  to  be 
reduced  into  writing :  We  further  authorise  you  to  adjourn  (if 
necessary)  the  said  examinations  from  time  to  time  and  from  place 
to  place,  as  you  may  find  expedient :  And  We  command  you, 
upon  the  examinations  being  completed,  to  transmit  the  depo- 
sitions and  the  whole  proceedings  had  and  done  before  you, 
together  with  this  commission,  to  the  Registry  of  the  said  Division 
of  Our  said  Court 

Witness,  Ac.  E.  F., 

Begistrar. 
Commission  to  examine 

Witnesses. 
Taken  out  by 
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APPENDIX  (K). 

Summonses  and  Orders. 
1.  Summons  {General  Form), 

18    .    [Here  ptit  ike  letter  cmdmmber] 
In  the  High  Ckrart  of  Justice. 
DiTiskm. 

Between  Plaintiff, 

and 

Defendant. 
Let  all  paitiea  coooemed  attend  the  Judge  [or  Master]  in 
Chambers  on  day  the  day  of 

18    ,  at  o'clock  in  the  noon,  on  the  hearing 

of  an  application  on  the  part  of 
Dated  the  day  of  18    . 

This  summons  was  taken  out  by 
of  solicitor  for 

To 


2.  Order  (General  Form), 
[Heading  at  in  Form  1.] 

*  InMrt        *  Judge  [or  Master]  in  Chambers. 
5^0'  Between 

jfaStar^'^  Upon  hearing  ,  and  upon  reading 

the  affidavit  of  filed  the 

day  of  18        and 

It  is  ordered 
and  that  the  costs  of  this  amplication  be 

Dated  the  day  of  18     . 


3.  Summons  for  Directions  purstutnt  to  Order  XXX. 

[Heading  as  in  Form  1.] 

Fill  in  a  date      Let  all  the  parties  concerned  attend  Master  [  ]  in 

nof  l««»^*n  Chambers  on  day  the  day  of 

summons.     <»^  the  hearing  of  an  i^lication  on  the  part  of 
for  directions  for 

[Here  state  all  mature  or  proeeedinge  previous  to  trial  on  Khick 
directions  are  required."] 

Dated  the  day  of  18    . 

This  summons  was  taken  out  by 
solicitor  for 

To 
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4.  Order  for  Directions  pursuant  to  Order  XXX. 
\Keadvng  <u  in  Form  1.] 

Upon  hearing 
and  upon  reading  it  is 

ordered  as  follows : — 

1.  That  the  pluintiff  deliver  to  the  defendant  farther  and  better 
particulars  with  dates  and  items  of  his  olaim,  and  that  unless 
such  particulars  be  delivered  within  days  from  the 
date  of  this  order  all  further  proceedings  be  stayed  until  the 
delivery  thereof. 

2.  That  the  plaintiff  and  defendant  be  at  liberty  to  deliver  to 
each  other  interrogatories  in  writing,  and  that  the  said  parties  do 
respectively  answer  the  said  interrogatories  as  prescribed  by 
Order  XXXI.,  Rules  8  and  26. 

8.  That  the  be  at  liberty  to  issue  a  commission 

for  the  examination  of  witnesses  on  his  behalf  at 
and  that  the  trial  of  the  action  be  stayed  until  the  return  of  the 
said  commission,  the  usual  long  order  for  the  said  commission  to 
be  drawn  up,  and  unless  agreed  upon  by  the  parties  within  one 
week,  to  be  settled  by  the  Master. 

4.  That  the  action  be  tried  in  the  county  of  by 

a  Judge. 

6.  That  either  party  be  at  liberty  without  further  summons, 
to  apply  to  the  Master  herein  for  further  directions,  such  applica- 
tion to  be  made  upon  two  dear  days'  notice  to  be  served  upon 
the  other  party. 

6.  That  the  costs  of  this  application  be  costs  in  the  action. 
Dated  the  day  of  18    . 


5.  Order  for  Time, 
[ffeading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  filed  the  day  of 

18    ,and 

It  is  ordered  that  the  shall  have  time 

and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


6.  Order  under  Order  XIV.,  No.  1. 
[Heading  as  in  Form  1.] 

Upon  hearing  ,  and  upon  reading  the  affidavit 

of  filed  the  day  of 

18    ,  and 

It  is  ordered  that  the  plainti£F  may  sign  final  judgment  in  this 
action  for  the  amount  inaorsed  on  the  writ,  with  interest,  if  any, 
[or  possession  of  the  land  in  the  indorsement  of  the  writ  described 
as  ]  and  costs  to  be  taxed,  and  that  the  costs 

of  this  f^lication  be 

Dated  the  day  of  18    . 
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7.  Order  under  Order  XIV.,  No.  2. 

* 

[Beading  as  in  Form  1.] 
Upon  bearing 
and  upon  reading  the  afl&davit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  defendant  be  at  liberty  to  defend  this 
action  by  delivering  a  defence  within  days  after  service  * 

of  this  order,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


a  Order  under  Order  Xir.,  No,  Z. 

[Heading  as  in  ^orm  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  if  the  defendant  pay 

into  Court  within  a  week  from  the  date  of  this  order  the  sum  of 
/.,  he  be  at  liberty  to  defend  this  action  by  delivering  a 
defence  within  days  after  service  of  this  order,  but  that 

if  that  sum  be  not  so  paid  the  plaintiff  be  at  liberty  tu  sign  final 
judgment  for  the  amount  indorsed  on  the  writ  of  summons,  with 
interest,  if  any,  and  costs,  and  that  in  either  event  the  costs  of 
■this  application  be 

Dated  the  day  of  18    . 


9.  Order  under  Order  XIV.,  No.  4. 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  18    ,  and 

It  is  ordered  that  if  the  defendant  pay  into  Court  within  a 
week  from  the  date  of  this  order  the  sum  of  /.  he  be 

at  liberty  to  defend  this  action  as  to  the  whole  of  the  plaintiff*8 
claim. 

And  it  is  ordered  that  if  that  sum  be  not  so  paid  the  plaintiff 
be  at  liberty  to  sign  judgment  for  that  sum  and  the  defendant 
be  at  liberty  to  defend  this  action  as  to  the  residue  of  the 
plaintiff's  claim. 

And  it  is  ordered  that  in  either  event  the  defence  be  delivered 
within  days  after  service  of  this  order,  and  that  the  costs 

of  this  application  be 

Dated  the  day  of  18    . 


10.  Order  to  Amend. 

[Heading  as  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

*  The  word  **  servioe  "  Id  this  order  is  apparently  an  oversight ;  the 
time  for  delivering  a  defence  is  regulated  by  Order  XXI.  8  {BfftrUm  ▼. 
AHder$ont  W.  N.  1884,  95). 
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It  is  ordered  that  the  plaintiff  be  at  liberty  to  amend  the  writ 
of  summons  in  this  action  by  and  that  the  costs  of 

this  application  be 

Dated  the  day  of  18    . 


11.  Order  for  Particulars  {Partnership), 

[Heading  09  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  b  ordered  that  the      *  furnish  the 

with  a  statement  in  writing,  verified  by  affidavit,  setting  forth 
the  names  of  the  persons  constituting  the  members  or  co-partners 
of  their  firm,  pursuant  to  the  Rules  of  the  Supreme  Court,  18b8, 
Order  XVI.,  Rule  14,  and  that  the  costs  of  this  application 
be 

Dated  the  day  of  18    . 


12.  Order  for  Particulars  {General), 

[Heading  as  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18     ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant 

an  account  in  writing  of  the  particulars  of  the  plaintiff's 
claim  in  this  action, 

and  that 
unless  such  particulars  be  delivered  within  days  from  the 

date  of  this  wder  all  further  proceedings  be  stayed  until  the  deli- 
very thereof,  and  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


13.  Order  for  Particulars  (AcciderU  Case], 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  plaintiff  deliver  to  the  defendant  an 
account  in  writing  of  the  particulars  of  the  injuries  mentioned 
in  the  statement  of  claim,  together  with  the  time  and  place  of 
the  accident^  and  the  particular  acts  of  negligence  complained 
of,  and  that  unless  such  particulars  be  delivered  within 
days  from  the  date  of  this  order  all  further  proceedings  in  this 
action  will  be  stayed  until  the  delivery  thereof,  and  that  the  costs 
of  this  application  be 

Dated  the  day  of  18     . 
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14.  Order  to  Discharge  w  Vary  on  AppUcatiom  hy  Third 
Party, 

[Heading  as  in  Form  1.] 
Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  order  of 
in  this  action,  dated  the  day  of  18    be 

discharged  [or  varied  by  ],  and  that  the  costs 

of  this  application  be  • 

Dated  the  day  of  18    . 


15.  Order  to  Disnusejbr  want  qf  Prosecution, 

[ffeading  <u  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  this  action  be,  for  want  of  proseontion,  dis- 
missed with  costs  to  be  taxed  and  paid  to  the  defendant  by  the 
plaintifif,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


16.  Order  for  Delivery  of  Interrogatories. 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  npon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  be  at  Uberty  to 

deliver  to  the  interrogatories  in  writing, 

and  that  the  said  do  answer  the  interrogatories 

as  prescribed  by  Order  XXXL,  Rnles  8  and  26  of  the  Rules  of 
the  Supreme  Court,  and  that  the  costs  of  this  implication  be 
Dated  the  day  of  18    . 


17.  Order  for  Affidavit  as  to  Documents, 

[Heading  as  in  Form  1.] 
Upon  hearing 

It  is  ordered  that  the  do,  within  days 

from  the  date  of  this  order,  answer  an  skffidavit  stating  what 
documents  are  or  have  been  in  possession  or  power 

relating  to  the  matters  in  question  in  this  action,  ahd  that  the 
costs  of  this  application  be 

Dated  the  day  of  18     . 
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18.  Order  to  produce  Documents  for  In^aedum, 

[Heading  cu  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  tiie  day  of  18    ,  and 

It  is  ordered  that  the  do,  at  all  seasonable 

times,  on  reasonable  notice,  produce  at  [insert  j^ace  of  inepedioni 
situate  at  the  following  documents, 

namely,  and  that  the 

be  at  Uberty  to  inspect  and  peruse  the  documents  so  produced, 
and  to  take  copies  and  abstracts  thereof  and  extracts  therefrom, 
at  expense,  and  that  in  the  mean- 

time all  further  proceedings  be  stayed,  and  that  the  costs  of  this 
application  be  ' 

Dated  the  day  of  18    . 


19.  Order /or  Production  {Underwriters), 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidarit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  do  produce  and 

show  to  the  upon  oath  all  insm-ance  slips, 

policies,  letters  of  instruction,  or  other  orders  for  effecting  such 
slips  or  policies,  or  relating  to  the  insurance  or  the  subject- 
matter  of  the  insurance  on  the  ship  or  the 
cargo  on  board  thereof,  or  the  height  thereby,  and  also  all 
documents  relating  to  the  sailing  or  lUle^ed  loss  of  the  said  ship 
Uie  cargo  on  board  thereof  and  the  freight 
thereby,  and  all  letters  and  correspondence  with  any  person  or 
persons  in  any  manner  relating  to  the  effecting  the  insurance 
on  the  said  ship,  the  cargo  on  board  thereof,  or  the  freight 
thereby,  or  any  other  insurance  whatsoever  effected  on  the  cuud 
ship,  or  the  cargo  on  board  thereof,  or  the  freight  thereby  on  the 
voyage  insured  by,  or  relating  to  the  policy  sued  upon  in  this 
action,  or  any  other  policy  whatsoever  effected  on  the  said  ship, 
or  the  cargo  on  board  thereof,  or  the  freight  thereby  on  the  same 
voyage.  Also  all  correspondence  between  the  captain  or  agent  of 
the  vessel  and  any  other  person,  with  the  owner  or  any  person  or 
persons  previous  to  the  commencement  of  or  during  the  voyage 
upon  which  the  alleged  loss  happened.  Also  all  protests,  surveys, 
log-books,  charter-parties,  tradesmen's  bills  for  repairs,  average 
statements,  letters,  invoices,  bills  of  parcels,  bills  of  lading, 
manifests,  accounts^  aooounts-cnrrent,  accounts-sales,  bills  of 
exchange,  receipts,  vouchers,  books,  documents,  correspondence 
papers,  and  writings  (whether  originals,  duplicates,  or  copies 
re^)ectively),  which  now  are  in  the  custody,  possession  or  power 
of  the  his  brokers,  solicitors,  or  agents, 
in  any  way  relating  or  referring  to  the  matters  in  question  in  this 
action,  with  liberty  for  the  to  inspect 
and  take  copies  of  or  extracts  from  the  same  or  any  of  them,  and 
that  in  the  meantime  all  further  proceedings  be  stayed,  and  that 
the  ooets  of  this  application  be 

Dated  the  day  of  18    . 
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20.  Order  for  Service  out  of  JurimUctiom, 

[Heading  at  in  Form  1.] 

Upon  bearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  plaintiff  be 

at  liberty  to  issue  a  writ  for  service  out  of  the  jurisdiction 
against 

And  it  is  further  ordered  that  the  time  for  appearance  to  the 
said  writ  be  within  days  after  the  service  thereof,  and 

that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


21.  Order  for  SvhstUuted  Servtee. 

[Beading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  service  of  a  copy  of  this  order,  and  of  a  copy  of 
the  writ  of  summons  in  this  action,  by  sending  the  same  by  a  pre- 
paid post  letter,  addressed  to  the  defendant 
at  ,  shall  be  good  and  sufficient  service  of  the 

writ. 

Dated  day  of  18    . 


22.  Order  for  Renewal  of  WriL 

[Heading  a$  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  tne  day  of  18    ,  and 

It  is  ordered  that  the  writ  in  this  action  be  renewed  for  six 
months  from  the  date  of  its  renewal,  pursuant  to  the  Rules  of  the 
Supreme  Court,  Order  VIII.,  Rule  1. 

Dated  the  day  of  18    . 


23.  Order  for  lame  of  Notice  claiming  Contribution, 

[Heading  at  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  tne  day  of  18    ,  and 

It  is  ordered  that  the  defendant 
be  at  liberty  to  issue  a  notice  claiming 

over  against  ,  pursuant  to  the  Rules  of  the 

Supreme  CJourt^  Order  XVI.,  Rule  48. 

Dated  the  day  of  18     . 
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24.  Order  of  Reference, 

[Heading  a»  in  Farm  1.] 

Upon  bearing 

•nd  by  consent 
It  is  ordered  as  follows  : — 

1.  [State  matter;*  to  be  referred]  shall  be  referred  to  the 
award  of 

2.  The  arbitrator  shall  have  all  the  powers  as  to  certifying 
and  amending  of  a  Judge  of  the  High  Court  of  Justice. 

3.  The  arbitrator  shall  make  and  publish  his  award  in  writing 
of  and  concerning  the  matters  referred,  ready  to  be  delivered  to 
the  parties  in  difference,  of  such  of  them  as  require  the  same  (or 
their  respective  personal  representatives,  if  either  of  the  said 
parties  die  before  the  making  of  the  award)  on  or  before  the 

next>  or  on  or  before  such  further  day  as  the 
arbitrator  may  from  time  to  time  appoint  and  signify  in  writing 
signed  by  him  and  indorsed  on  this  order. 

4.  The  said  parties  shall  in  all  things  abide  by  and  obey  the 
award  so  to  be  made. 

5.  The  costs  of  the  said  cause  and  the  costs  of  the  reference 
and  award  shall  be 

6.  The  arbitrator  may  (if  he  think  fit)  examine  the  said  par- 
ties to  this  cause,  and  their  respective  witnesses,  upon  oath  or 
afifirmation. 

7.  The  said  parties  shall  produce  before  the  arbitrator  all 
books,  deeds,  papers,  and  writingii  in  their  or  either  of  their 
custody  or  power  relating  to  the  matters  in  difference. 

8.  Neither  the  plaintiff  nor  the  defendant  shall  bring  or  pro- 
secute any  action  against  the  arbitrator  of  or  concerning  the 
matters  so  to  be  referred. 

9.  If  either  party  by  affected  delay  or  otherwise  wilfully  pre- 
vent the  said  arbitrator  from  making  an  award,  he  or  they  shall 
pay  such  costs  to  the  other  as  may  think  reasonable 
and  just. 

10.  In  the  event  of  either  of  the  said  parties  disputing  the 
validity  of  the  said  award,  or  moving  the 

to  set  it  aside,  the  said  shall  have  power  to  remit  « 

the  matters  hereby  referred  or  any  or  either  of  them  to  the 
reconsideration  of  the  arbitrator. 

11.  In  the  event  of  the  arbitrator  declining  to  act  or  djring 
before  he  has  made  his  award,  the  said  parties  may,  or  if  they 
cannot  agree,  the  Master  may,  on  application  by  either  side, 
appoint  a  new  arbitrator. 

12.  Unless  restrained  by  any  order  of  the  Court  or  a  Judge, 
the  party  or  parties  in  whose  favour  the  award  shall  be  mi^e 
shall  be  at  liberty  within  days  after  service  of  a  copy  of 
the  award  on  the  solicitor  or  agent  of  the  other  party  to  sign 
final  judgment  in  accordance  with  the  award,  and  for  all  costs 
that  he  or  they  may  be  entitled  to  under  this  order,  and  under 
the  award,  together  with  the  costs  of  the  said  judgment. 

Dated  the  day  of  18    . 
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25.  Order  for  Examinatum  of  WUneseee  before 
Arbitrator, 

{Heading  <u  in  Form  1.] 
Upon  bearing 
and  upon  reading  the  affidarit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  attend  before 

the  arbitrator  herein  on 
the  days  of 

18    ,  at  and  then  and  there  submit  to  be  examined 

on  oath  or  affirmation  on  behalf  of  the 
touching  the  matters  referred  to  the  said  arbitrator. 

Dated  the  day  of  18    . 


26.  Order  for  Examincdion  of  Witnesaes  and 
ProdtLction  of  Documents, 

[Heading  oi  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  attend  before 

the  arbitrator  herein  on 

the  days  of 

18    ,  at  ,  and  then  and  there  submit  to  be 

examined  on  oath  or  affirmation  on  behalf  of  the 
touching  the  matters  referred  to  the  said  arbitrator. 

And  it  is  further  ordered  that  the  said 
do  at  the  time  and  place  aforesaid  produce  and  deliver  to  the 
said  arbitrator  the  papers,  documents,  and  writings  hereafter 
mentioned,  that  is  to  say  [specif y  documents  to  be  produced]. 
Dated  the  day  of  18    . 


27.  Order  Charging  Stock — Nisi, 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  whereby  it  i^pears 

It  is  ordered  that  unless  sufficient  cause  be  shown  to  the  coo- 
trary  before  on  day  the  day  of 

19    ,  at  o'clock  in  the  forenoon,  the  defen- 

dant's interest  in-the 

so  standing  as  aforesaid  shall,  and  that  it  in  the  meantime  do, 
Ktand  charged  with  the  payment  of  the  above-mentioned  amount 
due  on  the  said  judgment. 

Dated  the  day  of  18    . 
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28.  Order  Charging  Stock — Absolute. 

[Heading  <u  in  Form  1.] 

Upon  hearing  ,  and  upon  reading 

the  affidavit  of  filed  the  day  of 

18     , 

and  an  order  niii  made  herein  on  the  day  of 

18    ,  reciting  the  affidavit  of 
whereby  it  appeared 

It  is  ordered  that  the  defendant's  interest  in  the' 
so  standing  as  aforesaid  stand  charged  with  the  payment  of  the 
above-mentioned  amoont  due  on  the  said  judgment. 

Dated  the  day  of  18    . 


29.  Charging  Order — Solidton's  Costs. 

[Heading  a$  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

It  is  ordered  that  the  said 
the  solicitor  for  the  in  this  action  shall  have  a 

charge  upon  for  his 

costs,  charges,  and  expenses  of  and  in  reference  to  this  action. 
Dated  the  day  of  18    . 


30.  Order  to  remove  Judgrnent  Jrom  County  Court, 

18    .     [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 

Division.  Y. 

Master  in  Chambers. 
In  the  matter  of  a  plaint  in  the  County  Court  of  ' 
holden  at  wherein 

Plaintiff, 
and 

Defendant 
Upon  reading  the  affidavit  of 
filed  the  day  of  18    ,  and 

,  and  the  certified  copy  of  the  judgment 
in  the  plaint  above  mentioned, 
It  is  ordered  that  a  writ  of  certiorari  issue  to  remove  the  said 

Sdgment  from  the  above-named  County  Court  into  the 
ivision  of  the  High  Court  of  Justice. 

Dated  the  day  of  18    . 


31.  Order /or  Arrest  {Capias)  under  Debtors  Act. 
[Heading  as  in  Form  1.] 

Upon  hearing 
nd  upon  reading 
day  of  18      and 

2r 


and  upon  reading  the  affidavit  of  filed  the 
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It  18  ordered  th*t  the  defendant  be  arrested 

and  imprisoned  for  the  term  of  from  the  date  of  his 

arrest,  indnding  the  day  of  such  date,  unless  and  until  he  shall 
•  sooner  deposit  in  Court  the  sum  of  I,,  or  give  to  the 

plaintiff  a  bond  executed  by  him  and  two  sufficient  sureties  in 
the  penalty  of  2.,  or  some  other  security  satisfactory  to 

the  plaintiff  that 

And  it  is  further  ordered  that  the  sheriff  of  do  with- 

in one  calendar  month  from  the  date  thereof,  including  the  day 
of  such  date,  and  not  afterwards,  take  the  defendant  for  the  pur- 
pose aforesaid,  if  he  shall  be  found  in  the  said  sheriff's  bailiwick. 
Dated  the  day  of  18    . 


32.  Order  o/Hrference  under  sec.  56  of  the  Supreme 
Court  ofJudiixUure  Act,  1873. 

[Hioding  a«  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  following  question  arising  in  this  action, 
namely,  be  referred  for  inquiry  and 

report  to  under  sec.  56  of  the  Soprame 

Court  of  Judieatore  Act,  1873,  and  that  the  costs  of  this  applica- 
tion be 

Dated  the  day  of  18    • 


33.  Order  of  Reference  under  sec.  57  of  the  Supreme 
Court  of  Judicature  Act,  1873, 

[Beading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  [state  whether  all  or  some,  and  if  so 
which,  cf  the  questions  are  to  be  tried]  in  this  action  be  tried  by 
,  who  shall  have  iJl  the  powers  as  to  certify- 
ing and  amending  of  a  Judge  of  the  High  Court  of  Justice,  and 
shall  make  bis  report  of  and  concerning  the  matters  ordered  to 
be  tried  as  aforesaid  pursuant  to  the  statute  [or  direct  judgment 
to  be  entered  and  otherwise  deal  with  the  whole  action  pursuant 
to  Order  XXXVI.,  Rule  60]. 

And  it  is  further  ordered  that  the  said  referee  may,  if  he  think 
fit,  examine  the  parties  to  this  action,  and  thdr  respective  wit- 
nesses, upon  oath  or  affirmation,  and  that  the  said  parties  shall 
produce  before  the  said  referee  all  books,  deeds,  papers,  and 
writings  in  their  or  either  of  their  custody  or  power  relating  to 
the  matters  so  ordered  to  be  tried. 

And  it  is  further  ordered  that  neither  the  plaintiff  nor  the 
defendant  shall  bring  or  prosecute  any  action  against  the  said 
referee,  or  against  ei^  other,  of  or  concerning  the  matters  so 
ordered  to  be  tried,  and  that  if  either  party  by  affected  delay  or 
otherwise  wilfully  prevent  the  said  referee  from  making  his  report. 
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he  or  they  shall  pay  such  coets  to  the  other  aa  the  Court  or  a 
Judge  may  think  reasonable  and  ^ust. 

And  it  is  further  ordered,  that  in  the  event  of  the  said  referee 
declining  to  act,  or  dying  before  he  has  made  his  report,  the  said 
parties  may,  or  if  they  cannot  agree,  one  of  the  Judges  of  the 
High  Court  may,  upon  application  by  either  party,  appoint  a  new 
referee. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


34.  Order  of  Reference  to  Master. 

[Heading  as  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  IS        ,  and 

It  is  ordered  that  this  action  [or  the  matters  of  account  in  this 
action,  or  the  following  questions  in  this  action  being  matters  of 
account,  namely,  staiing  them'\  be  referred  to  the  certificate  of  the 
Master,  with  all  the  powers  as  to  certifying  and  amending  of  a 
Judge  of  the  High  Court  of  Justice,  and  that  the  costs  of  the 
and  of  the  reference  be  in  the  discretion 
of  the  Master,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


35.  Order  for  Examination  of  Witnesses  before  Trial, 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upoh  reading  the  affidavit  of  filed  the 

day  of  1 8        and 

It  is  ordered  that  a  witness  on  behalf  of  * 

the  be  examined  vivd  voce  (on  oath  or  affirmation) 

before  the  Master  [or  before 

esquire,  special  examiner],  the  solicitor  or  agent 

giving  to  the  solicitor  or  agent  notice 

in  writing  of  the  time  and 'pi  ace  where  the  examination  is  to 
take  place. 

And  it  is  further  ordered  that  the  examination  so  taken  be  filed 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature,  and 
that  an  office  copy  or  copies  thereof  may  be  read  and  given  in 
evidence  on  the  trial  of  this  cause,  saving  all  just  exceptions, 
without  any  further  proof  of  the  absence  of  the  said  witness  than 
the  affidavit  of  the  solicitor  or  agent  of  the 
as  to  his  belief,  and  that  the  cost  of  this  application  be 
Dated  the  day  of  18    . 


36.  Short  Order  for  issue  of  Commission  to  Examine 
Witnesses, 

[Heading  as  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of 
filed  the  day  of  18,  and 
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It  it  ordered  that  the  be  at  liberty  to  iasoe  a 

commiBsion  for  the  examination  of  witaesses  on  bdialf 

at 

And  it  is  further  ordered  that  the  trial  of  this  action  be  stayed 
until  the  return  of  the  said  commission,  the  usual  long  order  to 
be  drawn  up,  and  unless  agreed  upon  by  the  parties  within  one 
week,  to  be  settled  by  the  Master  [or  <uthe  eate  may  he\  and 
that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


37.  Long  Order  for  CommissioH  to  Examine  Witnesses. 

[Heading  at  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18        and 

It  is  ordered  as  follows  : — 

1.  A  commission  may  issue  directed  to 
of  and 

of  commissioners  named  by  and  on  behalf 

of  the  and  to 

of  and 

commissioners  named  by  and  on  behalf 
of  the  for  the  examination  upon  interrogatories 

and  vivd  voce  of  witnesses  on  behalf  of  the  said 
and  respectively  at 

aforesaid  before  the  said  commissioners,  or  any  two  of  them,  so 
that  one  commissioner  only  on  each  side  be  present  and  act  at 
the  examination. 

2.  Both  the  said  and 

shall  be  at  liberty  to  examine  upon  interrogatories  and  vivd  voce 
upon  the  subject-matter  thereof  or  arising  out  of  the  answers 
thereto  such  witnesses  as  may  be  produced  on  their  behalf,  with 
liberty  to  the  other  party  to  cross-examine  the  said  witnesses 
upon  cross-interrogatories  and  vivd  voce  the  party  producing  the 
witneBs  for  examination,  beinff  at  liberty  to  re-examine  him  vivd 
voce;  and  all  such  additionsi  vivd  voce  questions,  whether  on 
examination,  cross-examination,  or  re-examination,  shall  be  re- 
duced into  writing,  and  with  the  answers  thereto  returned  with 
the  said  commission. 

8.  Within  days  from  the  date  of  this  order  the 

solicitors  or  agents  of  the  said  and  shsdl 

exchange  the  interrogatories  they  propose  to  administer  to  their 
respective  witnesses,  and  shall  luso  within  days 

from  the  exchange  of  such  interrogatories,  exchange  copies  of  the 
cross-interrogatories  intended  to  be  administerai  to  the  said 
witnesses. 

4.  days  previously  to  the  sending  out  of  the  said 
commission,  the  solicitor  of  the  said  shall 
give  to  the  solicitor  of  the  said  notice 
in  writing  of  the  mail  or  other  conveyance  by  which  the  commis- 
sion is  to  be  sent  out. 

5.  days  previously  to  the  examination  of  any 
witness  on  behalf  of  the  said  or  respectively 
notice  in  writing  signed  by  any  one  of  the  commissioners  of  the 
party  on  whose  beluJf  the  witness  is  to  be  examined  and  stating 
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the  time  and  place  of  the  intended  examination,  and  the  names 
of  the  witnesBes  intended  to  be  examined,  shall  be  given  to  the 
commissioners  of  the  other  party  by  delivering  the  notice  to  them 
personally,  or  by  leaving  it  at  their  usual  place  of  abode  or 
business,  and  if  the  commissioners  of  that  party  neglect  to 
attend  pursuant  to  the  notice,  then  one  of  the  commissioners  of 
the  party  on  whose  behalf  the  notice  is  given  shall  be  at  liberty 
to  proceed  with  and  take  the  examination  of  the  witness  or 
witnesses  ex  parie^  and  adjourn  any  meeting  or  meetings,  or  con- 
tinue the  same,  from  day  to  day  until  all  the  witnesses  intended 
to  be  examined  by  virtue  of  the  notice  have  been  examined, 
without  giving  any  further  or  other  notice  of  the  subsequent 
meeting  or  meetings. 

6.  In  the  event  of  any  witness  on  his  examination,  cross- 
examination,  or  re-examination  producing  any  book,  document, 
letter,  paper,  or  writing,  and  refusing,  for  good  cause  to  be  stated 
in  his  deposition,  to  part  with  the  original  thereof,  then  a  copy 
thereof,  or  extract  therefrom,  certified  by  the  commissioners  or 
commissioner  present  to  be  a  true  and  correct  copy  or  extracts, 
shall  be  annexed  to  the  witnesses'  depositions. 

7.  Each  witness  to  be  examined  under  the  commission  shall  be 
examined  on  oath,  affirmation,  or  otherwise  in  accordance  with 
his  religion  by  or  before  the  said  commissioners  or  commissioner. 

8.  If  any  one  or  more  of  the  witnesses  do  not  understand  the 
English  language  (the  interro^tories,  cross-interrogatories,  and 
vivd  voce  questions,  if  any,  being  previously  translated  into  the 
language  with  which  he  or  they  is  or  are  conversant),  then  the 
examination  shall  be  taken  in  English  through  the  medium  of  an 
interpreter  or  interpreters,  to  be  nominated  by  the  commissioners 
or  commissioner,  and  to  be  previously  sworn  according  to  lib  or 
their  several  religions  by  or  before  the  said  commissioners  or 
commissioner,  truly  to  interpret  the  question  to  be  put  to  the 
witness  or  witnesses,  and  his  and  their  answers  thereto. 

9.  The  depositions  to  be  taken  under  and  by  virtue  of  the 
said  commission  shall  be  subscribed  by  the  witness  or  witnesses, 
and  by  the  commissioners  or  commissioner  who  shall  have  taken 
such  depositions. 

10.  The  interrogatories,  cross-intern^'tories,  and  depositions, 
together  with  any  documents  referred  to  therein,  or  certified 
copies  thereof  or  extracts  therefrom,  shall  be  sent  to  the  Senior 
Master  of  the  Supreme  Court  of  Judicature  on  or  before  the 

day  of  ,  or  such  further  or  other  day  as  may 

be  ordered,  enclosed  in  a  cover  under  the  seal  or  seals  of  the 
said  commissioners  or  commissioner,  and  office  copies  thereof 
may  be  given  in  evidence  on  the  trial  of  this  action  by  and  on 
behalf  of  the  said  and 

respectively,  saving  all  just  exceptions,  without  any  other  proof 
of  the  absence  from  this  country  of  the  witness  or  witnesses 
therein  named,  than  an  affidavit  of  the  solicitor      or  agent 
of  the  said 

or  respectively,  as  to  his  belief 

of  the 

11.  The  trial  of  this  cause  is  to  be  stayed  until  the  return  of 
the  said  commission. 

12.  The  costs  of  this  order,  and  of  the  commission  to  be  issued 
in  pursuance  hereof,  and  of  the  interrogatories,  cross -interroga- 
tories, and  depositions  to  be  taken  thereunder,  together  with  any 
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such  docaxnentf  copy,  or  extract  m  aforesaid,  and  official  copies 
thereof,  and  all  other  oosta  incidental  thereto,  sb^  be 
Dated  the  day  ol  18    . 


37  a.  Order  for  Letter  of  Request. 

R.  S.  a  I^  is  ordered  that  a  letter  of  request  do  issue  directed  to  the 

Oct.  1884.      proper  tribunal  for  the  examination  of  the  following  witnesses, 
that  is  to  say : 
E.  F.  of 
G.  H.  •f 
and  L  J.  of 

And  it  is  ordered  that  the  depositions  taken  pursuant  thereto 
when  received  be  filed  at  the  Central  Office,  and  be  given  in 
evidence  on  the  trial  of  this  action,  saving  all  just  exceptions. 


37  b.  Letter  of  Request, 

R.  8.  c.  Whereas  an  action  is  now  pending  in  the  Division  of 

Oot.  IF 84.  the  High  Court  of  Justice  in  England,  in  which  A.  B.  is  plaintiff 
and  C.  D.  is  defendant  And  in  the  said  action  the  plaintiff 
claims 

{endonemen  t  upon  wriL ) 

And  whereas  it  has  been  represented  to  the  said  Court  that 
it  is  necessary  for  the  purposes  of  justice,  and  for  the  due  de- 
termination of  the  matters  in  dispute  between  the  parties,  that 
the  following  person^  should  be  examined  as  witnesses  upon 
oath  touching  such  matters,  that  is  to  say  : 
E.  F.  of 
G.H.  of 
and  I.  J.  of 

And  it  appearing  that  such  witnesses  are  resident  within  the 
jurisdiction  of  your  honourable  Court. 

I^'ow  I  as  President  of  the  said 

Division  of  the  High  Court  of  Justice  have  the  honour  to 
request,  and  do  hereby  request,  that  for  the  reasons  aforesaid 
and  for  the  assistance  of  the  High  Court  of  Justice,  you  as  the 
President  and  Judges  of  the  said  ^      or  some 

one  or  more  of  you,  will  be  pleased  to  .summon  the  said  witnesses 
(and  such  other  witnesses  as  the  agents  of  the  said  plaintiff  and 
defendant  shall  humbly  request  you  in  writing  so  to  summon) 
to  attend  at  such  time  and  place  as  you  shim  appoint  before 
some  one  or  more  of  you,  or  such  other  person  as  according  to 
the  procedure  of  your  Court  is  competent  to  take  the  examma- 
tion  of  witnesses,  and  that  you  will  cause  such  witnesses  to  be 
examined  upon  the  interrogatories  which  accompany  this  letter 
of  request-  (or  vivd  voce)  touching  the  said  matters  in  question 
in  the  presence  of  the  agents  of  the  plaintiff  and  defendant, 
or  such  of  them  as  shaU,  on  due  notice  given,  attend  such 
examination. 

And  I  further  have  the  honour  to  request  that  you  will  be 
pleased  to  cause  the  answers  of  the  said  witnesses  to  be  reduced 
into  writing,  and  all  books,  letters,  papers,  and  documents  pro- 
duced upon  such  examination  to  be  duly  marked  for  identifica- 
tion, and  that  you  will  be  further  pleased  to  authenticate  such 
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examination  by  the  seal  of  yoor  tribonal,  or  in  such  other  way 
as  b  in  acoordanoe  with  your  procedure,  and  to  return  the  Bame, 
together  with  such  request  in  writing,  if  any,  for  the  examination 
of  other  witnesses,  through  Her  Majesty  s  Secretary  of  State 
for  Foreign  Affairs,  for  transmission  to  the  said  High  Court  of 
Justice  in  England. 


38.  Order  for  Examination  o/JudgmejU  Debtor. 

18    .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 
■  Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 
Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed  the 

day  of  18    ,  and 

tt  is  ordered  that  the  above-named  judgment  debtor  attend 
and  be  orally  examined  as  to  whether  any  and  what  debts  are 
owing  to  him,  before  in  Chambers,  at  such 

time  and  place  as  he  may  appoint,  and  that  the  said  judgment 
debtor  produce  his  books  [or  at  map  be  ordered]  before  the  said 
at  the  time  of  the  examination,  and  that  the  costs  of 
this  application  be 

Dated  the  day  of  18    . 


and 


39.  Garnishee  Order  {Attaching  Debt). 

18    .    [Here  put  the  letter  and  number,] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
Between 

Judgment  Creditor, 

Judgment  Debtor, 
Garnishee. 
Upon  hearing 
and  upon  reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  all  debts  owing  or  accruing  due  from  the 
above-named  garnishee  to  the  above-named  judgment  debtor  be 
attached  to  answer  a  judgment  recovered  against  the  said  judg- 
ment debtor  by  the  above-named  judgment  creditor  in  the  High 
Court  of  Justice  on  the     .  day  of 

18    ,  f or  the  sum  of  on  which 

judgment  the  said  sum  of  L  remains  due  and 

unpaid. 

And  it  is  further  ordered  that  the  said  garnishee  attend  the 
in  Chambers  on  day  the 

day  of  18    ,  at  o'clock  in  the 

noon,  on  an  aj^lication  bv  the  said  judgmept  creditor,  that  the 
said  gamishee  pay  the  debt  due  from  him  to  the  said  judgment 
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debtor,  or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment. 
Aiid  that  the  costs  of  this  i^plicatian  be 

Dated  the  day  of  18    . 


40.  Garnishee  Order  (Absolute). 

18    .    [ffere  put  the  letter  and  titim^.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
Between 


and 


Judgment  Creditoc; 

Judgment  Debtor, 

Garnishee. 


Upon  bearing 
and  upon  reading  the  affidavit  of 

filed  the  day  of  18    ,  and 

whereby  it  was  ordered  that  all  debts  owing  or 
accruing  due  from  the  above-named  garnishee  to  the  above-named 
judgment  debtor  should  be  attached  to  answer  a  judgment 
recovered  against  the  said  judgment  debtor  by  the  above-named 
judgment  creditor  in  the  High  Court  of  Justice  on  the 
day  of  18     ,  for  the  sum  of  i., 

oa*  which  judgment  the  said  sum  of  L  remained  due 

and  unpaid. 

It  is  ordered  that  the  said  garnishee  do  forthwith  pay  the  said 
judgment  creditor  the  debt  due  from  him  to  the  said  judgment 
debtor  (or  so  much  thereof  as  may  be  sufficient  to  satisfy  the 
judgment  debt),  and  that  in  default  thereof  execution  may  issue 
for  the  same,  and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


41.  Order  on  Clients  Application  to  tax  Solicitor's  Bill 
of  Costs, 

18    .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of 
gentleman,  one  of  the  solicitors  of 
the  Supreme  Court : 

It  is  ordered  that  the  bill  of  fees,  charges,  and  disbursements 
delivered  to  the  applicant  by  the  above-named  solicitor  be  referred 
to  the  taxing  officer  to  be  taxed,  and  that  the  said  solicitor  give 
credit  for  all  sums  of  money  by  him  received  of  or  on  account  of 
the  applicant,  and  that  he  refund  what,  if  anything,  he  may  on 
such  taxation  appear  to  have  been  overpaid. 

And  it  is  further  ordered  that  if  the  said  solicitor  attends  on 
the  taxation,  the  taxing  officer  tax  the  costs  of  the  reference, 
and  certify  what  shall  be  found  due  to  or  from  either  party  in 
respect  of  the  bill  and  demand  and  of  the  costs  of  the  reference,  to 
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be  oharged  (if  payable)  according  to  the  event  of  the  tazationi 
pursuant  to  the  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  com- 
mence or  prosecute  any  cause  or  matter  touching  the  demand 
pending  the.  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  applicant 
of  what  (if  anything)  may  appear  to  be  due  to  the  said  solicitor, 
the  said  solicitor  do  (if  required)  deliver  up  to  the  applicant,  or  as 
he  may  direct,  all  deeds,  books,  papers,  and  writings  in  the  said 
solicitor's  possession,  custody,  or  power,  belonging  to  the  i^li- 
cant* 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  18    . 


42.  Order  on  Solicitor's  Application  to  tax  BUI  of  Costs. 

18    .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
In  the  matter  of  the  taxation  of  costs,  and  in  the  matter  of 

gentleman,  one  of  the 
solicitors  of  the  Supreme  Court 

Upon  hearing 
and  upon  reading  the  affidavit  of 


*  The  solicitor  for  the  parties  to  tax  administration  action  will  not,  on 
a  change  of  s<^citory  be  allowed  to  assert  his  lien  for  costs,  on  papers  in 
his  poasession,  in  such  a  way  as  to  embarrass  the  proceedings  in  the 
action  (Re  Boughton,  28  Ch.  D.  169).  In  a  case  of  pressing  necesnity,  and 
upon*  payment  of  a  sufficient  sum  into  Court,  the  clients  are  entitled,  to 
hare  the  documents  huided  over  to  them  {Be  Tkt  8,  Bu4x  Adv.  Co.,  46 
L.  T.  S80).  Where  a  solicitor  applied  to  his  client  for  funds  to  carry  on 
a  suit,  and  upon  the  dient  not  furnishing  any,  declined  to  continue  to 
conduct  the  litigation,  and  the  client  appointed  fresh  solicitors,  beld  that 
thia  was  a  discharge  by  the  solicitor,  «nd  that  he  might  be  called  upon 
to  deliver  to  the  new  solicitors  the  papers  relating  to  the  matters  in 

Suestion  in  the  suit,  on  their  undertoking  to  hold  them  without  preju* 
ice  to  his'  lien,  and  to  return  them  undefaced  within  twelre  days  after 
the  conclusion  of  the  suit,  and  to  allow  the  former  solicitor  access  to  them 
for  the  purpose  of  carrying  on  an  action  for  his  costs  (Robin*  t.  GMding- 
ham,  18  Eq.  440).  Although  a  solicitor  who  discharges  himself  cannot  set 
up  a  lien  for  costs  as  a  reason  for  not  deliTeriug  up  papers  necessary  to 
enable  his  client  to  proceed  with  the  litigation,  yet  a  solicitor  who  has 
been  discharged  by  the  client  may,  and  will  not  be  ordered  to  deliver 
up  \o  the  client  papers  upon  which  he  has  a  lien,  altliough  his  not  doing 
so  may  embttrro-ss  the  client  in  prosecuting  or  defending  his  claim.  Such 
lien  is  a  general  one,  and  extends  to  all  costs  due  from  the  client  to  the 
solicitor  (i2<  Faitb/ull,  0  Eq.  325).  Where  the  client  has  gone  bankrupt, 
see  Simmond$  t.  O.  B.  B.,  L.,  R.  8  Ch.  797 ;  Bi  ToUman  and  Bngland,  18 
Ch.  D.  885.  An  administrator  dt  bonit  non  is  not  entitled  to  reclaim 
from  the  solicitor  the  papers  in  his  poasession  without  first  pasring  the 
costs  due  to  him.  not  only  in  respect  of  work  done  for  the  testator,  hue 
also  in  respect  of  work  done  for  the  executor  or  administrator  {Be  Wat- 
ton,  58  L.  J.  Ch.  805).  A  solicitor  acting  for  a  mortgagee  as  well  as  a 
mortngor  in  the  preparation  of  a  mortgage  thereby  loses  his  lien  in  the 
title-deeds  {Be  Nickotkon,  Bx  parU  Qwum,  58  L.  J.  Ch.  802).  Letters  ad- 
dressed to  a  solicitor  by  his  cHen^  and  copies  in  his  letter-book  of  his 
own  letters  to  the  client,  are  his  own  property,  and  he  is  entitled  to  re- 
tain them  as  such  {Bt  Wheatentft,  6  Ch.  D.  97).  Where  further  costs  have 
been  incurred  with  the  client's  luiowledge  after  the  delivery  of  the  bill, 
the  solicitor  has  a  lien  on  the  papers  for  the  further  costs  {SxparU  Jar- 
man,  4  Ch.  D.  835\.  An  application  to  vary  the  order  for  taxation,  on  tlie 
ground  of  an  allied  mistake  appearing  on  the  face  of  it.  ought  to  be 
made  directly  the  mistake  is  discovered  {Be  TibbUtt,  80  W.  R.  177). 
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fUed  the  day  of 

18    ,and 

It  is  ordered  that  the  above-named  8olieitor*8  bill  of  fees, 
charges,  and  disbursements,  delivered  to  (herein- 

after  called  the  said  client)  be  referred  to  the  taxing  officer  to 
be  taxed,  and  that  the  said  solicitor  give  credit  for  all  sums  of 
money  by  him  reoeived  from  or  on  account  of  the  said  client,  and 
that  he  refund  what,  if  anything,  he  may  on  such  taxation  appear 
to  have  been  overpaid. 

And  it  is  further  ordered  that  the  taxinff  officer  tax  the  ooets 
of  the  reference  and  certify  what  shall  be  found  due  to  or  from 
either  party  in  respect  of  the  bill  and  demand  and  of  the  costs 
of  the  reference,  to  be  paid  according  to  the  event  of  the  taxa- 
tion pursuant  to  tl\^  statute. 

And  it  is  further  ordered  that  the  said  solicitor  do  not  com- 
mence or  prosecute  any  cause  or  matter  touching  the  demand 
pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  by  the  said  client 
of  what  (if  anything)  may  appear  to  be  due  to  the  said  solicitor, 
the  said  solicitor  do  (if  requited)  deliver  to  the  said  client,  or  as  he 
may  direct,  all  deeds,  books,  papers,  and  writings  in  the  said  soli- 
citor's possession,  custody,  or  power,  belonging  to'  the  said  client. 

And  it  is  ordered  that  the  costs  of  this  application  be 
Dated  the  day  of  Id    . 


43.  Order  to  Tax  after  Action  brought. 

[Heading  as  in  Form  1.] 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed 

the  day  of 

18    ,  and 

It  is  ordered  that  the  plaintiflTs  bill  of  costs,  charges,  and  dis- 
bursements delivered  to  the  defendant,  for  the  recovery  of  which 
this  action  is  brought,  be  referred  to  the  taxing  officer  to  be 
taxed,  and  that  the  plaintiff  give  credit  of  the  time  of  taxation 
for  all  sums  of  money  by  him  received  from  or  on  account  of  the 
defendant. 

And  it  is  further  ordered  that  the  taxing  officer  tax  the  costs 
of  the  reference,  and  certify  what  upon  such  reference  shall  be 
found  due  to  or  from  either  party  in  respect  of  the  ImII  and 
demand,  and  of  the  costs  of  the  reference,  pursuant  to  the 
statute. 

And  it  is  further  ordered  that  the  plaintiff  do  not  prosecute 
this  action  touching  the  demand  pending  the  reference. 

And  it  is  further  ordered  that  upon  payment  of  what  (if  any- 
thing) may  appear  to  be  due  to  the  plaintiff,  together  with  the 
costs  of  this  action  (which  are  to  be  also  tax^  and  paid),  all 
further  proceedings  therein  be  stayed,  and  that  the  costs  of  this 
application  be 

Dated  the  day  of  18    . 


44.  Order  to  try  Action  in  County  CowrL 

[Heading  at  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed 
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the  day  of  18    ,  and 

It  ia  ordered  that  thia  action  be  tried  before  the  County  Court  • 
of  holden  at  ,  and  that 

the  ooBts  of  this  application  be 

Dated  the  day  of  18    . 


45.  Order  to  give  Security  or  try  Action  in  County  Court, 

[Heading  at  in  Form  1.] 
Upon  hearing 
and  upon  reading  the  affidavit  of  ,  filed 

the  day  of  18     ,  and 

It  is  ordered  that  unless  the  plaintifif  within 

give  full  security  for  the  defendant's  costs  to  the  satisfaction  of 

the  Master  [or  as  ^  case  may  &e],  this  action  be  remitted  for 

trial  before  the  County  Court  of  holden  at 

and  that  the'costs  of  this  application  be 

Dated  the  day  of  18 


46.  Order  for  Examination  Untching  Means. 

18    .     [Here  prU  the  letter  and  number.] 
In  the  High  Court  of  Justice. 

Division. 
Master  in  Chambers. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 
Upon  hearing  ,  and  upon 

reading  the  affidavit  of  filed  the 

day  of  18  and 

It  is  ordered  that  the  above-named  do  attend 

before  the  Master  on  the  day  of 

next,  at  in  the  noon,  to  be  examined  upon 

oath  touching  his  means  of  paying  the  judgment  debt,  and  that 
the  costs  of  this  application  be 

Dated  the  day  of  18     . 


47.  Order  for  Payment  of  Judgment  Debt  by  Instalments, 

18    .    [Here  put  the  Utter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 
Master  in  Chambers. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 
Upon  hearing  and  upon  reading 

the  affidavit  of  filed  Uie 

day  of  18    ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  do  pay 
to  the  above-named  judgment  creditor  the  sum  of  l.^ 
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together  with  interest  thereon  at  the  rate  of  4^  per  centum  per 
annum  from  the  day  of  18    ,  the  date 

of  the  judgment,  and  also  Z.,  the  costs  of  this  applica- 

tion, in  manner  following  ;  namely  \Kere  de$eribe  the  mode  in 
which  the  payment  it  to  be  made]. 

Dated  the  day  of  18    . 


48.  Order  for  Committal  of  Judgment  Debtor, 

18         [Here put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 
Judge  in  Chambers. 
Between 

Judgment  Creditor, 
and 

Judgment  Debtor. 
Upon  hearing         *  ,  and  upon 

reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  be,  for 
default  in  pajrment  of  the  debt  hereinafter  mentioned,  committed 
to  prison  for  the  term  of  from  the  date  of  his  arrest, 

including  the  day  of  such  date,  or  until  he  shall  pay  /., 

being  the  amount  due  from  him  in  pursuance  of  a  judgment  [or 
order]  of  the  High  Court  of  Justice,  bearing  date  the 
day  of  18        ,  together  with  interest  thereon  Atil 

per  cent  per  annum  from  the  aforesaid  date,  and  1/.  6«.  Sd.  for 
costs  of  this  order,  and  sheriff's  fees  for  the  execution  thereof. 

And  it  is  further  ordered  that  the  sheriff  take  the  said  debtor 
for  the  purpose  aforesaid  if  he  is  found  within  his  bailiwick. 
And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


49.  Order  for  Committal  of  Judgment  Debtor  on  Xon- 
paymerU  of  Instalment 

18    .    [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 
Judge  in  Chambers. 
Between 


and 


Judgment  Creditor, 
Judgment  Debtor. 


Upon  hearing 
and  upon  reading  the  affidavit  of 
61ed  the  day  of  18        ,  and 

It  is  ordered  that  the  above-named  judgment  debtor  be  for 
default  in  payment  of  I.,  being  the  amount  of  thefjirtt] 

instalment  of  the  judgment  debt  of  2.  in  this  action 

directed  to  be  paid  pursuant  to  the  order  of 
bearing  date  the  day  of  18    ,  committed 

to  prison  for  the  term  of  from  the  date  of  his 

arrest,  including  the  day  of  such  date,  or  until  he  shall  pay  the 
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said  mstalment  together  with  18«.  id,  the  costs  of  this  order,  and 
sheriflTs  fees  for  the  execution  thereof.  And  it  is  further  ordered 
that  the  sheriff  of  take  the  said  debtor  for  the 

purpose  aforesaid  if  he  is  found  in  his  bailiwick. 
And  it  is  ordered  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


50.  JjUerpleader  Order,  No.  1. 

18     .     [Htrtpvt  the  Idler  and  number,^ 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 


Between 


and 

and  between 

and 


Plaintiff, 
Defendant, 
Claimant, 
Respondent. 


filed 


ITpon  hearing 
and  upon  reading  the  affidavit  of 
the  day  of  18    ,  and 

It  is  ordered  that  the  claimant  be  barred,  that  no  action  be 
brought  against  the  above-named  [sheriff] 
and  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


61.  Interpleader  Order,  No.  2. 

18    .      [Here  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambersf 
Between 


and 
and 


Plaintiff, 

Defendant, 

Claimant 


Upon  hearing 
and  upon  reading  the  affidavit  of  filed 

the  day  of  18    ,  and 

It  is  ordered  that  the  above-named  claimant  be  substituted  as 
defendant  in  this  action  in  lieu  of  the  present  defendant,  and  that 
the  costs  of  this  application  be 

Dated  the  day  of  18    • 


62.  Interpleader  Order,  No.  3. 

18    .     [Mere  put  the  letter  and  number.] 
In  the  High  Court  of  Justice. 
Division. 

in  Chambers. 
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Between 

and 
and  between 


PUintiif, 
Defendant. 


Claimant, 

and  the  said  execution  creditor  and  the  sheriff  of 

Respondents. 

Upon  hearing 
and  upon  reading  the  affidavit  of  filed 

the  day  of  18    ,  and 

It  is  ordered  that  the  said  sheriff  proceed  to  sell  the  goods 
seized  by  him  under  the  writ  otjierifacicu  issued  herein,  and  pay 
the  net  proceeds  of  the  sale,  after  deducting  the  expenses  thereof, 
into  Court  in  this  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed  to  the  trial 
of  an  issue  in  the  High  Court  of  Justice,  in  which  the  said 
claimant  shall  be  the  plaintiff  and  the  said  execution  creditor 
shall  be  the  defendant,  and  that  the  question  to  be  tried  shall  be 
whether  at  the  time  of  the  seizure* by  the  sheriff  the  goods 
seized  were  the  property  of  the'claimant  as  against  the  execution 
creditor. 

And  it  is  further  ordered  that  this  issue  be  prepared  and 
delivered  by  the  plaintiff  therein  within  from  this 

date,  and  be  returned  by  the  defendant  therein  within 
days,  and  be  tried  at 

And  it  is  further  ordered  that  the  question  of  costs  and  all 
further  questions  be  reserved  until  the  trial  of  the  said  issue,  and 
that  no  action  shall  be  brought  against  the  said  sheriff  for  the 
seizure  of  the  said  goods. 

Dated  the  day  of  18    . 


63.  Interpleader  Ordtr^  No,  4. 

[Umding  at  in  Form  62.] 

Upon  hearing,  &c. 

It  is  ordered  that  upon  payment  of  the  sum  of  I,  into 

Court  by  the  said  claimant  within  from  this  date,  or 

upon  his  giving  within  the  same  time  security  to  the  satisfaction 
of  the  Master  [or  a$  the  case  may  be]  for  the  payment  of  the 
same  amount  by  the  said  claimant  according  to  the  directions  of 
any  order  to  be  made  herein,  and  upon  payment  to  the  above- 
named  sheriff  of  the  possession-money  from  this  date,  the  said 
sheriff  do  withdraw  from  the  possession  of  the  goods  seized  by 
him  under  the  writ  oi  fieri  febciat  herein. 

And  it  is  further  ordered  that  unless  such  payment  be  made  or 
security  given  within  the  time  aforesaid  the  said  sheriff  proceed 
to  sell  the  said  goods,  and  pay  the  proceeds  of  the  sale,  after 
deducting  the  expenses  thereof  and  the  possession  money  from 
this  date,  into  Court  in  the  cause,  to  abide  further  order  herein. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  &c 

And  it  is  further  ordered  that  the  question  of  costs,  kc. 
Dated  the  day  of  18    . 
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64.  Interpleader  Order^  No.  5. 

[Heading  as  in  Form  52.] 

Upon  hearing,  &o. 

It  is  ordered  that  upon  payment  of  the  sam  of  I.  into 

Court  hy  the  said  claimant,  or  npon  his  giving  secnritj  to  the 
satisfaction  of  the  Master  [or  at  the  case  may  be]  for  the  payment 
of  the  same  amount  by  the  claimant  according  to  the  directions 
of  any  order  to  be  made  herein,  the  above-named  sheriff  withdraw 
from  the  possession  of  the  goods  seized  by  him  under  the  writ 
of  fieri  faeias  issued  herein. 

And  it  is  further  ordered  that  in  the  meantime,  and  until  such 
payment  made  or  security  given,  the  sheriff  continue  in  possession 
of  the  goods,  and  the  claimant  pay  possession -money  for  the  time 
he  so  continues,  unless  the  claimant  desire  the  ffoods  to  be  sold 
by  the  sheriff,  in  which  case  the  sheriff  is  to  sell  them  and  pay 
the  proceeds  of  the  sale,  after  deducting  the  expenses  thereof 
and  the  possession-money  from  this  date,  into  Ck>urt  in  the  cause, 
to  abide  further  order  hei^in. 

And  it  is  further  ordered  that  the  parties  proceed,  &c. 

And  it  is  further  ordered  that  this  issue,  kc 

And  it  is  further  ordered  that  the  question  of  costs,  &c. 
Dated  the  day  of  18    . 


55.  Intayleader  Order,  No,  6. 

[Heading  as  in  Form  52.] 

The  claimant  and  the  execution  creditor  having  requested  and 
consented  that  the  merits  of  the  claim  made  by  the  claimant  be 
disposed  of  and  determined  in  a  summary  manner,  now  upon 
hearing  and  upon  reading  the  affidavit  of 

filed  the  18    ,  and 

It  is  ordered  that 

And  that  the  costs  of  this  application  be 

Dated  the  day  of  18    . 


56.  Interpleader  Order,  No.  7. 

[Heading  as  in  Form  62.] 

Upon  hearing  and  upon 

reading  the  affidavit  of  filed  the 

day  of  18    ,  and 

It  is  ordered  that  the  above-named  sheriff  proceed  to  sell 
enough  of  the  goods  seized  under  the  writ  of  fieri  facias  issued 
in  this  action  to  satisfy  the  expenses  of  the  said  sale,  the  rent  (if 
any)  due,  the  claim  of  the  claimant,  and  this  execution. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  said 
sale  (after  deducting  the  expenses  thereof,  and  rent,  if  any)  the 
said  sheriff  pay  to  the  claimant  the  amount  of  his  said  claim,  and 
to  the  execution  creditor  the  amoimt  of  his  execution,  and  the 
residue,  if  any,  to  the  defendant 

And  it  is  further  ordered  that  no  action  be  brought  against 
the  said  sheriff,  and  that  the  costs  of  this  application  be    ' 
Dated  the  day  of  18    . 
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57.  Order  dismissing  Summons  (generally). 

[Heading  as  in  Form  1.] 
Upon  bearing 
and  upon  reading  the  affidavit  of  filed 

the  day  of  18    ,  and 

It  is  ordered  that  the  application  of 
be  dismissed  with  costs  to  be  taxed  and  paid  by  the 
to  the '  (or,  and  that  the  costs  of  and  occasioned  by 

this  application  be  the  's  in  any  event). 

Dated  the  day  of  18    . 


58.  Summons  f(yr  ErUry  of  Saii^cictum  on  a  Registered 
BiUofSaU. 

In  the  High  Court  of  Justice. 

In  the  matter  of  a  bill  of  sale  by    * 
to  dated  the 

day  of  18    I  cmd  registered  on  the 

day  of  18     . 

Let  all  parties  concerned  attend  the  R^istrar  of  Bills  of  Sale 
at  the  Central  Office,  Royal  Courts  of  Justice,  London,  on  the 
day  o^  18    ,  at  o'clock  in  the 

noon,  on  the  hearinj?  of  an  application  on  the  part  of 
that  satisukction  be  entered  on  the  above- 
mentioned  bill  of  sale. 

Dated  the  day  of  18 

This  summons  was  taken  out  by 
of 
To 
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Chancery  Divibion. 
1.  Summons  by  Chief  Clerk. 

In  the  High  Court  of  Juitioe. 
Chanoeiry  Divinon. 
Mr.  Jnrtice 
In  the  matter  of  the  estate  of  A.  B.,  late  of 
in  the  county  of  ,  deceased.. 

Or, 
Between  0.  B.,  petitioner, 
and 
E.  F.,  defendant. 
The  defendant  E.  F.  [or  G.  H.,  of,  &c.]  is  hereby  summoned  to 
attend  at  the  Chambers  of  Mr.  Justice  ,  at 

the  Royal  Courts  of  Justice,  on  the 

day  of  ,  at  o'dopk  in  the  noon, 

to  be  examined  [or  to  be  examined  as  a  witness]  on  the  part  of 
the  ,  for  the  purpose  of  tiie  prooeiadings 

directed  by  Mr.  Justice  to  be  taken  before 

me, 

Dated  this  day  of  18    . 

X.  Y. 

Chief  Clerk. 
This  summons  was  taken  out  by  of  , 

in  the  county  of  ,  solicitors  for 


2.  Form  of  Advertisement  for  ClaiTnants  not  being 
Creditors* 

Pursuant  to  a  judgment  [or  order]  of  the  Chancery  Division  of 
the  High  Coxirt  of  Justice  made  in  [the  matter  of  the  estate  of 
,  and  in]  an  action  by  , 

agidnst 

the  persons  cUiming  te  be  next  of  kin  to  [or  the  heir  of,  <u  the 

cote  may  be]  ,  late  of  , 

in  the  county  of  ,  who  died  in  or  about  the  month 

of  ,  ore  by  their  solioitorB,  on  or  before  the 

day  of  ,  to  come  in  and  prove 

their  claims  at  the  Qiambers  of  Mr.  Justice  , 

at  the  Royal  Courts  of  Justice,  or  in  default  thereof  they  will  be 

peremptorily  excluded  from  the  benefit  of  the  said  judgment  [or 

order].    The  day  of  ,  at 

o'clock  in  the  noon,  at  the  said  Chambers, 

is  appointed  for  hearing  and  adjudicating  upon  the  daims. 

Dated  the  day  of  18    . 

A.  B., 

Chief  Clerk. 
28 
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3.  Form  of  Advertisement  fcr  Creditors. 

Punraant  to  ft  judgment  [or  an  order]  of  the  Chancery  Division 
of  the  High  Court  of  Justice  made  in  [the  matter  of  the  estate 
of  A.  R,  and  in]  an  action  S.  against  P.,  the  creditors  of  A.  B^  • 
late  of  ,  in  the  county  of  wiio  died 

in  or  about  the  month  of  18     ,  are  on  or  before 

the  day  of  18      ,  to  send  by  post, 

prepaid,  to  £.  F.,  of  ,  the  solicitor  of  the 

defendant  C.  D.,  the  executor  [cr  administrator]  of  the  deceased 
[or  a$  may  he  directed],  their  Christian  and  surname,  addresses 
and  descriptions,  the  full  particulars  of  their  claims,  a  statement 
of  their  accounts,  and  the  nature  of  the  securities  (if  any)  held 
by  them,  or  in  default  thereof  they  will  be  peremptorily  ezduded 
from  the  benefit  of  the  said  judgment  [or  order].  Every  creditor 
holding  any  security  is  to  produce  the  same  bisfore  Mr.  Justice 
at  his  Chambers,  the  Royal  Courts  of  Justice, 
London,  on  the  day  of  18      ,  at 

o'clock  in  the  noon,  being  the  time 

appointed  for  adjudication  on  the  daima 

Dated  this  day  of  18    . 

G.  H., 

Chief  Clerk. 


4.  J^otice  to  Creditor  to  produce  Documents, 
{Short  TiOe,) 

You  are  hereby  required  to  produce  in  support  of  the  claim 
sent  in  by  you  against  the  estate  of  A.  B.,  deceased  [describe  ths 
document  requirA  to  be  produced],  before  Mr.  Justice 
at  his  Chambers  at  the  Koyal  Courts  of  Justice,  London,  on  the 
day  of  18      ,  at  o'clock 

in  the  noon. 

Dated  this  day  of  18    . 

G.  R.,  of,  &c.,  solicitor  for  plaintiff  [or  defendant,  or  as  the 
ease  may  be\ 

To  Mr.  a  T. 


5.  Affidavit  of  Executor  or  Administrator  as  to  Claims 
of  Creditors. 

In  the  High  Court  of  Justice. 

Chancery  Division. 

Mr.  Justice 

{Tide,) 
We,  C.  D.,  of,  fta,  the  above-named  plaintiff  [or  defendant,  or 
as  may  be\  the  executor  [or  administrator]  of  A.  R,  late  of 

,  in  the  county  of  ,  deceased,  and  £.  F.,  of, 

Ac,  solicitor,  severally  make  oath  and  say  as  follows : — 
I,  the  said  £.  F.,  for  myself,  say  as  follows : — 
1.  I  have  ill  the  paper  writing  now  produced  and  shown  to 
me,  and  marked  A,  set  forth  a  list  of  all  the  claims  the  par- 
ticulars of  which  have  been  sent  in  to  me  by  persons  claiming  to 
be  creditors  of  the  said  A.  B.,  deceased,  pursuant  to  the  ad- 
vertisement issued  in  that  behalf,  dated  the  day  of 
18    . 
And  I,  the  said  C.  D.  for  myself,  say  as  follows : — 
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2.  I  have  examined  the  particulars  of  the  several  claims  men- 
tioned in  the  paper  writing  now  produced,  and  shown  to  me  and 
marked  A,  and  I  have  compared  the  same  with  the  books, 
accounts,  and  documents  of  the  said  A.  B.  [or  a<  may  be,  and  ttate 
any  other  inquiries  or  investigations  made],  in  order  to  tocertain, 
80  far  as  I  am  able,  to  which  of  such  didms  the  estate  of  the 
said  A.  B.  is  jiistly  liable. 

S.  From  such  examination  [and  state  any  other  reasons]  I  am 
of  opinion  and  verilj  believe,  that  the  estate  of  the  said  A.  B. 
is  justly  liable  to  the  amounts  set  forth  in  the  sixth  column  of 
the  first  part  of  the  said  paper  writing,  marked  A,  and  to  the 
best  of  my  knowledge  and  b^ef,  such  several  amounts  are  justly 
due  from  the  estate  of  the  said  A.  B.,  and  proper  to  be  allowed 
to  the  respective  claimants  named  in  the  said  schedule. 

4.  I  am  of  opinion  that  the  estate  of  the  said  A  B.  is  not  justly 
liable  to  the  claims  set  forth  in  the  second  part  of  the  said  paper 
writing,  marked  A,  and  that  the  same  ou^t  not  to  be  allowed 
without  proof  by  the  respective  claimants  [or,  I  am  not  able  to 
state  whether  the  estate  of  the  said  A.  B.  is  justly  liable  to  the 
claims  set  forth  in  the  second  part  of  the  said  paper  writing, 
marked  A,  or  whether  such,  claims,  or  any  part  thereof,  are 
proper  to  be  allowed  without  further  evidence]. 

5.  Except  as  hereinbefore  mentioned,  there  are  not,  to  the  best 
of  my  knowledge,  information,  and  belief,  any  other  claims 
against  the  estate  of  the  said  A.  B. 

Sworn,  ^ 


6.  Exhibit  referred  to  in  Affidavit  No.  5. 

A. 

(ShoHTiOe,) 

List  of  claims,  the  particulars  of  which  have  been  sent  in  to 
£.  F.,  the  solicitor  of  the  plaintiff  [or  defendant,  or  as  may  be], 
by  persons  claiming  to  be  creditors  of  A.  B.,  deceased,  pursuant 
to  toe  advertisement  issued  in  that  behalf,  dated  the 
day  18    . 

This  paper  writing,  marked  A,  was  produced  and  shown  to 
and  is  the  same  as  is  referred  to  in  his  affidavit  sworn 
before  me  this  day  of  18    . 

W.  B.,  &C. 

First  Fart. — Claims  proper  to  be  allotted  without  further 
Evidence, 


Serial 
No. 


Names  of 
Claimants. 


Addrewee 

and 

Descriptions. 


Particulars 
of  CSaim. 


Amoant 
claimed. 


£.    «.    d. 


Amount 

proper  to  be 

allowed. 


£    t.    d. 
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Second  Part, — Claims  which  ought  to  he  proved  hy  (he 
Claimanti, 


8«riftl 
No. 

NunMof 
Clainuuits. 

AddrMMtand 

PartiouUw 
of  Claim. 

Amount 
oUimed. 

£    «.    d. 

7.  Notice  to  Creditor  of  AUowanoe  of  Claim. 

(ShoH  Tide,) 

The  claim  sent  in  by  you  agunst  the  estate  of  A.  B.,  deceased, 

has  been  allowed  at  the  sum  of  I,,  with  interest  thereon 

at  L  per  cent  per  annum,  from  the  day  ci 

18     ,  and  I,,  for  costs 

[If  part  only  aUowedf  add]  If  yon  claim  to  have  a  larger  sum 

allowed,  you  are  hereby  required  to  prove  such  further  cUdm,  and 

you  are  to  file  such  affidavit  as  you  may  be  advised  in  support 

of  your  claim,  and  give  notice  thereof  to  me  on  or  before  the 

day  of  18    nezt»  and  to  attend  by  your  solicitor 

at  the  Chambers  of  Mr.  Justice  at  the  Royal  Courts  of 

Justice  on  day  of  18    ,  at  o'clock 

in  the  noon,  being  the  time  appointed  for  adjudicating  on 

the  daim. 

Dated  this  day  of  18    . 

G.  R.,  of,  &c,  solicitor  for  the  plaintiff  [or  defendant,  or 
oi  maybe,] 
To  Mr.  P.  R. 


8.  Notice  to  Creditor  to  prove  his  Claim, 

{Short  TiOe.) 

You  are  hereby  required  to  prove  the  claim  sent  in  by  you 
against  the  estate  of  A.  B.,  deocWd.  You  are  to  file  such  affi- 
davit as  you  may  be  advised  in  suraort  of  your  cUum,  and  give 
notice  thereof  to  me  on  or  before  the  day  of 

next,  and  to  attend  by  your  solicitor  at  the  Chambers  of  Mr. 
Justice  at  the  Royal  Courts  of  Justice  on  the 

day  of*  18    at  o'clock  in  the        noon, 

being  the  time  appointed  for  adjudicating  on  the  claim. 
Dated  this  day  of  18    . 

G.  R,  of,  &0.,  solicitor  for  the  plaintiff  [or  defendant,  or 
a$may  be.] 
To  Mr.  S.  T. 
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9.  Notice  that  Cheques  may  he  received, 

(ShoHTiOe,) 

The  cheques  for  the  amounts  direoted  to  be  paid  to  the  creditors 
of  A.  B.,  deoeaaed,  by  an  order  made  in  this  [matter  and]  action 
dated  the  day  of  18    may  be  receiyed  at 

the  Paymaster-General  s  office  on  and  after  the 
day  of  18    . 

G.  R.,  of,  &C.,  solicitor  for  the  plaintiff  [or  defendant,  or 
09  inayhtl. 
To  Mr.  W.  a 


10.  CertiJkaU  of  Chief  Clerk. 

(TiOt,) 

In  pursuance  of  the  directions  given  to  me  by  BCr.  Justice 

*,  I  hereby  certify  that  the  result  of  the  accounts 

and  inquiries  which  have  been  taken  and  made  in  pursuance  of 

the  judgment  [or  order]  in  this  cause  dated  the  day 

of  is  as  follows  : — 

1.  The  defendants  the  executors  of 

the  testator  haye  reoetyed  personal  estate  to  the 
amount  of  L,  and  they  haye  paid  or  are  entitled  to  be 

allowed  on  account  thereof,  simis  to  the  amount  of  L, 

having  a  balance  due  from  [or  to]  them  of  2.  on  that 

accoont. 

The  particulars  of  the  above  receipts  and  payments  appear  in 

the  account  marked  verified  by  the  affidavit  of 

filed  CQ  the  day  of  ,  and 

which  account  is  to  be  filed  with  this  certificate^  except  that  in 

addition  to  the  sums  appearing  on  such  account  to  have  been 

receiyed,  the  said  defendants  are  chaiged  with  the  following  sums 

[tUUe  the  same  here  or  in  m  $ohedMU],  and  except  that  1  have 

disallowed  the  items  of  disbursement  in  the  said  account  numbered 

,  and 

[Or  in  eaaei  where  a  tranaeript  hat  been  wutde,] 

The  defendants  have  brought  in  an  account 

verified  by  the  affidavit  of  ,  filed  on  the 

day  of  and  which  account  is  marked 

and  is  to  be  filed  with  this  certificate.    The  account  has  been 
altered  and  the  account  marked  and  which  is  also  to 

be  filed  with  this  certificate,  is  a  transcript  of  the  account  as 
altered  and  passed. 

2.  The  debts  of  the  testator  which  have  been  allowed  are  set 
forth  in  the  schedule  hereto,  and  with  the  interest 
tiiereon  and  oost  mentioned  in  the  schedule  are  doe  to  the  persons 
therein  named  and  amount  altogether  to  I, 

8.  The  funeral  expenses  of  the  testator  amount  to  the  sum  of 

L  which  I  have  allowed  the  said  executors  in  the  said 

account  of  personal  estate. 

4.  The  legacies  given  by  the  testator  are  set  forth  ito  the 

schedule  hereto,  and  with  the  interest  therein  men- 

tioned  remain  due  to  the  persons  therein  named,  and  amount 

altogether  to  I, 

6.  The  outstanding  peisonal  estate  of  the  testator  consists  of 
the  particulars  set  f^wth  in  the  schedule  hereto. 
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6.  The  real  estate  to  which  the  testator  was  entitled  consists 
of  thejparticulars  set  forth  in  the  schedule  heieta 

7.  The  defendants  have  received  rents  and  profits  of  the  testa- 
tor's real  estate,  &a  [tn  a  form  similar  to  t?uU  provided  with 
rftpeet  to  the  personal  estate]. 

8.  The  incumbrances  affecting  the  said  testator's  real  estate 
are  specified  in  the  schedule  hereto. 

9.  The  real  estates  of  the  testator  directed  to  be  sold,  hare 
been  sold,  and  the  purchase-moneys,  amounting  altogether  to 

L,  have  fc^en  paid  into  Court 
N.B. — ^The  above  numbers  are  to  corresnond  with  the  numbers 
in  the  order  after  each  statement,  the  evidenoe  produced  is  to  be 
stated  as  follows  : — 

The  evidenoe  produced  on  this  account  [or  inquiry]  consists  of 
the  probate  of  the  testator's  will,  the  affidavit  of  A.  B.,  filed 
and  paragraph  numbered  of  the  affidavit  of 

C.  D.,  filed. 


11.  Affidavit  verifying  Accounts  and  answering  usual 
inquiries  as  to  Real  and  Personal  Estate* 

In  the  High  Court  of  Justice. 

Chancery  Division. 
Mr.  Justice 

We,  A.  B.,  of,  &c.,  C.  D.,  of,  &c,  and  K  F., 

of,  kc,  the  above-named  defendants,  severally  make 

oath  and  say  as  follows : — 

1.  We  have  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  Schedule  L  hereto  a  full  account 
and  inventory  of  the  personal  estate  of  or  to  which  6.  H.  , 

the  testator  in  the  judgment  [or  order]  dated  made 

in  this  action  [or  matter]  named,  who  died  on  the 
day  of  ,  was  possessed  or  entitled  at  the  time  of 

his  death,  and  not  by  him  speeificaUy  bequeathed. 
The  words  in  ^  ^^®  what  is  set  forth  in  the  said  Schedule  L  and  what  is  by 
italics  to  be  the  said  testator  specifically  bequeathed,  the  said  testator  was  not 
inserted  to  the  best  of  our  knowledge,  mformation,  or  belief,  at  the  time  of 
the^ir©(>^  his  death  possessed  of  or  entitled  to  any  debt  or  sum  of  money  due 
tlon  is  to*  to  him  from  us,  or  any  of  us,  on  any  accoimt  whatsoever,  nor  to 
tske  sn  any  leasehold  or  other  personal  estate  whatsoever. 
*<^^^'  8.  The  said  testator's  funeral  expenses  have  been  paid.  The 
estTto  not     same  consist  of  the  items  of  disbursement  numbered  and 

specifically '  in  the  account  hereinafter  referred  to  [or  ^  not  paid^ 

Mqueathed.  it  should  be  so  stated  with  the  amount  due  and  to  whom  due}. 
This  should       ^«  We  have  in  the  account  marked  A  now  produced  and  shown 
accord  with  to  us,  according  to  the  best  of  our  knowledge,  information,  and 
^ct^       belief,  set  forth  a  full  account  of  the  personal  esUte  of  the  said 
the  a^lunt  testator,  not  by  him  speeijieally  bequeoUhed,  which  has  come  to 
our  hands  or  to  the  hands  of  any  of  us,  or  to  the  hands  of  any 
person  or  persons  by  our  order,  or  the  order  of  any  of  us,  or  for 
our  use  or  the  use  of  any  of  us,  with  the  times  when,  the  names  of 
the  persons  from  whom,  and  on  what  account  the  same  has  been 
received,  and  also  a  like  account  of  the  disbursements,  allowances, 
and  payments  made  by  us  or  any  of  us  on  account  of  the  said 
testator's  funeral  expenses,  debts,  and  personal  estate,  together 
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with  the  times  when,  the  names  of  the  persons  to  whom,  and  the 
parposes  for  which  the  same  were  disbursed,  allowed,  or  paid. 

5.  And  we,  each  speaking  positively  for  himself  and  to  the  best 
of  his  knowledge  and  belief  as  to  other  persons,  further  say  that 
except  as  appears  in  the  said  account  marked  A  we  have  not, 
nor  has  any  of  us,  nor  have  nor  has  any  other  person  or  persons 
by  our  order  or  the  order  of  any  of  us,  or  for  our  use  or  the  use  of  • 
any  of  us,  possessed,  received,  or  got  in  any  part  of  the  said 
testator's  personal  estate,  nor  any  money  in  respect  thereof,  and 
that  said  account  marked  A  does  not  contain  any  item  of  db- 
bursement,  allowance,  or  payment,  other  than  such  as  has  actu- 
ally been  disbursed,  paid,  or  allowed  on  the  account  aforesaid. 

6.  To  the  best  of  our  knowledge,  information,  and  belief,  the 
personal  estate  of  the  said  testator,  now  outstanding  or  undisposed 
of,  consists  of  the  particulars  set  forth  in  Schedule  IL  hereto. 

7.  Save  what  is  set  forth  in  the  Schedule  II.,  there  is  not  to 
our  knowledge,  information,  or  belief,  any  part  of  the  said  testa- 
tor's personal  estate  now  outstanding  or  undisposed  of. 

8.  We  have,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  Schedule  IIL  hereto  the  particulars 
of  all  the  real  estate  which  the  said  G.  H.  was  seised  of  or  en- 
titled to  at  the  date  of  his  death. 

9.  Save  what  is  set  forth  in  the  said  schedule,  the  said  testator 
was  not  to  the  best  of  our  knowledge,  information,  or  belief,  at 
the  time  of  his  death  seised  of  4X  entitled  to  any  real  estate  what- 
soever. 

10.  We  have,  according  to  the  best  of  our  knowledge,  informa- 
tion, and  belief,  set  forth  in  Schedule  IV.  hereto  the  particulars 
of  all  the  incmnbranoes  affecting  the  said  testator's  real  estate, 
and  what  part  thereof  such  incumbrances  respectively  affect. 

11.  We  have  in  the  account  marked  B,  now  produced  and  This  should 
shown  to  us,  according  to  the  best  of  our  knowledge,  information,  "f^f^^^ 
and  belief,  set  forth  a  full  account  of  all  the  rents  and  profits  of  J^|^^^ 
the  said  testator's  real  estate  which  has  come  to  our  haiids  or  to  the  account, 
the  hands  of  any  of  us,  or  to  the  hands  of  any  person  or  persons 

by  our  order,  or  the  order  of  any  of  us,  or  for  our  use,  or  the  use 
of  any  of  us,  and  the  times  when,  the  names  of  the  persons  from 
whom,  on  what  account,  in  respect  of  what  part  of  such  estate 
the  same  have  been  received,  and  the  times  when  the  same 
became  due,  and  also  a  like  account  of  the  disbursements,  allow- 
ances, and  payments  made  by  us,  or  any,  or  either  of  us,  in 
respect  of  the  said  testator's  real  estate,  or  the  rents  and  profits 
thereof,  and  the  times  when,  the  names  of  the  persons  to  whom, 
and  the  purposes  for  whiqh,  the  same  were  made. 

12.  And  we,  each  speaking  positively  for  himself,  and  to  the 
best  of  his  knowledge  and  belief  as  to  other  persons,  further  say 
that,  except  as  appears  in  the  said  account  marked  B,  we  have 
not,  nor  has  any  of  us,  nor  has  any  other  person  by  our  order,  or 
the  order  of  any  of  us,  or  for  our  use,  or  the  use  of  any  of  us, 
possessed,  received,  or  got  in  any  rents  or  profits  of  the  said 
testator's  real  estate,  nor  any  money  in  respect  thereof,  and  that 
the  said  account  marked  B  does  not  contain  any  item  of  dis- 
bursement, payment,  or  allowance,  other  than  such  as  has 
actually  been  disbursed,  paid,  or  allowed,  as  above  stated. 


The  FiBST  Schedule  above  referred  to. 

1.  502.  cash  in  the  house. 

2.  100^  cash  at  the  testator's  bankers,  Messrs.  A.  and  B. , 
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S.  1,000^  <>n8oUdAl6d  81.  per  cent  aimtdti6i,tUiidiiig  in  the 
testator's  name. 

4.  101.  due  from  John  James,  for  balf-jear*s  rent  of  hoose  at 

to  Michaelmas,  188S. 

5.  92L  8«.  Sd,,  balance  remaining  doe  from  John  Thomas  on 
accoont  of  half -year's  rent  of  farm  at  •  to 
Michaelmas,  1882. 

8.  800^,  a  debt  dtte  from  Samael  Jones  on  a  bond,  with  interest 
from  ,  at  per  cent. 

7.  A  leasehold  hoose  situate  at  ,  held  nnder  a 
lease  for  a  term  of  ,  which  will  expire  cm  , 
at  a  rent  of  L  m  year,  underlet  to  James  Evans 
for  a  term  which  will  expire  on  ,  at  a  rent  of  M,  a 
year. 

8.  25^,  half  a  year's  rent  doe  from  the  said  James  Evans 
to 


The  SBCX>in)  Sohidulb  above  referred  ta 
[The  pactimllart  tobe  set  forth  in  the  same  manner  as  above.] 


Hie  Thibd  Sohhnjlb  above  referred  ta 
[To  contain  a  short  partieolar  of  the  real  estate.] 


The  FouBTH  SoHEDULK  above  referred  ta 

[To  contain  a  short  partieolar  of  the  incumbrances,  and  showing 
what  part  of  the  above  real  estate  is  subject  to  each.]  , 


12.  Account  of  Personal  Estate^  being  Account  A  rrferred 
to  in  Form  No,  11. 

In  the  High  Oourt  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(TVtfe.) 
This  account  marked  A  was  produced  and  shown  to  A.  B., 
C.  D.,  and  E.  F.,  and  is  the  account  referred  to  in  their  affidavit 
sworn  this  day  of 

Before  me  [to  he  tinned  Kert  hy  Ccmmiuiimer  <jr  qfieer 
before  lohoin  ^  afidavU  i$  neoml. 
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&49 


Receipts 


No.  of 
Item. 

Date  when 
recelTod. 

Names  of 
Persons  from 

On  what  Account 
received. 

Amount 
received.  . 

18     . 

£   a.   d. 

1 

Found  in  house. 
Balance  at  bankers. 

2 

Evans  k  Co. . 

8 

HaH- year's    divi- 
dend    on    2000/. 

82.  per  cent,  an- 

nuities due. 

4 

John  James  . 

Bond  debt  of  800/. 

and  interest  from 

to 

5 

Samuel  Jones 

Bond  debt  of  8002. 

and  interest  from 

to 

6 

James  Evans 

Half-year's  rent  of 
leasehold     house 
due 

7 

William  WU- 
liams 

Produce  of  sale  of 
the    above  lease- 
hold house. 

Dishinements. 

No.  of 

Date  when 
paid  or 
allowed. 

Names  of  Persons 

to  whom  paid 

or  allowed. 

For  what  purpose 
paid  or  allowed. 

Amount 
paid  or 
allowed. 

18     . 

£  s.  rf. 

1 

James  Price   . 

Undertaker's     bill 
for  funeral 

2 

Messrs.  A.  &B. 

Expenses    of    pro- 
bate. 

3 

John  Greorge  . 

A  debt  due  to  him 
for  medical  atten- 
dance. 

4 

James  Piioe   . 

Bond      debt      of 
10002.    and    252. 
for  interest  there- 
on from 
to 
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13.  Account  of  Re/Us  and  Profits^  being  the  Account  B 
referred  to  in  No.  11. 

B. 

In  the  High  Court  of  Justice. 

Chancery  DiviBion. 

Mr.  Justice 

{Tide,) 
This  account  marked  6  was  produced  and  shown  to  A.  B., 
C.  D.,  and  E.  F.,  and  is  the  account  referred  to  in  their  affidavit 
sworn  this  day  of 

Before  me  [to  he  signed  here  by  Commi$9umer  or  officer  before 
whom  affidavit  ewom]. 


Receipts, 


No.  of 
Item. 


Date 

when 

received. 


18 


Names  of 

Persous  from 

whom  received. 


John  James 


Thos.  James. 


John  James  . 


On  what  A.oeonnt  and 

in  respect  <A  what  Part 

of  the  Estate  received 

and  when  due. 


Half-year*8    rent 

for  farm  in  parish 

of  , 

due 
One  quarter  year's 

rent    of    house 

at 

due 
Same   as    No.    1, 

due 


Amount 
Received. 


£   &   d 


Disbursements. 


No.  of 
Item. 


Date  when 

rdor 
wed. 


18    . 


Names  of 
Persons  to  whom 
paid  or  allowed. 


Sun  Insurance 
Office 

Thomas    Car- 
penter 
James  Francis 


For  what  purpose 
paid  or  allowed. 


One  year's  insur- 
ance against  fire 
due 

Repairs  at  John 
James*  farm. 

Income  Tax,  half- 
year,  due  Octo- 
ber 10. 


Amount 
paid  or 
allowed. 


£i.d. 
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15.  Ordinary  Canditions  of  Sale. 


Conditiont  of  Sale. 

1.  No  person  ii  to  advance  less  than  {.  at  each 
bidding. 

2.  'fhe  sale  is  subject  to  a  reserved  bidding  for  each  lot  which 
has  been  fixed  by  the  Judge  to  whom  this  cause  is  assigned. 

3.  Each  purchaser  is  at  the  time  of  sale  to  subscribe  his  name 
and  address  to  his  bidding  and  the  abstract  of  title,  and  all 
written  notices  and  communications  and  summonses  are  to  be 
deemed  duly  delivered  to  and  served  upon  the  purchaser  by  being 
left  for  him  at  such  address,  unless  or  until  he  is  represented  by 
a  solicitor. 

4.  Each  purchaser  is  at  the  time  of  sale  to  pay  a  deposit  of 

L  per  cent  on  the  amount  of  his  purchase-money  to 
the  person  appointed  by  the  said  Judge  to 
receive  the  same. 

5.  The  Chief  Clerk  of  the  said  Judge  will  after  the  sale  proceed 
to  certify  the  result,  and  the  day  of 

at  of  the  clock  noon  is  appointed  as  the 

time  at  which  the  purchasers  may,  if  they  think  fit,  attend  by 
their  solicitors  at  the  Chambers  of  the  said  Judge  at  the  Royal 
Courts  of  Justice,  London,  to  settle  such  certificate.  The  certifi- 
cate will  then  be  settled,  and  will  in  due  course  be  signed  and 
filed,  and  become  binding  without  further  notice  or  expense  to 
the  purchasers. 

6.  The  vendor  is  within  [  ]  days  after  such  certificate 
has  become  binding  to  deliver  to  each  purchaser,  or  his  solicitor, 
an  abstract  of  the  title  to  the  lot  or  lots  purchased  by  him,  subject 
to  the  stipulations  contained  in  these  conditions.  And  each 
purchaser  is,  within  four  davs  after  the  actual  delivery  of  the 
abstract  to  deliver  at  the  office  of  solicitor, 
at                                     in  the  county  of 

a  statement  in  writing  of  his  objections  and  requisitions  (if  any) 
to  or  on  the  title  as  deduced  by  such  abstract,  and  upon  the 
expiration  of  such  last-mentioned  time, — and  in  this  respect  time 
is  to  be  deemed  of  the  essence  of  the  contract, — the  title  is  to  be 
considered  as  approved  of  and  accepted  by  such  purchaser,  subject 
only  to  such  objections  and  requisitions,  if  any. 

7.  Each  purchaser  is,  in  addition  to  the  amount  of  his  bidding  at 
the  sale,  to  pay  the  value  of  all  timber  and  timber-like  trees,  tellers, 
and  pollards,  if  any,  on  the  lot  purchased  by  him,  down  to  Is.  per 
stick,  inclusive,  the  amount  thereof  to  be  ascertahned  by  a  valua- 
tion to  be  made  in  manner  following  ;  that  is  to  say,  each  party 
(vendor  and  purchaser),  or  their  respective  solicitors,  is  within 

days  after  the  Chief  Clerk's  certificate  has  become 
binding,  to  appoint  by  writing  one  valuer,  and  give  notice  in 
writing  to  the  other  party  of  such  appointment,  and  the  valuers 
so  appointed  are  to  make  such  valuation,  but  before  they  com- 
mence their  duty  they  are  to  appoint  an  umpire  by  writing,  and 
the  decision  of  such  valuers  if  thev  agree,  or  of  such  umpire  if 
they  disagree,  is  to  be  final ;  andf  in  case  the  purchaser  shall 
neglect  or  refuse  to  appoint  a  valuer,  and  give  notice  thereof  in 
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To  be 

altered  if  the 
4th  or  7th 
condition 
not  in- 
serted. 


This  to  be 
in  accord- 
ance  with 
the  order 
directing 
the  sale. 


the  manner  and  within  the  time  above  specified,  the  yaloation  is 
to  be  made  by  the  valuer  appointed  by  the  vendor  alone,  and  his 
valuation  is  to  be  final 

8.  Each  purchaser  is  under  an  order  for  that  purpose  to  be 
obtained  by  him,  or  in  case  of  his  neglect  by  the  vendors  at  the 
costs  of  the  purchaser,  upon  application  at  the  Chambers  of  the 
said  Judge,  to  pay  the  amount  of  his  purchase-money  {flfter 
deducting  the  amount  paid  cu  a  deposit),  together  trith  the  amount 
of  the  valuation  under  the  seventh  condition^  if  any,  into  Court  to 
the  credit  of  this  cause 

on  or  before  the  said  day  of  ; 

and  if  the  same  is  not  so  paid,  then  the  purchaser  is  to  pay 
interest  on  his  purchase-money,  including  the  amount  of  such 
valuation  at  the  rate  of  I,  per  oent  per  annum  from  the 

day  of  to  the  day  on  which 

the  same  is  actually  paid.     Upon  payment  of  the  purchase- 
money  in  manner  aforesaid,  the  purchaser  is  to  be  entitled  to 
possession,  or  to  the  rents  and  profits,  as  from  the 
day  of  down  to  which  time  all  outgoings 

are  to  be  paid  by  the  vendors. 

9.  If  any  error  or  misstatement  shall  appear  to  have  been 
made  in  the  above  particulars,  such  error  or  misstatement  is  not 
to  annul  the  sale  or  entitle  the  purchaser  to  be  discharged  from 
his  purchase,  but  a  compepsation  is  to  be  made  to  or  by  the 
punmaser,  as  the  case  may  be,  and  the  amount  of  such  compen- 
sation is  to  be  settled  by  the  said  Judge  at  Chambers. 

[Add  to  these  such  conditions  respecting  the  title  and  title- 
deeds  as  the  conveyancing  counsd  shcUl  advise  to  be  necessary  or 
pro  'Cr.] 

Lastly.  If  the  purchaser  shall  not  pay  his  purchase-money  at 
the  time  above  specified,  or  at  any  other  time  which  may  be 
named  in  any  order  for  that  purpose,  and  in  all  other  respects 
perform  these  conditions,  an  order  may  be  made  by  the  said 
Judffe  upon  application  at  Chambers  for  the  re>sale  of  the  lot 
purdiased  by  such  purchaser,  and  for  payment  by  the  purchaser 
of  the  deficiency,  if  any,  in  the  price  which  may  be  obtained 
upon  such  re-sale  and  of  all  costs  and  expenses  occasioned  by 
such  default. 


16.  Affidavit  of  RwuU  of  Sale. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(TUU,) 

I,  A.  B.,  of,  &c,  auctioneer,  the  person  appointed  by  the 
Judge  to  whom  this  cause  is  assigned  to  sell  tiie  estates  com- 
prised in  the  particulars  hereinafter  referred,  do  make  oath 
and  say  as  follows  : 

1.  I  did  at  the  time  and  place  in  the  lots,  and  subject  to  the 
conditions  specified  in  the  particulars  and  conditions  of  sale  now 
produced  and  shown  to  me,  and  marked  with  the  letter  A,  put 
up  for  sale  by  auction  the  estates  described  in  such  particulars. 
Onie  result  of  such  sale  is  truly  set  forth  in  the  bidding  paper 
marked  with  the  letter  B  now  produced  and  shown  to  me. 


Chancety  JHvision. 


■055 


2.  The  smnB  set  forth  in  the  second  oolnmn  of  Buoh  bidding 
paper  are  the  highest  sums  bid  for  the  respective  lots,  the 
numbers  of  which  are  set  forth  in  the  first  column  opposite  to 
such  respective  sums,  and  the  persons  whose  names  are  subscribed 
in  the  third  column  of  siich  bidding  paper  as  purchasers  were 
respectively  the  highest  bidders  for  and  became  the  purchasers 
of  the  respective  lots,  the  numbers  whereof  are  set  opposite  to 
such  respective  names  in  the  said  first  column  of  the  said 
bidding  paper  at  the  prices  or  sums  set  <^posite  to  their  re- 
spective names  in  the  said  second  column  thereof. 

8.  The  several  lots  opposite  to  the  numbers  of  which  I  have  in 
the  third  column  of  the  said  bidding  paper  written  the  words 
"  not  sold  '*  were  not  sold,  no  person  having  bid  a  sum  equal  to 
or  higher  than  the  reserved  bidding  fixed  by  the  said  Judg^. 

4.  No  person  bid  any  sum  whatever  for  either  of  the  lots 
opposite  the  numbers  of  which  I  have  in  the  second  column  of 
the  said  bidding  paper  written  the  words  **  no  bidding." 

5.  The  said  sale  was  conducted  by  me  in  a  fair,  open,  and 
candid  manner,  and  according  to  the  best  of  my  skill  and  judg- 
ment. 

6.  I  have  received  the  sums  set  forth  in  the  fourth  column  of 
the  schedule  hereto  as  deposits  from  the  respective  purchasers 
whose  names  are  set  forth  in  the  second  column  of  such  schedule 
opposite  the  said  respective  sums,  in  respect  of  their  said 
respective  purchase-moneys,  leaving  due  in  respect  of  the  said 
purchase-moneys  the  respective  sums  set  forth  in  the  fifth  column 
of  the  said  schedule. 


The  Schedule  above  referred  to. 


Ko.of 
Lot;. 

Name  of 
PurobaBer. 

Amouotof 
Porchase-moDey. 

Amount  of 
Deposit 
recMved. 

Amount 

remaining 

due. 
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17.  Ldst  of  Debts  allowed 

James  v,  Jones. 
Lid  of  Debts. 


No.  of 
Entry 

of 
Claim. 

Names  of 
Creditor!. 

AddrMMs. 

Amounts 

aUowed  for 

Principal,  Inte- 

rest,and  Costs. 

Total 

Amount* 

due. 

2 

Jas.  AUen. 
Chas.  Cohen. 

Jn.  Dennis 
and  Owen 
Thomas. 

Boston,  in  the 
county  of  Lin- 
coln, surgeon    . 

Interest    .    .    . 

Costs  ,.    .    .     . 

98  Piccadilly,  in 
the  county  of 
Middlesex,  gen- 
tleman, execu- 
tor of  John 
Thomas  .    .     . 

Interest  from  Oc- 
tober 5, 1850,  at 
5^  per  cent. 

Costs    .... 

16  Fleet  Street, 
London,  grtxsers, 
and  co-partners 

Interest  from  Oc- 
tober 16,  1852, 
at  5Z.  per  cent . 

Another  debt     . 

Interest    .    .     . 

Costs    .... 

100    0     0 
4     0    0 
2    2    0 

106    2    0 

1 

67    0    0 

4    2    0 
2    2    0 

78    4    0 
171  14    6 

5 

100    0    0 

5    0    0 

62    0    0 

2  10    0 

2    4    6 

£ 
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18.  Lid  of  Legacies  remaining  unpaid, 

James  v,  Jones. 

List  of  Legacies, 


Names  of  Legmteeiw 

Amounts  of 

Principal  and 

Interest 

due. 

James  OliTcr. 

Son  of  testator,  an 

infant  .... 

Int^iest.    .     .     . 

Of  20,  Gbeapside, 
London,  widow  . 

Interest  from  Jan- 
uary 1,  1850,  the 
death  of  testator 

Of  Lincoln,  Esq.  . 

Paid  in  part    .     . 

Interest.     .    .     . 

£     «.     d 

100    0    0 
7    6    6 

£     B,      d, 
107    6    6 

54    8    0 

MaryRuaseU 

50    0    0 
4    8    0 

Jane,  the  wife 
of  John  WU- 
liama 

250    0    0 
50    0    0 

200    0    0 
14  11    0 

214  11    0 

Total    . 

£ 

19.  List  of  Annuities  and  Arrears  dtie. 
List  of  Annuities, 


Names  of 
Annuitants. 

D^icriptionof 

Annuitants  and  Nature 

of  Annuitants. 

Amounts  of 
Annuities. 

Amounts  of 
An-ears  due. 

Mary  Jones  . 

Spinster,  daughter 
of  testator,  during 

£     «.     d 

£     *.     d 

her  life      .     .     . 

50    0    0 

25     0     0 

Bdbiria     Wil- 

Widow of  testator, 

liams 

duringherlifeand 

widowhood     .     . 

200    0    0 

Arrears  due  from 

August  7,  1882, 

down  to  which  it 

has  been  paid 
Totals   .     .     . 

— 

300    0    0 

£ 

£ 

2t 
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20.  List  of  Apportionments  among  Creditors  <yr  Legatees. 
Apportionment  among  Creditors  {or  Legatees). 


Names  of       I 
Creditors  (or 
Legatees). 


Addresses. 


John  Jones  .    20    Cheapside,    Lon- 
don, woollen  draper 

Subsequent  interest  . 
I 

Thos.  Young  Braintree,  in  the 
and  Robert  county  of  Essex,  ex- 
Young  ecutors  of  William 
Young,  deceased     . 

Subsequent  interest  . 


Amounts  be-  i 

foreoertified  a«^,«*« 

.ob^u.«d    ToUUdu..  l,^SSSSi 
subsequent  •w*"'^"""*^ 

Interest 


il 


1. 

1 

8 

I 

II 


21.  Receiver's  Recognizance. 


of 
of 


,of 


,  and 


Before  our  Sovereig^n  Lady  the  Queen  hi  her  High  Court  of 
Justice  personally  appearing,  do  acknowledge  themselves,  and 
each  of  them  doth  acknowledge  himself,  to  owe  to 

and  ,  two  of  the  Chief  Clerks  of  the 

Chancery  Division,  the  sum  of  ,  to  be  paid  to  the 

said  and  ,  or  one  of  them, 

or  the  executors  or  administrators  of  them,  or  one  of  them,  and 
unless  they  do  pay  the  same,  they,  the  said 
do  grant,  and  each  of  them  doth  grant  for  himself,  his  heirs 
executors,  and  administrators,  that  the  said  sum  of 
shall  be  levied,  recovered,  and  received  of  and  from  them  and 
each  of  them,  and  of  and  from  all  and  singular  the  manors, 
messuages,  lands,  tenements,  and  hereditaments,  gooda  and 
chattels,  of  them  and  each  of  them  wheresoever  the  same  shall 
or  may  be  found.  Witness  our  said  Soyereign  Lady  Victoria, 
by  the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen,  Defender  of  the  Faith,  and  so  forth,  at  the 
Royal  Courts  of  Justice,  the  day  of  18    . 

Whereas  by  an  order  of  the  High  Court  of  Justice  made 
in  a  cause  wherein 
are  plaintiffs  and 
defendants,  and  dated  the  day  of 


Chancery  Division,  659 

It  WM  ordered  that  »  proper  penoa  ehotild  be  appointed  to 
receive  [or  thai  upon  the  above  bonnden  first  giving 

security  he  should  be  appointed  receiver  of]  the  rents  and  profits 
of  the  real  estate,  and  to  collect  and  get  in  the  outstanding  per- 
sonal estate  of  in  the  said  order  named  ; 
And  whereas  the  Judge  to  whom  this  cause  is  assigned  hath 
[approved  of. the  said  at  a  proper 
person  to  he  such  receiver,  and  hath]  approved  of  the  above 
bounden  and 
as  sureties  for  the  said  and  hath  also 
approved  of  the  above-written  recognizance  with  the  under- 
written condition  as  a  proper  security  to  be  entered  into  by  the 
said  and  pursuant 
to  the  said  order  and  the  general  orders  of  the  said  Court  in 
that  behalf,  and  in  testimony  of  such  approbation  the  Chief 
Clerk  of  the  said  Judge  hath  signed  an  allowanoe  in  the  margin 
hereof 

Now  the  condition  of  the  above-written  recognizance  is  such 
that  if  the  said  do  and  shall  duly  account 

for  all  and  every  the  sum  and  sums  of  money  which  he  shall  so 
receive  on  account  of  the  rents  and  profits  of  tiie  real  estate,  and 
in  respect  of  the  personal  estate  of  the  said  , 

at  such  periods  as  the  said  Judge  dmll  appoint,  add  do  and  shall 
duly  pay  the  balances  which  shall  from  time  to  time  be  certified 
to  be  due  from  him  as  the  said  Court  or  Judge  hath  directed  or 
shall  hereafter  direct,  then  the  above  recognizance  shall  be  void 
and  of  none  effect,  othervnse  the  same  is  to  be  and  remain  in  full 
force  and  virtue. 

Taken  and  acknowledged  by  the  above-named,  kc. 


22.  Affidavit  verifying  Receiver's  Report. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

(TiOt,) 

I,  I  of  ,  the     R.  8.  C. 

receiver  ^)pointed  in  this  cause,  make  oath  and  say  as  follows : —  Oct.  1884. 

1.  The  account  marked  with  the  letter  A,  produced  and  shown 
to  me  at  the  time  of  swearing  this  my  affidavit,  and  purporting 
to  be  my  account  of  ike  rents  and  prqfits  of  the  real  estate  and  of 
the  outstanding  personal  estats  of  ,  the 
testator  [or  intestate]  in  this  cause,  from  the  day 
of  ,  18  ,  to  the  day  of  , 
18  ,  both  inclusive,  contains  a  true  account  of  all  and  every 
sum  of  money  received  by  me  or  by  any  other  person  or  persons 
by  my  order,  or  to  my  knowledge  or  belief,  for  my  use  on  account 
or  in  respect  of  the  said  rents  and  profits  aeorued  due  on  or  before 
the  said  day  of  on  an  account  or  in 
respect  of  the  said  persmal  estate,  except  what  is  included  as 
received  in  my  former  account  [or  accounts]  sworn  by  me. 

2.  The  several  sums  of  money  mentioned  in  the  said  account, 
hereby  verified  to  have  been  paid  and  allowed,  have  been  actually 
and  truly  so  paid  and  allowed  for  the  several  purposes  in  the 
said  account  mentioned. 
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8.  The  s«id  Moount  is  just  and  trae  in  all  and  eTery  the  items 
and  partioulan  therein  contained,  aooording  to  the  best  of  my 
knowledge  and  belief. 

4.  W.  X.  and  Y  Z.,  ,  the  soretiee  named  in 

the    recognisance    dated  the  of 

18    ,  are  both  alive,  and  neither  of  them  has  become  bonkrapt 
or  inisolvent 


23.  Affidavit  verifying  Abstract 

In  the  High  Court  of  Justice. 
Chancery  division. 
Mr.  Justice 

{TUU.) 

If  A.  B.,  of,  ko, 
solicitor  for  in  this  oanse  [or 

matter],  make  oath  and  say  as  follows  : — 

I  have  carefully  examined  and  compared  the  abstract  written 
on  sheets  of  pi^r,  now  produced  and  shown  to  me 

at  the  time  of  swearing  this  affidavit,  and  marked  with  the 
letter  A,  with  the  sevend  deeds  and  documents  thereby  pur- 
ported to  be  abstracted.  Such  abstract  is  a  true  and  correct 
abstract  of  the  said  deeds  and  documents,  so  far  as  such  deeds 
and  documents  relate  to  the  hereditaments  referred  to  in  an  order 
made  in  this  action  [or  matter]  dated  the  day 

of 


24.  Affidavit  verifying  Engrossments  of  Deeds, 

In  the  High  Court  of  Justice, 
Chancery  Division. 
Mr.  Justice 

{Title) 
I,  A.  B.,  of,  &a  ,  make  oath  and  say  as 

follows :  — 

1.  I  have  carefully  examined  and  compared  the  parchment 
writing  now  produced  and  shown  to  me  at  the  time  of  swearing 
this  affidavit,  and  marked  with  the  letter  A,  with  the  draft  or  pi^^er 
writing  now  produced  and  shown  to  me  at  the  time  of  swearing 
this  affidavit,  and  marked  with  the  letter  B,  being  the  draft  of 
the  conveyance  [or  settlement,  &c]  settled  at  the  Chambers  of 
the  Judge  to  whom  this  cause  [or  matter]  is  assigned  pursuant 
to  the  oMer  made  in  this  cause  [or  matter]  dated 

2.  The  said  parchment  writing  is  a  true  and  correct  transcript 
and  engrossment  of  the  said  draft. 


25.  Originating  Summons, 

In  the  High  Court  of  Justice.  . 
Chancery  Division. 
Mr.  Justice 
In  the  mattter  of  the  estate  of  A  B.,  deceased. 
Between  a  D.,  PlaintifiF, 
and 
£.  F.,  Defendant. 
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Let  £.  F.,  the  executor  of  the  said  A.  B.,  attend  at  the 
Chambers  of  Mr.  Justice  at  the  Royal  Courts  of 

Justice  at  the  time  specified  in  the  margin  [or  at  the  foot] 
hereof,  upon  the  application  of  C.  D.,  of  ,  Esq., 

who  claims  to  be  a  creditor  [or^  a*  ike  eate  may  he]  upon  the 
estate  of  the  above-named  A.  B.,  for  an  order  for  the  administra- 
tion of  the  personal  [or,  real  and  personal]  estate  of  the  said 
A.B. 

Dated  the  day  of  18    . 

(Seal.) 

This  summons  was  taken  out  by  ,  of 

solicitors  for  the  above-named  C.  D. 

The  following  note  to  be  added  to  the  original  tummotu,  and 
w?usm  &e  time  ii  altered  by  indorsement  the  indonement  to  be 
referred  to  a$  bdow : — 

Note. — If  you  do.not  attend  either  in  person  or  by  your  solicitor 
at  the  time  and  place  above  mentioned  (or,  at  the  place 
above-mentioned  at  the  time  mentioned  in  the  indorse- 
ment hereon],  such  order  will  be  made  and  proceedings 
taken  as  the  Judge  may  think  just  and  expedient. 


26.  Bequest  to  set  down  Cause  for  further  consideration. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A.tr.  B. 
I  re(|uest  that  this  cause,  the  further  consideration  whereof 
was  adjourned  by  order  of  the  day  of 

may    be    set    down    for    further    consideration    before    Mr 
Justice 

CD., 
Plaintiffs  [or  Defendant's]  Solicitor. 


27.  Notice  Uuit  Cause  has  been  set  dovm  for  further 
consideration. 

In  the  High  Court  of  Justice. 
Chancery  Division. 
Mr.  Justice 

A.  V.  R 
Take  notice  that  this  cause,  the  further  consideration  whereof 
was  adjourned  by  the  order  of  the  day  of 

was  on  the  day  of 

set  down  for  further  consideration  before  Mr.  Justice      , 
for  the  day  of 

Dated,  &c. 

CD., 
Solicitor  for 
To  Mr. 

Solicitor  for 
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28.  Forms  of  ordering  Accounti  and  Inquiriei. 

Thii  Court  doth  order  that  the  following  aooocmts  and  inqnirj 
be  taken  and  made ;  th&t  ii  to  say. 

1.  An  aooonnt  of  the  personal  estate  not  specifically  be- 
queathed of  A.  B.,  deceased,  the  testator  in  the  pleadings 
named,  come  to  the  hands  of,  ko, 

2.  An  account  of  the  testator's  debt. 

8.  An  account  of  the  testator's  funeral  ezpenites. 

4.  An  account  of  the  testator's  legacies  and  annuities  (if  any) 
giTcn  by  the  testator's  will. 

5.  An  inquiry  what  parts  (if  any)  of  the  testator's  said  personal 
estate  are  outstandinff  or  undisposed  of. 

And  it  is  ordered  that  the  testator's  personal  estate  not 
specifically  bequeathed  be  applied  in  payment  of  his  debts  and 
funeral  expenses  in  a  due  course  of  administration,  and  then  in 
payment  of  the  legacies  and  annuities  (if  any)  given  by  his  wilL 

(If  ordered.) 
And  it  is  ordered  that  the  following  further  inquiries  and 
accounts  be  made  &nd  taken  ;  that  is  to  say, 

6.  An  inquiry  what  real  estate  the  testator  was  seised  of  or 
entitled  to  at  the  time  of  his  death. 

7.  An  account  of  the  rents  and  profits  of  the  testator's  real 
estate  received  by,  &c. 

8.  An  inquiry  what  incumbrances  (if  any)  affect  the  testator's 
real  estate,  or  any  imd  what  parts  thereof. 

(If  Sale  ordered.) 

9.  An  account  of  what  is  due  to  such  of  the  incumbrancers 
as  shall  consent  to  the  sale  hereinafter  directed  in  respect  of 
their  incumbrances. 

10.  An  inquiry,  what  are  the  priorities  of  such  last-mentioned 
incumbrances  7 

And  it  is  ordered  that  the  testator's  real  estate  be  sold  with 
the  approbation  of  the  Judge,  &c.  &c. 

And  it  is  ordered  that  the  further  consideration  of  this  cause 
be  adjourned,  and  any  of  the  parties  are  to  be  at  liberty  to  apply 
as  they  may  be  adyised. 
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♦Payment  into  and  out  op  Court. 

1.  Any  party  who  intends  to  pMr  money  into  Court  will  on 
request  at  the  Bank  of  England  (Law  Courts  Brandi),  herein- 
after called  the  Bank,  be  furnished  with  a  form  of  request  which- 
must  be  filled  up  as  hereinafter  provided,  and  signed  by  such 
party  or  his  solicitor.  The  money  will  then  be  received  by  the 
Bank,  and  an  official  receipt  for  the  money  will  be  given. 
Where  the  money  is  paid  in  upon  a  notice  or  pleading,  such  notice 
or  pleading  must  be  produced  at  the  Bank  at  the  time  the  money 
is  paid  in,  and  the  receipt  will  be  given  on  the  margin  thereof. 

2.  In  filling  up  the  request  mentioned  in  the  last  preceding 
regulation  the  party  paying  the  money  into  Court  shall  enter 
thereon  the  leUer,  number,  and  short  title  of  the  action,  and 
the  name  of  the  party  by  whom  the  payment  is  made,  and  also 
such  one  of  the  following  statements  as  may  be  applicable  to 
the  circumstances  under  which  the  money  is  paid  in,  viz.  : — 

(a.)  Where  the  money  is  paid  in,  under  the  provisions  of  Rule 
6  of  Order  XXII.,  an  entry  in  the  following  form  : — 

A.  Paid  in  in  satisfaction  of  claim  of  above-named  (name  of 

party). 
(6.)  Where  the  money  is  paid  in  under  the  provisions  of  Rule 
6  of  Order  XXIL,  an  eutry  in  the  following  form  : — 

B.  Paid  in  against  claim  of  above-named  (name  of  party), 

with  defence,  denying  liability. 
(0.)  Where  the  money  is  pa^  in  under  the  provisions  of  Rule 
26  of  Order  XXXI.,  an  entry  in  the  following  form  : — 
C  Paid  in  to  "  Security  for  Costs  Account." 
((2.)  Where  the  money  is  paid  in  under  an  order  or  certificate, 
an  entiy  in  the  following  form  : — 
D,  Paid  in  under  order  {or  certificate)  dated  the 
day  of 
Upon  the  money  being  paid  in,  an  entiy  corresponding  with 
the  entry  in  the  request  shall  be  made  in  the  books  of  the  Bank, 
and  in  the  receipt  given  by  the  Bank  for  the  money,  whether 
such  receipt  be  indorsed  on  a  notice  or  pleading,  or  be  a  separate 
document. 
See  S.  C.  F.  R  82  (Order  XXIL  12  n). 
8.  Whore  a  defendant  has  paid  money  into  Court  under  an 
order,  and  desires  to  appropriate  the  whole  or  any  part  of  such 
money  to  the  whole  or  any  specified  portion  of  the  plaintiff's 
daim,  pursuant  to  Rule  11  of  Order  XXIL,  he  or  his  solicitor 
shall  lodge  at  the  Bank  the  original  receipted  order  and  a  notice, 
entitled  with  the  letter,  numbsr,  and  short  title  of  the  action, 
and  in  such  one  of  the  following  forms  as  may  be  applicable  to 
the  case,  viz.  :— 

A.  Take  notice  that        I.  of  the  money  in  Court  herein,  is 
appropriated  by  the  above-named  (name  of  party)  to 

*  8ee  uow  the  Sup.  Court  Funds  Rules  (Order  XXII.  12  n). 
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the  Batisfaction  of  claim  of  the  above-named  (name  of 

B.  Take  notice  that  I.  of  the  money  in  Court  herein 

is  placed  by  the  above-named  (name  of  party)  against 
the  claim  of  the  above-named  (name  of  party)  with  a 
defence,  denying  liability. 
Upon  such  notice  being  lodged  at  the  Bank,  an  entry  corre- 
sponding thereto  shall  be  made  in  the  books  of  the  Bank,  and  the 
money  mentioned  in  the  notice  shall  thereupon,  for  the  purposes  of 
payment  out,  be  subject,  in  all  respects,  to  regulations  4  and  5. 
A  record  of  such  impropriation  shall  be  made  l:^  the  Bank  on  the 
original  receipted  order,  and  the  Bank  will  give  a  receipt  in  the 
usual  form  for  the  money  so  appropriated. 

4.  Where,  upon  the  payment  of  the  money  into  Court,  the 
request  contains  a  statement  in  the  Form  A,  of  regulations  2  and 
8,  unless  an  order  restraining  the  payment  out  of  Court  has,  prior 
to  the  issue  of  the  cheque  hereini^r  mentioned,  been  lodged  at 
the  Bank,  the  money  will  be  paid  out  on  request  to  the  pluntiff, 
or  on  his  written  authority  to  his  solicitor. 

5.  Where,  upon  the  payment  of  the  money  into  Court,  the 
request  contains  a  statement  in  the  Form  B  of  regulations  2  and 
8,  the  following  regulations  shall  af^ly  : — 

(a.)  If  the  plaintiff  accepts  the  sum  paid  in  in  satisfaction,  he 
or  his  solicitor  shall  lodge  at  the  Bank  a  notice,  entitled 
with  the  letter,  number,  and  short  title  of  the  action,  and 
in  the  following  form  : — 

"Take  notice  that  the  sum  paid  in  herein  has  been 
accepted  by  the  above-named  (name  of  party)  in 
satisfaction,  and  that  I  have  given  due  notice  of  my 
acceptance  thereof." 
Such  notice  shall  be  sufficient  evidence  to  the  Bank  of  com- 
pliance by  the  plaintiff  with  all  the  conditions  entitling  him  under 
*     Order  X  AlL  to  have  the  sum  in  question  paid  out  to  him  ;  and 
such  notice  being  lodged,  the  money  will,  on  request,  be  paid  out 
to  the  party  mention^  in  such  notice,  or  on  his  written  authority 
to  his  solicitor. 

(6.)  Unless  such  a  notice  as  is  above  mentioned  is  lodged  at  the 
Bank,  the  money  will  not  be  paid  out  except  on  production 
at  the  Bank  of  an  order  of  the  Court  or  a  Judge. 

6.  Where,  upon  the  payment  of  the  money  into  Court,  the 
request  contains  a  statement  in  the  Form  C  of  regulations  2  and 
3,  if,  after  the  cause  or  matter  has  been  finally  disposed  of,  the 
p«rty  who  paid  the  money  in  is  entitled,  under  Order  XXXI., 
Rule  27 1  to  have  the  money  paid  out  to  him,  the  taxing  officer 
shall,  on  the  taxation  of  the  costs,  give  to  such  party  a  certificate 
that  he  is  so  entitled  ;  and  upon  production  of  such  certificate  at 
the  Bank,  unless  an  order  restraining  the  payment  out  of  Court 
has  previously  been  lodged  at  the  Bank,  the  money  mentioned  in 
the  certificate  will,  on  request,  be  paid  out  to  the  party  mentioned 
in  the  certificate  as  entitled  thereto,  ot  on  his  written  authority 
to  his  solicitor.  Except  as  above  provided,  where,  upon  the  pay- 
ment of  the  money  into  Court,  the  request  contains  a  statement 
in  either  of  the  Forms  C  or  T>,  the  money  will  not  be  paid  out 
except  on  production  at  the  Bank  of  an  order  of  the  Court  or  a 
Judge. 

7.  On  bespeaking  payment  out  of  Court  of  money  paid  in  on 
a  notice  or  pleading,  toe  original  receipted  notice  or  pleading 
must  be  lodged  at  the  Bank. 
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8.  Where  money  is  to  be  paid  out  under  an  order  or  authority, 
on  bespeaking  the  payment  out  the  order  or  authority  must  be 
lodged  at  the  Bank,  and  after  having  been  examined  by  the 
Bank  must  be  filed  in  the  Filing  Department  of  the  Central  ' 
Office ;  and  a  certificate  of  its  having  been  so  filed  must  be 
lodged  at  the  Bank  on  receiving  the  c^que. 

9.  Every  authority  for  the  payment  of  money  out  of  Court 
must  be  attested  by  a  witness,  whose  residence  and  description 
must  be  added  to  his  attestation. 

10.  £ach  sum  paid  into  Court  shall,  as  regards  its  payment 
out  of  Court,  be  deemed  (when  the  time  for  payment  out  arrives) 
to  be  money  standing  to  the  credit  of  the  Masters. 

11.  All  payments  out  shall  be  authorised  by  cheques  upon  the 
Bank,  filled  in  by  the  Bank,  and  drawn  in  favour  of  the  party 
claiming  to  receive  the  money.  One  clear  day  shall  be  allowed 
for  the  preparation  of  the  cheque,  and  it  shall  be  signed  by  one 
of  the  Masters,  and  made  payable  to  order,  crossed  specially  or 
generally,  and  marked  "  not  negotiabla'* 

12.  Whenever  the  cheque  is  required  to  be  drawn  in  favour  of 
any  person,  not  a  solicitor  of  the  Supreme  Court,  the  Bank  may 
require  him  to  be  identified  by  a  solicitor.  If  such  person  shall 
be  represented  in  the  cause  or  matter  by  a  solicitor,  the  identify- 
ing solicitor  must  be  such  solicitor  ;  and  in  case  a  solicitor  on 
requiring  the  cheque  to  be  made  payable  to  himself,  or  on  identi- 
fying any  person  receiving  such  cheque,  shall  not  be  known  at 
the  Bank,  the  Bank  may,  at  their  discretion,  require,  on  delivery 
of  the  cheque,  the  production  by  such  solicitor  of  his  annual 
certificate. 

18.  Where  an  order  directs  that  money  paid  into  Court  is 
to  be  invested,  the  Master  to  whom  the  cause  or  matter  is 
assigned,  shall,  in  the  case  of  an  investment,  direct  the  Bank  to 
invest  such  money  in  the  securities  mentioned  in  the  order,  and 
to  pay  the  money  necessary  for  such  investment  to  the  Gk>vem- 
ment  broker,  conditionally,  upon  his  causing  the  securities  to  be 
transferred  to  the  Credit  of  the  Masters  or  persons  named  in 
the  order  or  direction  ;  and  the  said  direction  shall  specify  the 
title  of  the  cause  or  matter  to  the  credit  of  which  the  securities 
purchased  is  to  be  placed  in  the  books  of  the  Bank. 

14.  The  Bank,  on  receipt  of  a  direction  to  invest,  shall  cause 
the  securities  mentidbed  therein  to  be  purchased  in  the  name  of 
the  Masters,  or  other  persons  mentioned  in  the  direction,  and 
shall  receive  and  retain  the  certificate  issued  by  the  body  cor- 
porate, or  company,  in  whose  books  the  securities  purchased  are 
registered,  and  the  said  certificate  shall  be  sufficient  evidence  for 
all  purposes  that  the  purchase  of  such  securities  has  been  actu- 
ally made ;  and  the  securities  so  purchased  shall  be  placed  in 
the  books  of  the  Bank  to  the  same  credit  as  that  to  which  the 
money  was  paid  in,  unless  the  order  of  the  Court  or  a  Judge 
otherwise  directs. 

15.  The  dividends  on  the  securities  purchased,  shall,  as  and 
when  the  same  respectively  are  received  or  become  due,  be 
placed  in  the  books  to  the  same  credit  as  that  to  which  the 
money  was  originally  paid  in. 

16.  When  securities  are  to  be  sold,  the  Master  to  whom  the 
cause  or  matter  is  assigned  shall  direct  the  Bank  to  receive  the 
proceeds  of  the  sale,  and  place  the  same  to  the  credit  of  such 
cause  or  matter,  and  the  Bank  shall,  upon  receipt  of  the  neces- 
sary direction,  cause  th^  necessary  sale  to  be  carried  out  and  the 
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proceeds  of  lucb  B$le  to  be  placed  to  the  credit  of  the  oauae  or 
matter  mentioDed  in  the  direction. 

17.  The  books  kept  by  the  Bank  relating  to  payments  o! 
money  into  and  ont  of  Oourt  shall  be  open  at  idl  times  for 
inspection  by  the  Masters ;  but  no  other  person,  not  belonging 
to  the  Bank,  shall  be  entiUed  to  inspect  such  books  witbontthe 
written  authority  of  a  Master. 

18.  In  any  case  in  which  an  affidavit  is  required,  an  ofiBoe 
copy  must  be  produced  at  the  Bank.  All  forms  to  be  used  under 
these  regulations  shall  be  framed  by  the  Masters,  with  the  ap- 
proval of  the  Governor  and  Company  of  the  Bank  of  England. 
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Costs. 

Writi,  Summonus,  and  Warrants. 

Higher  SoUe.   Lower  Scale. 
£   «.    d.         £   *.    d. 
Writs  of  summons  for  the  commence- 
ment of  any  action      .        .  .     0  13    4        0    6    8 
And    for    indorsement     of     daim,     if 

special 050        050 

Concurrent  writ  of  summons  .  .  .008  068 
R^iewal  of  a  writ  of  summons  .  .068  068 
Notice  of  a  writ  for  service  in  lieu  of 

writ  out  of  jurisdiction        .        .        .050        040 

Writ  of  inquiry 110        110 

Writ  of  mandamus         .        .        .        .110        0  10    0 

Or  per  folio 014        014 

Wnt    of  -tubpcena  ad  testificandum  or 

ducti  tecum 0    6    8        0    6    8 

And  if  more  than  four  folios,  for  each 

folio  beyond  four         .  .014        014 

Writ    or  writs    of   nibpoena   ad  teetifi- 

amdum  for  any  number  of   persons 

not  exceeding  three,  and  the  same  for 

every  additional  number  not  exceeding 

three 068        068 

Writ  of  distringas,  pursuant  to  statute 

5  Vict  a  6 0  18    4        0  18    4 

Writ   of    execution,   or    other  writ    to 

enforce  any  judgment  or  order    .        .    0  10    0        0    7    0 
And  if  more  than  four  folios,  for  each 

folio  beyond  four         .        .        .        .014        014 
Procuring  a  writ  of  execution  or  notice 

to  the  sheri£f,  marked  with  the  seal  of 

renewal 068        068 

Notice  thereof  to  serve  on  sheriff  .  .050  040 
Any  writ  not  included  in  the  above        .    0  10    0        0    7    0 

These  fees  include  all  indorsements 
and  copies,  or  prsscipes,  for  the  officer 
sealing  them,  and  attendances  to  issue  or 
seal,  except  where  otherwise  provided, 
but  not  the  Court  fees. 
Summonses     to     attend     at     Judges* 

Chambers 068        030 

Or  if  spedal,  at  Taxing  Officer's  discre- 
tion, not  exceeding     .        .        .        .110        0  18    4 
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Higher  Scale.  Lower  Sctle. 

£   $.    d.         £   8,   d. 

Copy  for  the  Judge  when  required  .020        020 

Or  per  folio 004        004 

Originating  lummons  for  proceedings  in 

Chambers  in  the  Chancery  Division  at 

Taxing  Officer's  discretion,  not  exceed- 
ing       .110        110 

And  attending  to  get  same  and  duplicate 

sealed,  and  at  the  proper  office  to. file 

duplicate  and  get  copies  for  service 

stamped 0  18    4        0  13    4 

Copy  for  the  Judge         .        .        .        .020        020 

Or  per  folio 004        004 

Indorsing  same  and  copies  under  Order 

LV.,  Rule  22 0    6    8        0    6    8 

Services  and  Notices, 

Service,  or  filing  in  lieu  of  service,  of  any 

writ,  summons,  warrant,  interroga- 
tories, petition,  order,  or  notice,  on  a 

party  who  has  not  entered  an  appear- 
ance, and  if  not  authorised  to  be  served 

by  poet 050        050 

If  served  at  a  distance  of  more  than  two 

miles  from  the  nearest  place  of  busi- 
ness, or  office  of  the  solicitor  serving 

the  same,  for  each  mile  beyond  such 

two  mile4  therefrom     •        .        •        .010        010 
Where,  in  consequence  of  the  distance 

of  the  party  to  be  served,  it  is  proper 

to  effect  such  service  through  an  agent 

(other  than  the   London  agent),  for 

correspondence  in  addition  .        .070        070 

Where  more  than  one  attendance  is 
necessary  to  effect  service,  or  to  ground 
an  application  for  substituted  service, 
such  further  allowance  may  be  made  as 
the  Taxing  Officer  shall  think  fit. 

For  serWce  out  of  the  jurisdiction  such 
allowance  is  to  be  made  as  the  Taxing 
Officer  shall  think  fit 
Service  where  an  appearance  has  been 

entered  on  the  solicitor  or  party  .026        026 

Or  if  authorised  to  be  served  by  poet      .016        016 

Where  any  writ,  order,  and  notice, 
or  any  two  of  them,  have  to  be  served 
together,  one  fee  only  for  service  is  to  be 
allowed. 

In  addition    to  the  above  fees,  the 
following  allowances  are  to  be  made : — 
As  to  writs,  if  exceeding  two  folios,  for 

copy  for  service,  per  folio  beyond  sudi 

two 0    0    4        0    0    4 

As  to  summons  to  attend  at  the  Judges* 

Chambers,  for  each  copy  to  serve        .020        010 
Or  per  folio 004        004 
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Higher  Scale.  Lower  Scale. 

£   i.    d.        £   $.    d. 

As  to  Doiioes  in  prooeedings  to  wind  np 

companies,  for  preparing  or  filling  np 

each  notice  to  (veditors  to  attend  and 

receive  debts,  and  to  contributories  to 

settle  list  of  oontribntories  .  .  .010  010 
And  for  preparing  or  filling  up  each 
notice  to  contributories  to  be  served 
with  a  general  order  foir  a  call,  or  an 
order  for  parent  of  a  call  .  .010  010 
And  for  drawing  notice  to  be  ser\ed  on 
contributories  or  creditors  of  a  meet- 
ing per  folio 010        010 

For  each  copy  of   the   last-mentioned 

notice  to  serve,  per  folio  .  .  .004  004 
For  preparing  or  filling  up  for  service 
in  any  other  cause  or  matter,  each 
notice  to  creditors  to  prove  claims, 
and  each  notice  that  cheques  may  be 
received,  specifying  the  amount  to 
be  received  for  principal  and  interest, 
and  costs,  if  any         .  .010        010 

For  preparing  notice  to  produce  on  the 
trial  or  hearing  of  an  action,  or  notice 

to  admit 076        050 

If  special  or  necessarily  long,  such 
allowance  as  the  Taxing  Officer  shall 
think  pitMper,  not  exceedUng  per  folio  .010  008 
And  for  each  copy,  such  allowance  as  the 
Taxing  Officer  shall  think  proper,  not 
excee£ng  per  f  oUo      .  .        .004        004 

For  preparing  notice  of  motion       .        .050        080 

Or  per  folio 010        010 

Copjr  for  service 0    10        0    10 

OrperfoUo 004        004 

For  preparing  any  necessary  or  proper 
notice,  not  otherwise  provided  for,  or 
any  demand,  pursuant  to  Order  VII., 

Rules  land  2 0    16        0     16 

Or  if  special,  and  necessarily  exceeding 
three  folios,  for  preparing  same,  for 

each  folio  beyond  three       .        .        .010        010 
And  for  each  copy  for  service,  per  folio 

beyond  such  three  .        .        .004        004 

Copies  for  service  of  interrogatories  and 
petitions,  and  of  orders  with  necessary 
notices    (if   any)  to  accompany,  per 

folio 004        004 

Except  as  otherwise  provided,  the 
allowances  for  services  include  copies 
for  service. 

Where  notice  of  filing  affidavits  is 
required,  only  one  notice  is  to  be  allowed 
for  a  set  of  idfidavits  filed,  or  which  ought 
to  be  filed  tosether. 

In  proceedmg^to  wind  up  a  company, 
the  usual  charges  relating  to  printing 
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Higher  ScHlft.  Lower  Scale. 
£  t,    d,         £   9.    d. 
Bhall  be  aDowed  in  lieu  of  oopies  for  ■ 
servioe,  where  the  fee  for  copies  would 
exoeed  the  charges  for    printing,    and 
amount  to  more  tiian  8^. 

Where  any  appointment  is  or  ought  to 
be  adjourned,  service  of  a  notice  of  the 
adjournment,  or  next  appointment,  is  not 
to  be  allowed. 

Appearances, 

Entering  any  appearance        .        .        .068        068 

If  entered  at  one  time,  for  more  than  one 
person,  for  every  defendant  beyond  the 
first 020        010 

If  a  person  i^pearing  to  a  writ  of 
summons  to  recover  land  limits  his 
defence  by  his  memorandum  of  appear- 
ance, in  addition  to  the  above    .        .068        068 

Instructiofis. 

To  sue  or  defend 0  13    4        0    6    8 

For  statement  of  claim  or  special  case  .220  0  IS  4 
For  indorsement  of  writ  of  summons 

when  no  further  statement  of  claim  .110  0  18  4 
For  originating  summons  6«.  Sd.,  or  not 

to  exoeed 110        110 

For  defence  or  further  defence       .        .0184        068 

For  counter-claim 0  18    4        0    6    8 

For  reply  when  defendant  sets  up    a 

counterclaim 110        0  IS    4 

For  reply  or  further  reply  in  any  other 

case  with  or  without  joinder  of  issue  .0184  068 
For  confession  of  defence  .        .     0  18     4        0    6    8 

For    joinder    of    issue    without    other 

matter 0  18    4        068 

For  special  petition,  any  other  pleading 

(not  being  a  summons),  una  'inter- 
rogatories for  examination  of  a  party 

or  witness   .        .        ..  .0134        068 

To  amend  any  pleading  .        .  .    0  18     4        0    6    8 

For  affidavit  in  answer  to  interrogatories, 

and  other  special  affidavits  .  .  .068  068 
To  appeal  against  order  of   Court   or 

Judge,  and  to  appear  thereon  .110        0  18    4 

To  add  parties  by  order  of  Court  or 

Judge. 0  18    4        0    6    8 

For  counsel  to  advise  on  evidence  when 

the  evidence  in  chief  is  to  be  taken 

orally 068        068 

Or  not  to  exceed 110        110 

For  counsel  to  make  any  application  to 

a  Court  or  Judge    where   no   other 

brief 0  10    0        068 

For  brief  on  motion  for  special  injunc- 
tion      110        0  18    4 
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Higher  Scale.    Lower  Scale. 
£    $,    d,      £    *.     d. 
For  brief  on  hearing  or  trial  of  action 

upon  notice  of  triiJ  or  notice  for  judg- 
ment given,   whether   such   trial   be 

before  a  Judge,   with  or  without  a 

jury,  or  before  an  official  or  special 

referee,  or  on  trial  of  an  issue  of  fact 

before    a    Judge,    commissioner,    or 

referee,  or  on  assessment  of  damages       2     2    0        110 

Tor  such  brief,  and  for  brief  on  the 
hearing  of  an  appeal  when  witnesses 
are  to  be  examined  or  cross-examined, 
rach  fee  may  be  allowed  as  the  Taxing 
Officer  shall  think  fit,  having  regard 
to  all  the  circumstances  of  the  case, 
and  to  other  allowances,  if  any,  for 
attendances  on  witnesses  and  procuring 
evidence. 

The  fees  for  instructions  for  brief  are 
to  apply  to  a  hearing  on  further  con- 
sideration in  Court  only  where  an  order 
for  accounts  and  inquiries  was  made 
without  such  hearing  or  trial,  as  above 
mentioned. 

Draioing  Pleadings  and  other  Documents, 

Statement  of  daim         .        .        .        .110        0 

Or  per  folio 0    10        0 

Defence  .        .        .        . "     .        .        .    0  10    0        0 

Or  per  folio 0     10        0 

Counter-claim         .        .        »        .        .110        0 

Or  per  folio 0     10.0 

Reply,  with  or  without  joinder  of  issue, 

confession  of  defence,  joinder  of  issue 

Mrithout  other  matter,  and  any  other 

pleading    (not    being   a   petition    or 

summons)  and  amendments    of    any 

pleading 0  10    0        050 

Or  per  folio 010        010 

Particulars,    breaches,    and    objections, 

when    required,    and    one    copy    to 

deliver         .        .        .        .        .        .068        050 

Or  such  amount  as  the  Taxing  Officer 

shall    think    fit,    not   exceeding    per 

foUo 010        008 

If  more  than  one  copy  to  be  delivered 

for,  each  other  copy,  per  folio     .        .004        004 
Special  case,  whether  original  or  in  an 

action,  affidavits  in  answer  to  inter- 
rogatories and  other  ^)ecial  affidavits, 

special  petitions,  and  interrogatories, 

per  folio 010        010 

Brief,   on    trial    or   hearing    of    cause, 

issue  of  fact,  assessment  of  damages, 

examination     of     witnesses,     special 

case  and  petition  before  a  Court  or 

Judge,  sheriff,  commissioner,  referee, 
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Higher  Seala.  Lower  Scale. 
£  i.  (L  £  t,  d. 
examiner,  or  officer  of  the  Court, 
when  neoeesary  and  proper  in  addi- 
tion to  pleadings,  including  necee* 
sary  and  proper  observations,  per 
folio 010        010 

Brief  on  application  to  add  parties         .    0  10    0        0    6    8 

Or  per  folio 010        010 

Brief  on  further  consideration,  per  sheet 

oflOfoUos  ,        .        .068        068 

Accounts,  statements,  and  other  docu- 
ments fof  the  Judges'  Chambers,  when 
required,  not  ezc^ing  per  folio         .010        008 

Advertisements  to  be  signed  by  Judge's 
clerk,  including  attendance  therefor  .     0  18    4        0    6    8 

Bills  of  costs  for  taxation,  including  copy 
for  the  Taxing  Officer         .        .        .008        008 

Copies, 

Of  pleadings,  briefs,  and  other  documents 

where  no  other  provision  is  made,  at 

per  folio 004        004 

Where,  pursuant  to  Rules  of  Court,  any 

pleading,  special  case  or  petition  of 

riffht,    or   evidence    is   printed,    the 

s<mcitor  of  the  party  printing  shall 

be  allowed  for  a  copy  for  the  printer 

(except  when  made  by  the  officer  of 

the  ODurt),  at  per  folio  .        .004        004 

And  for  examining  the  proof  print,  at 

per  folio 002        002 

And  for  printing  the  amount  actually 

and  properly  paid  to  the  printer,  not 

exceeding  per  folio      .  .        .010        010 

And  in  adc&tion  for  every  20  beyond  the 

first  20  copies,  at  per  folio  .  .001         001 

And  where  any  part  shall  properly  be 
printed  in  a  foreign  language,  or  as  a 
facsimile,  or  in  any  unusual  or  special 
manner,  or  where  any  alteration  in  the 
document  being  printed  becomes  neces- 
sary after  the  first  proof,  such  further 
allowance  shall  be  made  as  the  Taxing 
Officer  shall  think  reasonable. 

These  allowances  are  to  'include  all 
attendances  on  the  printer. 

The  solicitor  for  a  party  entitled  to 
take  printed  copies  shall  be  allowed,  for 
such  number  of  copies  as  he  shall  neces- 
sarily or  properly  take,  the  amount  he 
shall  pay  therefor. 

In  addition  to  the  allowances  for 
printing  and  taking  printed  cupies,  there 
shall  be  allowed  for  such  printed  copies 
as  may  be  necessary  or  proper  for  the 
following,  but  for  no  other  purposes 
(videlicet) : 
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Higher  Scale.  Lower  Scale. 
£    f.     d.     £    $.     d. 
Of  any  pleading  for  delivery  to  the 

opposite  party,  or  filing  in  default  of  i^ 

pearance. 

Of  any  special  case  for  filing. 

Of  any  petition  of  right  for  peeenta- 

tion,  if  presented  in  print,  and  for  the 

Solicitor  of  the  Treasury,  and  service  on 

any  party. 

Of  any  pleading,  special  case,  or  peti- 
tion of  ngnt  for  tne  use  of  the  Court  or 

Judge. 

Of  any  affidavit  to  be  sworn  to  in  print. 

And  of  any  pleading,  special  case,  peti- 
tion of  right,  or  evidence  for  the  use  of 
counsel,  in  Court  and  in  country  agency 
causes  when  proper  to  be  sent  as  a  close 
copy  for  the  use  of  the  country  solici- 
tor, at  per  folio 0    0    8        0    0    2 

Such  additional  allowances  for  printed 

copies  for  the  Court  or  Judge,  and  for 

counsel,  are  not  to  be  made  w^re  written 

copies  have    been   made  previously  to 

prmting,  and  are  not  in  any  case  to  be 

made  more  than  once  in  the  progress  of 

the  cause. 
Close  copies,  whether  printed  or  written, 

are  not  to  be  allowed  as  of  course,  but 

the  allowance  is  to  depend  on  the  propriety 

of  making  or  sending  the  copies,  which 

in  each  case  is  to  be  shown  and  con- 
sidered by  the  Taxing  Officer. 

Inserting  amendments  in  a  printed  copy 
of  any  pleading,  special  case,  or  peti- 
tion of  right,  when  not  reprinted        .060        0*10 

Or  per  folio 004        004 

PenudU. 

Of  statement  of  claim,  defence,  reply, 

joinder  of  issue,  and  other  pleacung 

(not  being  a  petition  in  a  pending 

cause  or  matter,  or  summons  other 

than  an  originating  summons),  by  the 

solicitor  of  the  party  to  whom  the  same 

are  delivered 0  13    4        0     0    8 

Or  per  folio 004        004 

Of  amendment  of  any  such  pleading  in 

writing        .        .        .        .  .068        068 

Or  per  folio 004        004 

If  same  reprinted 0  18    4        0    6    8 

Or  per  folio  of  amendment     .  .004        004 

Of  interrogatories  to  be   answered  by 

a  party  by  his  solicitor        .        .        .     0  18    4        0    6    8 

Or  per  folio 004        004 

Of  special  case  by  the  solicitor  of  any 

party  except  the  one  by  whom  it  is 

preiMred 0  18    4        068 

2u 
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Higher  Mftla.  Lower  toale. 
£   ff.    d         £  t.  (L 

Or  per  folio 004        004 

Of  copy  order  to  add  parties,  notioe  of 
,  defendant's  daim  against  any  person 
*  not  a  party  to  the  action  under  Order 
XVL,  Rule  49,  and  of  defendant's  de- 
fence and  oounter-daim  served  on  a 
person  not  a  party  under  Order  XXI,, 
Role  18,  by  the  solicitor  of  the  party 
serred  therewith,  and  in  these  several 
cases  the  perosal  of  the  plaintiff's  state- 
ment of  claim  is  also  to  be  allowed 
unless  the  solicitor  has  been  previously 
allowed  such  perusal   .  .    0  18    4        0    6    8 

Or  per  folio 004        004 

Of  notice  to  produce  on  trial  or  hearing 
of  action,  and  notioe  to  admit  by  the 
solicitor  of  the  party  served  .    0  IS    4        0    6    8 

Or  (if  to  admit  facts)  under  Order 
XXXIL,  Rule  4,  per  foHo  .        .        .010        010 

Of.  affidavit  in  answer  to  interrogatories 
by  the  solicitor  of  the  party  interroga- 
ting, and  of  other  special  affidavits  by 
the  solicitor  of  the  party  against  whom 
the  same  can  be  read,  per  f<^io   .        .004        004 

Attendances. 

To  obtain  consent  of  next  friend  to  sot 

in  his  name  or  of  a  guardian  odUfam  .    0  13    4        0    6    8 
To  deliver,  or  file  in  lieu  of  delivery,  any 
*   {heading   (not   being    a    petition    or 

summons)  and  a  spe^al  case  .068        084 

To  inspect,  or  produce  for  inspectioD, 

documents  pursuant   to  a  notice  to 

admit. 0  18 

Or  per  hour 0    6 

To  examine  and  sign  admissiODS    .        .     0  13 
To  inspect,  or  produce  for  inspection, 

documents  referred  to  in  any  plead- 
ing,   notioe    in  lieu  of  pleading,  or 

affidavit,  pursuant   to   notioe   uader 

Order  XXXL,  Rule  14  .        .068        068 

Or  per  hour 068        068 

To  obtain  or  give  any  necessary  or  proper 

consent       .        .        .  .        .r068        068 

To  obtain  an  appointment  to  examine 

witnesses 068        068 

On  examination  of  witnesses  before  any 

examiner,    oommissioner,    officer,    or 

other  person 0  18    4        0  18    4 

Or  according  to  circumstances,   not  to 

exceed 220        220 

Or  if  without  counsel,  not  to  exceed       .880        880 
On  deponents  being    sworn,   or    by    a 

solicitor  or  his  clerk  to  be  swotu,  to 

an  affidavit  in  answer  to  interroga- 
tories or  other  special  affidavit    .        .    0   •6    8        0    6    8 
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Higher  Soale.  Lower  Scale. 
£   $.   <L        £   8.    d. 
On  a  sammons  at  Judges'  Ghamben      .068        068 
Or  aooording  to  circiimstanoeB  not  to 

exceed 110        110 

In  the  Chancery  Division,  all  allow- 
anoet    for   attendmg    at    the   Judges* 
Ghamben  are  to  1m  by  the  Judge  or 
Chief  Clerk  as  heretofore. 
To  file  Chief  Clerks*  and  Taxing  Mastere' 

certificates,  and  get  copy  marked  as  an 

ofiEbecopy 068068 

On  counsel  with  brief  or  other  papers — 

If  counsel's  fee  one  guinea  •        .        •0.68        0    S    4 

If  more  and  under  five  ^^uineas  .        .068        068 

If  five  guineas  and  under  20  guineas  .    0  18    4        0    6    8 

If  20  guineas 110        0  18    4 

If  40  guineas  or  more  .  .220  — 

On    consultation    or    conference    with 

counsel 0  13    4        0  13    4 

To  enter  or   set  down  action,  special 

case,  or  appeal,  for  hearing  or  trial     .068        068 
In  Court  on  motion  of  course  and  on 

counsel  and  for  order .  .        .    0  13    4        0  10    0 

To  present  petition  for  order  of  course 

and  for  order 0  18    4        0  10    0 

In  Court  on  every  spedal  motion,  each 

day 0  13    4        0    6    8 

On  same  when  heard  each  day  .0134        0  18    4 

Or  aoomrding  to  circumstances,  not  to 

exceed 220        220 

On  special  case,  or  special  petition,  or 

application  adjourned  from  the  Judges* 

Chambers,  when  in  the  special  paper 

for  the  day,  or  likely  to  be  heard        .    0  10    0        0    6    8 
On  same  when  heard      .  .110        0  18    4 

Or  according  to  droumstances,  not  to 

exceed 220        220 

On  hearing  or  trial  of  any  cause,  or 

matter,  or  issue  of  fact,  in  London 

or  Middlesex,  or  the  town  where  the 

solicitor  resides  or  carries  on  business, 

whether    before    a    Judge    with    or 

without  a  jury,  or  commissioner,  or 

referee,  or  on  assessment  of  damajges, 

when  in  the  paper       .        .        .        .    0  10    0        0  10    0 
When  heard  or  tried       .  .        .110        0  18    4 

Or  according  to  circumstances,  not  to' 

exceed 880        380 

When  not  in  London  or  Middlesex,  nor 

in  the  town  where  the  solicitor  resides 

or  carries  on  business,  for  each  day 

(except   Sundays)    he   is    necessarily 

absent 330        830 

And  expenses  (besides  actual  reasonable 

trayeUing  expenses)  each  day,  includ- 
ing Sundays        110        110 

Or  if  the  solicitor  has  to  attend  on  more 
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Higher  Scale.  Lower  Scale. 
£   8.  d.        £    i.  d. 

than  one  trial  or  asaeasment  at  the 

same  time  and  place,  in  each  case       .     1  11    <S        110 

The  ezpensei  in  luch  case  to  be  rateably 
divided. 

To  hear  judgment  when  same  adjourned    0  18    4        0    0    8 
Or  according  to  circumstances  .110        0  13    4 

To  deliver  papers  (when  required)  for 

the  use  of  a  Judge  prior  to  a  hearing  .068  068 
If  more  than  one  Judge  .  .  .  .  0  13  4  0  18  4 
On  taxation  of  a  bill  of  ooeto  .  .  .068  068 
Or  according  to  circumstances,  not  to 

exceed 220        220 

Unless  the  same  shall  necessarily 
occupy  so  much  time  that  the  Taxing 
Officer  shall  consider  such  amount 
inadequate,  in  which  case  he  may  allow 
such  further  fee  as  he  shall  think 
proper. 

In  actions  and  matters  for  purposes 
within  the  cognizance  of  the  Court 
of  Chancery  beifore  the  Principal  Act 
came  into  operation,  such  furUier  fee 
as  the  Taxing  Officer  may  think  fit, 
not  exceeding  the  allowances  heretofore 
made. 
To  obtain  or  give  an  undertaking  to 

appear 068        068 

To  present  a  special  petition,  and  for 

same  answered 0    6    8        0    6    8 

On  printer  to  insert  advertisement  in 

OoMiUe 068        068 

On  printer  to  insert  same  in  other  papers, 

each  printer 0    6    8  — 

Or  every  two —  0    6    8 

On  registrar  to  certify  that  a  cause  set 

down  is  settled,  or  for  any  reason  not 

to  come  into  the  paper  for  hearing  .068  068 
For  an  order  drawn  up  by  Chief  Qerk, 

and  to  get  same  entered  .068        068 

On  counsel  to  procure  certificate  that 

cause  proper  to  be  heard  as  a  short 

cause,  and  on  registrar  to  mark  same  .068  068 
To  mark  conveyancing  counsel  or  Taxing 

Master 068        068 

For  preparing  and  drawing  up  an  order 

made  at  Chambers  in  proceedings  to 

wind  up  a  company  and  attending  for 

same,  and  to  get  same  entered  .  .  0  18  4  0  13  4 
And  for  engrossing  every  such  order,  per 

folio 004         004 

Note. — An  order  of  course  means  an 
order  made  on  an  ex  parte  application, 
and  to  which  a  party  is  entitled  as  of 
right  on  his  own  statement  and  at  his 
own  risk. 
To  examine  an  abstract  of  title  with 

deeds,  per  hour,  in  a  cause  or  matter  .     0  10    0        0  10    0 
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Hiirher  Soale.  Lower  Scale- 

£    ff.    d  £   $.   d. 
To  produce  deeds  for  suoh  purpoae,  per 

hour 068  068 

Oaths  and  Exhibits, 

Ck>inmi88ioner8  to  take  oaths  or  affidavits. 

For  every  oath,  declaration,  aflftrma- 

tion,   or  attestation  upon  honour  in 

London  or  the  country  .        .016        016 

The  solicitor  for  preparing  each  exhibit 

in  town  or  country      .        .  .010        010 

The    commiMioner    for    marking    each 

exhibit        .        .        .        .        .        .010        010 

Term  Fees. 

For  every  term  commencing  on  the  day 

the  sittings  in  London  and  Middlesex 

of  the  Agh   Court  of  Justice  com- 
mence, and  terminating  on  the  day 

preceding  the  next  suoh   sittings,  in 

which  a  proceeding  in  the  cause  or 

matter  by  or  affecting  the  party,  after 

appearance  entered,  shall  take  place        015     0        015     0 
And  further,  in  countiy  agency  causes  or 

matters,  for  letters  .060        060 

Where  no  proceeding  in  the  cause  or 
matter  is  taken  which  carries  a  term  fee, 
a  charge  for  letters  may  be  allowed,  if  the 
circumstances  require  it. 

In  addition  to  the  above  an  allowance 
is  to  be  made  for  the  necessary  expense 
of  postages,  carriage,  and  transmission  of 
documents. 
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j  (1.)  The  several  Rules,  Orders,  and  Forms  contained  in  the 
Schedule  and  Appendix  to  the  Supreme  Court  of 
Judicature  Act  (1873)  Amendment  Act 
(2.)  The  additional  Rules  to  the  Judicature  Act,  1875. 
(8.)  The  Rules  of  the  Supreme  Court,  December,  1875. 
(4.)  The  Rules  of  the  Supreme  Court,  February,  1876. 
(5.)  The  Rules  of  the  Supreme  Court,  June,  1876. 
(6.)  The  Rules  of  the  Supreme  Court,  December,  1876. 
(7.)  The  Rules  of  the  Supreme  Court,  May,  1877. 
(8.)  The  Rules  of  the  Supreme  Court  (Costs). 
(9.)  The  Rules  of  the  Supreme  Court,  June,  1877. 
(10.)  The  Rules  of  the  Supreme  Court,  November,  1878. 
(11.)  The  Rules  of  the  Supreme  Court,  Maioh,  1879. 
(12.)  The  Rules  of  the  Supreme  Court,  December,  1879. 
(18.)  The  Rules  of  the  Supreme  Court,  April,  1880. 
(14.)  The  Rules  of  the  Supreme  Court,  May,  1880. 
(15.)  The  Rulee  of  the  Supreme  Court,  May,  1888. 
(16. )  The  Regulse  Generales  of  Hilary  Term,  1858,  dated  11th 

January,  1858  (except  the  Rules  as  to  juries). 
(17. )  R^ulse  Generales,  as  to  Pleading  made  by  the  Judges 
m  pursuance  of  the  Common  Law  Procedure  Act, 
1852,  dated  the  10th  of  May,  1858. 
QMtrt  lOth.       (18. )  The  Rules  under  the  eth  section  of  the  Debtors  Act,  1869. 
(19.)  The  CHiancery  Consolidated  General  Orders  of  1860. 
(20.)  The  Chancery  Orders,  dated— 
March  6,  1860. 
March  20, 1860. 
February  1,  1861. 
February  5,  1861. 
July  18,  1861. 
January  1,  1862. 
May  16,  1862. 
May  27,  1865. 
May  7,  1866. 
November  22,  1866. 
April  17,  1867. 
(21.)  The  Chancery  Regulations  dated  August  8, 1857,  and 

March  15,  1860. 
(22. )  The  Rules,  Orders,  and  Reffulations  for  the  High  Court 
of  Admiralty  of  England,  1859  and  1871. 

(Signed)        SELBORNE,  a 

COLERroGE,  C.J. 
W.  B.  BRETT,  M.R. 
JAMES  HANNEN. 
NATH.  LINDLEY,  L  J. 
EDW.  FRY,  L.J. 

c.  E.  pollocb;  b. 

H.  MANISTY,  J. 
HENRY  COTTON,  L.J. 
(Signed  in  respect  of  Rules  as  to 
Sittings  of  Court  of  Appeal.) 
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SUPRBIOB  COUBT  FuNDB  BuLBB  (FOBMS). 

No.  1. 
[Form  of  Lodgment  Schedule,  rrferredtoin  Rule  6.] 


Lodgment  Schedulb. 

Id  the  High  Coart  of  Justice,  Chanoezy  Division. 

Date  of  Order,  18    • 

Title  of  Cause  or  Matter  1888.    A,  No. 

Ledger  credit.     [If  same  as  title  of  cause^  state  "  As  above.*'] 


Partioulars  of  Funds 

Person  to  maks  the 
Lodgment. 

Amounts. 

'    tobelodged. 

Money. 

Securitiss. 

• 
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[Spewmen  LodgmenX  SeiietlttZet.] 

In  the  High  Court  of  Justice,  Chancery  DiTision. 

21st  July,  1888. 
Rt  Morton,  deceased,  Morton  v.  Matthews,  1881. 
Ledger  credit.     As  above. 


M.  891. 


Particulars  of  Fundi 

Penons  to  make 
the  Lodgment. 

Amounts. 

to  be  lodged. 

Money. 

Balance  to  be  cer- 
tified to  be  due 
on  passing  final 
account  as  Re- 
ceiver. 

Balance    of    the 
87/.  6t.  9d.  cer- 
tifiedtobedue 
from    him    as 
Executor  after 
retaining  there- 
out his  costs. 

Edmund  James 

White 
(the  Receiver). 

James  Matthews 
(Defendant). 

£ 

t. 

d 

£ 

t. 

(i. 

In  the  High  Court  of  Justice,  Chancery  Division. 

15th  June,  1888. 
A.  V.  B.     1888.    A.  16. 
Ledger  Credit.    As  above. 


Particulars  o^  Fonda 

Persons  to  make 
the  Lodgment 

Amounts. 

to  be  lodged. 

Money. 

Becuritiea. 

Consols 

Great      Western 
Railway  4   per 
cent      Deben- 
ture  Stock. 

Balance  of  Cash 
to  be  certified 
by  Chief  Clerk, 
and  to  be  in- 
vested and  ac- 
cumulated    in 
Consols. 

J.  A  and  J.  R 
Do.   . 

J.B. 

£ 

«. 

d. 

£ 
15,000 

1,500 

t. 

d. 

Supreme  Court  Fwnde  Rtdes  {Forms). 

No.  2.  ' 

[Form  of  PaymeiU  Sehed/ule,  referred  to  in  Rule  6.] 

Patmbnt  Sohbdulb. 

Id  the  High  Court  of  Jnfltioe,  Ghanoeiy  DiTision. 

Date  of  Order,  18 

Title  of  Gatiae  or  Matter  1888.    A.  No. 

Ledger  credit    [If  name  as  title  of  cause,  state  "  As  above.'*] 
Funds  in  Court. 
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ParUoiiUn  of  pay- 
menta,  tranafera,  or 

Payees  and 
transferees,  or 

Amounts. 

other  operations 
ordered. 

Money. 

Beourities. 

[Specimen  Payment  SehecUUe$.  ] 

In  the  High  Court  of  Justice,  Chancery  Division. 

2d  August  1888. 
B.  V.  D.,  1888.  B.  166. 

Ledger  credit.    As  above. 

« ^_  i«  n  «-!.  S  7901,  7t.  7(t  New  8  per  Cent  Annuities. 

FundsinCourtj    lof.  18,.  2d  Cash. 


Fluiloulan  of  Myaunts, 
_:  __.   ro&M'opem* 
tlOM  ordered. 


8eU  New  s'per  bent 

Annuities. 
Out  of  inrooeeds  and 
^:K,balanoe    of    funds 

Oosts  If  Petitionen 

tobetk^ed. 
Legacy  duty4n  respect 

of  fund  in  Ceiirt. 
Divide     residue     ln_ 

fourths,  and  pmy  as 

under: — 
One-fourth. 

One-fourth  . 


Out  of  one-fourth 
Besidue  of  last- 
named        one- 
fourt^i. 
Invest  <me-fourth  In 
New  8  per  Cent.  An- 
nuities,  and  carry 
over  same,  and  ac- 
cumulate the  dlvi- 
denda  in  like  An- 
nuities. 


Pftyees  and  trsnsAwees 


John  Park 


John  Smith  (Peti- 
tioner). 

Broma  Joy  (Peti- 
tioner), wife  of 
Wm.  Joy,  <m  her 
separate  receipt 

EUaa  Joy  (Widow) 

Bdward  Sparkes. 


Separate  aooount 
of  William  Peters 
(Plaintiil). 


TO 


10 


Seeuttlos. 
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In  the  High  Ck>iirt  of  Justice,  Obanoery  DiTisioii. 

4th  September,  1883. 
Smith  V.  WiUiams.  1871.    L.  103. 

Ledger  credit.     In  above  oaose.    Trust  legacy  of  800i  for 

Charles  Pearoe  and  Susan  his  wife  and  their  children  and 

incumbrancers. 

i  3081. 4#.  Id,  Consolidated  8  per  Cent  Annuities. 

Funds  in  Court  )  fi^^^*'  ^^^  ?  per  Cent  Annuities. 
vA^urv    .  50^  Money  on  deposit 

(  48^.  1«.  U,  Cash. 


PMUcnlan  of  MiTBMnU, 
tnnftefs.  w  other  open- 

oraepanuaooounta. 

Anumnti. 

MowT. 

Saearitifla 

£ 

i. 

d. 

£ 

$. 

d. 

SeUCoiiMla     .       . 

. 

808 

4 

1 

8«U  New  8  per  Gent 

.... 



— 



512 

11 

0 

AnnuiUes. 

Piqr  .      .      .      . 

DaTid  Shore        ) 
Obarles  Weaver 

45 

6 

8 

Pay  taxed  eoets  of 

Gaorga  Turner. 

Pay  residue  of  ftinds 

as  under  :— 

One-fifth     . 

Out  of  one-fifth  . 

James  Watson 

100 

0 

0 

Residue  of  last- 

BinniBgham  Bank- 

ing    Company, 

Out  of  one-fifth  . 

mort^puees. 
Henry    JBarie    (as 

140 

8 

4 

Residue  of  last- 

Bdbert  WUd  and 

named  ene-fiftb 

Joseph  Hunter, 
trustees  of   Ar- 
thur Turner. 

One-firth     .       . 

Matthew  Field. 

Oue-fif(h     . 

William  Long. 

No  3. 

[Form  of  wmhin/ed  Lodgment  and  Payment  Sekedulef  referred  to 
in  Hides.] 

LODOMKNT  AND  PaTMENT  SoHEDULB. 

In  the  High  Court  of  Justice,  Chancery  Diyision. 

Date  of  Order,  18 

Title  of  Cause  or  Matter  1888.     A .  No. 

Ledger  credit    [If  same  as  title  of  cause,  state  "  As  aboTe.*'] 

I.  Lodombnt. 


Feraon  to  make  the 
Lodgment 

Amounts. 

to  be  Lodged. 

Money. 

• 

Supreme  Cc^urt  Funds  Rules  (Forms). 
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II.  Patmbnt. 
Fondfl  (if  any)  already  in  Court  and  now  dealt  with. 


Partloulars  of  pay- 
■lenta,  tnnifers,  or 

Payees  and 

transferees,  or 

separate  accounts. 

Amounts. 

other  opemtioiis 
ordered. 

Money. 

Securities. 

No.  4. 


[Farm  of  Order  for  Payment  in  Queen*8  Bench  and  Probate 
Divoroe  and  Admiralty  Divisions^  rtferred  to  tn  Rvle  28.] 

High  Court  of  Juttioe,  Division. 

Title  of  Cause  or  Matter  v.  1888.     A,  No.     • 

Ledger  creditor.     [If  same  ai  title  of  cause,  state  *'  As  above.'*] 
Date  18    . 

It  is  ordered  that  the  payment  specified  below  be  made  by 
the  Pavmaster-General  out  of  the  money  standing  in  his  books 
to  the  ledger  credit  above  mentioned. 


Name  of  Person  to  whom  or  on 

whose  authority  the  money  is 

to  he  paid  (CJkmtion  Vaim/t  to 

pnetde  Sumami), 


Particulars  of  Payment. 


Amount  to 
be  paid. 


Total  amount  in  words 

(Signature) 


No.  5. 

[Form  of  Regueit  for  Lodgment  of  Money  in  Chancery  Division, 
rrferred  to  in  Rule  80.] 

High  Court  op  Justice. — Chancbrt  Division. 

L — Ite^test/or  Direction  for  Lodgm^ent, 

Title  of  Cause  or  Matter  v.  1888.    i.  No. 

to^kidSd.  \i^^^^  tiUe  of  cause,  state  "A.  above."] 
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Data  of  Order  or  Certificate  (if  any)  nnder  which  lodged 

Further  particulan  (if  any)  required  to  be  stated 

The  Paymaster  is  hereby  requested  to  issue  a  direction  to  the 
Bank  to  receive  from  the  sum  of  £ 

for  the  ledger  credit  in  the  books  of  the  Pay  Office  above 
specified. 

(Signature) 

11. — Paymaster' $  Direction  for  Lodgment 

To  the  Cashier  of  the  Bank  of  Enffland  (Law  Courts  Branch). 
Please  receive  the  above-stated  sum,  and  place  it  to  the 
account  of  the  Paymaster-Gkneral  for  the  time  being  for  and  on 
behalf  of  the  Supreme  Court  of  Judicature. 

(Signature) 
III.— -Ban*  Certificate  of  Receipt. 

To  the  Assistant  Paymaster-OeneraL 

Bank  of  England  18    . 

The  above-stated  sum  has  been  this  day  received. 

(Signature)  I 


No.  6. 


[Form  of  B^^ktti  for  Lodgment  or  Tranrfer  of  Securitiet  m 
Chancery  LivUionf  rtf erred  to  in  Rule  30.] 

High  Coubt  op  Justiob. — Chancbrt  Division. 

I. — Bequest  for  Direction  for  Lodgment  or  Transfer  of 
Securities. 

Title  of  cause  or  matter  v,  1888.    A.  No. 

to'tJ^SSjJd.  i  t" ««'•  "««•  ctc^^BbUe'-AM  sbov,."] 
Authority  is  hereby  requested  for  the  lodgment  or  transfer  to 
the  account  of  the  Paymaster-General  for  and  on  behalf  of  the 
Supreme  Court  of  JucUcature  of  the  securities  mentioned  below, 
for  the  ledger  credit  in  the  books  of  the  Pay  Office  above 
specified. 

To  be  lodged  or  transferred  by 
Description  and  amount  of  securities 

Date  of  Order  (if  any)  18    . 

(Signature) 

11. — Paymaster's  Direction  for  Lodgment  or  Transfer. 

Authority  is  hereby  given  for  the  lodgment  or  transfer  of  the 
above-mentioned  securities  to  the  account  of  the  Paymaster- 
General  for  the  time  being  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature. 

(Signature) 
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III.  Certificate  of  Lodgment  or  Transfer. 

Addren  .    Date  18    . 

It  is  hereby  certified  that  in  acoordanoe  with  the  above 
authority  the  eeourities  herein  mentioned  have  this  day  been 
lodged  or  transferred  to  the  account  of  the  Paymaster-General. 

(Signature) 

N.B. — Under  Rules  made  in  pursuance  of  Acts  of  Parliament, 
the  Bank  or  other  Company  in  whose  books  the  transfer 
herein  authorised  is  made,  must  certify  such  transfer  hereon, 
and  return  this  document  to  the  Assistant  Paymaster-Gkneral, 
Royal  Ck>urt8  of  Justice,  London. 


N6.  7. 

[Form  of  Requeti  for  Lodgment  in  Chancerif  Divition  in  an  aetion 
for  Debt  or  Dcmagei,  rtftrrtd  to  in  Rule  80.] 

High  Court  op  Justicr. — Chanokrt  Division. 

I. — Request  for  Lodgment  of'  Money  in  an  Action  for 
Debt  or  Damages  under  Order  XXII.  or  Rule  26 
of  Order  XXXI. 

Title  of  Cause  or  Matter  v.  1888.    A.  No. 

The  Paymaster  is  requested  to  issue  a  direction  to  the  Bank 
to  receive  I,  for  the  ledger  credit  in  the  books  of  the 

Pay  Office  above  specified  ;  which  amount  is  paid  in* 

(Signature) 

II. — Paymaster's  Direction  for  Lodgment. 

To  the  Cashier  of  the  Bank  of  England  (Law  Courts  Branch^. 

Please  receive  the  above-stated  sum  and  place  it  to  the 
account  of  the  Paymaster-GJeneral  for  the  time  being  for  and  on 
behalf  of  the  Supreme  Court  of  Judicature. 

*  (Signature) 

III. — Bank  Certificate  of  Receipt, 

To  the  Assistant  Paymaster-GkneraL 

Bank  of  England,  18    . 

The  above-named  sum  has  been  this  day  received. 

(Signature) 

*  Insert  one  of  the  following  statements,  in  aocordanoe  with  the 
ciroumatancee :  - 

(A.)  "in  saUsfsotlon  of  claim  of  above-named  "  [$tate  name  qfparty]. 
(B.)  "against  cUdm  of  aboye>named"  [tttUe  nuHU  qf  party \  "with 

defence  denying  liahUity." 
(C.)  "to  security  for  coats  aoooont." 
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No.  8. 

[Fonn  of  Requutfor  Lodgment  in  Queen* i  Bench  Diviiion, 
referred  to  in  Rule  82.] 

HiQH  Court  of  Justice. — Queen's  Bench  Division. 

L — R^ueeifor  Lodgment  of  Money, 
Title  of  Cause  or  Matter  v.  1888.    A.  No. 

^^  ]^t  I  ^^  "™  ^  ^^^  ^'  "^"^^  ******  "^  '^^^-T 
To  the  Gaahier,  Bank  of  England  (Law  Courts  Branch). 

Please  receive  I.  for  the  aocount  of  the  Paymaster- 

General  for  the  time  being  for  and  on  behalf  of  the  Supreme 
Court  of  Judicature,  which  amount  is  paid  in  * 

(Signature) 
Name  of  Plaintiff's  solicitor 

IL — Bank  Certificate  of  Receipt 

To  the  Assistant  Paymaster-GeneraL 

Bank  of  England,  18    . 

The  above-stated  sum  has  been  this  day  received. 

(Signature) 


No.  9. 


[Form  of  Reqwttfor  Lodgment  in  Probate  Divorce  and  AdmirdUjf 
Divieion  rrferred  to  in  Rule  84.] 

High  Court  of  Justice. — Probate  Divorce  and 
Admiralty  Division. 

I. — Requegtfor  Authority  for  Lodgment 

Title  of  Cause  or  Matter  v.  1883.     ^.  Na 

[In  Admiralty  actions  insert  name  of  Ship] 

^S  l^lt  I  P^  ««^«  "  ti««  o'  <»«»«,  state  "As  above.! 
To  the  Begistrar. 

I  request  authority  for  the  lodgment  of  I.  at  the 

Bank  of  England  for  the  ledger  credit  above  specified ;  such 
lodgment  being  forf 

(Sijgnature) 

*  Insert  one  of  the  following  statomenta,  in  aooordaoee  with  the  oir- 
eurostoncea : — 
(A.)  "in  Mtisf action  of  olaim  of  above-named  "  [ttate  name  (tfparty\A 
(B.)  "against  claim  of  above-named"  [ttate  name  «fvarty\  "with  de- 
fence denying  liability." 


JO.)  •_•  to  security  for  costs  account. " 


-.;  If  lodged  in  pursuance  of  an  Order,  or  otherwise  than  aa  above, 
state  nature  ana  date  of  authority.  For  instanoe :— "  Under  Order 
dated  day  of  18    /'  or  "  On  notice  of  appeal  [in 

bankruptcy],  dated  day  of  18    ." 

t  State  here  such  particulars  as  may  be  required. 
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IL— AutTwrity  for  Lodgment 
To  the  Cashier  of  the  Bank  of  England  (Law  Courts  Branch). 

Please  receive  the  above-stated  sum  and  place  it  to  the  ac- 
oonnt  of  the  Paymaster-General  for  the  time  being  for  and  on 
behalf  of  the  Supreme  Court  of  Judicature. 

(Signature) 

m.^'Bank  Oertiftcate  o/Beceipt. 

To  the  Assistant  Paymaster-GeneraL 

Bank  of  England  18    . 

The  above-stated  sum  has  been  this  day  received. 
(Signature) 


No.  10. 

[Form  of  Notice  of  AppropHaiion  of  Money  lodged  in  Quem*s 
Bench  Dtvitian,  under  Order  XIV.,  referred  to  in  Ride  48.] 

High  Coubt  op  Jubticb — Queen's  Bench  Division. 

Notice  of  Appropriation  under  Rule  43  of  Pay  Office 
Rules,  of  Money  lodged  under  Order  XIV. 

Title  of  Cause  or  Matter  v.  1888.    A.  No. 

Ledger  credit  to     ) 

which  the  [  [If  same  as  title  of  cause,  sUte«*As  above."] 

money  is  standing. ) 

To  the  Assistant  Paymaster-Genend  ^ 

Date  18    . 

Take  notice  that  2.  of  the  money  lodged  in  Court  in 

the  above  action  under  Order  dated  18    is  appropriated 

by  tiie  above-named  \jAaJte  name  of  party]  as  under,  viz. : — * 

(Signature) 


No.  11  (A). 

[Form  of  MegueM  for  Payment  of  money  lodged  **  in  eatisf action" 
referred  to  in  Rvle  44  (A).] 

High  Coubt  of  Jubtiob  Division. 

Request  for  Payment  of  Money  lodged,  or  appropriaied, 
%%  tatisf action  of  Claim  [under  Rule  5  or  Rule  \\  of 
Order  XXII.] 

Title  of  Cause  or  Matter  v.  1883.    A.  No. 

Ledger  credit  to     \ 

which  the  money  vlf  sameastitleof  cause,  state  "As  above."] 
is  standing.         j 

*  Insert  <me  of  the  following  statements,  as  may  be  intended : — 

(A.)  "in  satisfsotton  of  olaim  of  above-named"  [HmU  wtnu  of 

<B.)  "asainst  claim  of  above-named "  [ttaU  nami  vf  jNir(y],  <*  with 
a  defence  denying  liability." 
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To  the  AariBtmt  Paynutster  GeneraL 

I  hereby  requeet  that  payment  of  the  lum  of  L,  paid 

in  in  the  above  action,  may  be  mad^  to  * 
(Signature) 
(Addrew) 

(Date)  18    . 


No.   11  (B). 

[Form  ofRequettfor  Payment  of  Money  lodged  ^^agaimt  Claim,** 
Ttferrtd  to  in  Rule  ii  (B).] 

HioH  CouBT  OF  JusnoB  Division. 

Bequest  for  Payment  of  Money  lodged  or  appropriaied 
against  Claim,  with  Defence  denying  Liability 
[under  Rule  6  or  Rule  11  o/  Order  XXIL^ 

Title  of  Canee  or  Matter  v.  1883.    A,  No. 

Ledfler  credit  to  \ 

whi<m  the  money  >  [If  same  as  title  of  cause,  state  "As  above.*'] 
is  standing.      ) 

To  the  Assistant  Paymaster  General 

I  hereby  notify  that  the  sum  of  2.  paid  in 

in  the  above  action  has  been  accepted  by  the  plainti£f  in  satis> 
faction,  and  I  declare  that  due  notice  has  becni  given  of  such 
acceptance  thereof.  And  I  request  that  payment  of  the  said  sum 
may  be  made  to  * 

(Signature) 
(Address) 

Date  18    . 


No.   11   (C). 

{Form  of  Reqaeatfor  Payment  of  Money  lodged  **  as  Security  for 
Cotte,*'  r^erred  to  in  Rule  44  (C).] 

High  Court  op  Justicb  Divibion. 

Request  for  Payment  of  Money  lodged  as  Security  far 
Costa  [under  Rule  6  of  Order  XXIL] 

Title  of  Cause  or  Matter  v,  1888.    A.  No. 

Ledffer  credit  to  ) 

whioi  the  money  >  [If  same  as  title  of  cause,  state  "  As  above.*'] 
is  standing.      ) 

•  N.B.— If  this  request  is  signed  by  the  plsinUff's  eolieitor  (or  other 
person  on  his  behalf),  the  words  *<  iJu  iaid  plainiW"  {namimg  Auii)  must 
be  inserted  here.  But  if  signed  by  the  plaintifl;  he  may  insert  either 
*'  fiM,  (A«  ttid  ptaintmr"  or**  the  SolieUor  tonu,tKe  wid  ftlmntmr  "  {naminff 
the  per9on  to  be  paiaCl  and  payment  will  be  made  aocordinffiy.  Such  pay- 
ment  will  be  nude  oj  a  crossed  cheque  or  crossed  form  ox  receipt,  waicb 
must  be  passed  through  a  bank. 
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To  the  Assistant  Paymaster-GeneraL 

I  hereby  request  that  payment  of  the  sum  of  Z. 

paid  in  as  security  for  costs  in  the  above  action,  may  be  made 
to  *  in  pursuance  of  the  certi- 

ficate of  the  Taxing  Officer  herewith  lodged  as  authority  for 
such  payment. 

(Signature) 
(Address) 

(Date)  18    . 


[Form  of  Request  for  a  Remittanee  hy  Post  of  Money  payaUe 
under  an  Order  of  the  Courts  rtf  erred  to  in  Rule  48  ] 

Postal  Address 

Date  18    . 

T»  .  .       (In  the  High  Court  of  Justice,        Division. 

Keference  to     \  r^^^^  ^^  ^^^^  ^^  Matter.  1888.     A,  No. 

Order  of  Court  I  Date  of  Order,  18    . 

Precise  title  of  ledger  credit  of  cause  \ 
or  matter  in  Pay  Office  books.       { 

I,  the  undersigned,  declare  that  I  am  the  person  to  whom  the 
sum  of  L  [or,  a  sum  of  I,  half-yearly,  or  caih^ 

COM  may  he\  is  directed  to  be  paid  by  the  above-cited  Order  of 
the  High  Court  of  Justice,  and  I  request  the  Paymaster-Greneral 
to  transmit  to  me  by  post  to  the  above  address,  the  necessary 
direction  or  other  authority  to  enable  me  to  obtain  payment  of 
the  said  stmi. 

(Signature) 

We  certify  that  the  person  who  has  signed 
this  request  is  known  to  us,  and  is  the  per- 
son  to  whom  the  sum  therein  mentioned 
is  directed  to  be  paid  by  the  above-men- 
tioned Order. 


Signatures  f  j 
To  the  Assistant  Paymaster-Greneral, 

Royal  Courts  of  Justice,  London. 


•  N.B.— If  this  request  is  signed  by  the  solicitor  of  the  person  entitled 
to  the  money,  the  name  of  such  person  must  be  inserted  here.  But  if 
signed  l:^  the  i>er8on  entitled  to  the  money,  he  may  insert  either  '*  nu  " 
or  "  my  tdicitor  "  (naming  the  person  to  be  paid) ;  and  payment  will  be  made 
accordingly.  Such  payment  will  be  made  by  a  crossed  cheque,  or  crossed 
form  of  receipt,  which  must  be  passed  through  a  bank. 

t  To  be  signed  by  two  persons,  one  of  whom  must  be  a  justice  of  the 
peace,  a  commissioner  to  administer  oaths,  or  a  clerk  in  holy  orders,  or  a 
notary  public. 
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ORDEE  AS  TO  SUPREME  COURT 
FEES,  1884. 


The  Right  Hoaourable  ROUXDELL,  EARL  OF 
SELBORNE,  Lord  High  Chancellor  op  Great 
Britain,  by  and  with  the  advice  and  consent  of 
the  undersigned  Judges  of  the  Supreme  Court, 
and  with  the  concurrence  of  the  Lords  Commis- 
sioners of  Her  Majesty's  Treasury,  doth  hereby 
in  pursuance  and  execution  of  the  powers  given 
by  the  Supreme  Court  of  Judicature  Act,  1875, 
and  all  other  powers  and  authorities  enabling 
him  in  this  behalf,  order  and  direct  in  maimer 
following : — 


The  fees  and  percentages  contained  in  the  schedule  hereto 
are  fixed  and  appointed  to  be,  and  shall  be  taken  in  the  High 
Court  of  Justice,  and  in  the  Court  of  Appeal,  and  in  any  Court 
to  be  created  by  any  commission,  and  in  any  office  which  is 
connected  with  any  of  those  Courts,  or  in  which  any  business 
connected  with  any  of  those  Courts  is  conducted,  and  b^  any 
officer  paid  wholly  or  partly  out  of  public  moneys  who  is  at- 
tached to  any  of  those  Courts,  or  the  Supreme  Court  or  any 
Judge  of  those  Courts,  or  any  of  them.  And  the  said  fees  and 
percentages  shall,  until  otherwise  determined  by  the  Treasury, 
be  taken  by  stamps  in  the  same  manner  as  heretofore,  except 
those  taken  in  the  District  Registries,  which  shall,  until  other- 
wise determined  by  the  Treasury,  be  taken  as  the  fees  and  per- 
centages are  now  taken. 

II. 

The  provisions  in  this  Order  shall  not  apply  to  or  affect  any 
of  the  matters  following  (that  is  to  say) : — 

The  existing  fees  aiKl  percentages  in  respect  of  any  of  the 
jurisdictions  which  are  not,  by  the  Supreme  Court  of 
Judicature  Acts,  1878  and  1875,  transfeired  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal ; 

The  existing  fees  and  percentages  in  respect  of  any  matters 
within  the  jurisdiction  of  the  Court  of  Probate  at  the  time 
of  the  passinff  of  the  Supreme  Court  of  Judicature  Act, 
1875,  other  than  Probate  actions,  or  in  respect  of  any 
appeal  in  Bankruptcy ; 

The  existing  fees  and  percentages  in  respect  of  any  criminal 
proceedings,  other  than  such  proceedings  on  tine  Crown 
side  of  the  Queen's  Bench  Division,  as  the  scale  contained 
in  the  schedule  hereto  may  be  applicable  to ; 
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The  existing  fees  and  percentages  in  respect  of  matters  on 
the  Revenue  side  of  the  Queen's  Bench  Dinsion,  and  pro- 
ceedings and  business  in  the  office  of  the  Queen's  Ke- 
membranoer,  other  than  such  matters,  proceedings,  and 
business  as  the  scale  contained  in  the  schedule  hereto  may 
be  applicable  to ; 

The  existing  fees  and  percentages  authorised  to  be  taken  by 
any  sheriff,  under-sheriff,  deputy-sheriff,  bailiff,  or  other 
officer  or  minister  of  a  sheriff ; 

The  existing  fees  and  percentages  directed  to  be  taken  or 
paid  |:>y  any  Act  of  Parliament  and  in  respect  of  which  no 
fee  or  percentage  is  hereby  provided  ; 

The  existing  fees  and  percentages  which  shall  have  become 
due  or  payable  before  this  Order  comes  into  operation. 

IIL 

Save  as  otherwise*  provided  by  this  Order,  all  existing  fees 
and  percentages  which  may  be  taken  in  any  of  the  Courts 
whose  jurisdiction  is,  by  the  Judicature  Acts,  1878  and  1875, 
transferred  to  the  High  Court  of  Justice  or  Court  of  Appeal,  or 
in  any  office  which  is  connected  with  any  of  those  Courts,  or  in 
which  any  business  connected  with  any  of  those  Courts  is  con- 
ducted, or  by  any  officer  paid  wholly  or  partly  out  of  public 
moneys  who  is  attached  to  any  of  those  Courts,  or  the  Supreme 
Court,  or  any  Judge  of  those  Courts  or  any  of  them,  shall  be 
and  are  hereby  abolished. 

rv. 

A  folio  is  to  comprise  72  words,  every  figure  comprised  in  a 
column,  or  authorised  to  be  used,  being  counted  as  one  word. 


The  provisions  of  Order  LXXI.  of  the  Rules  of  the  Supreme 
Court,  1883,  shall  apply  to  this  Order. 

VI. 

This  Order  shall  come  into  operation  on  the  25th  day  of 
January  1884,  and  may  be  cited  as  "  The  Order  as  to  Supreme 
Court  Fees,  1884." 


The  SCHEDULE  above  referred  to. 

An  Order  or  Rule  herein  referred  to  by  number  shall  mean  the 
Order  or  Rule  so  numbered  in  the  Rules  of  the  Supreme 
Court,  1883. 

SUMMOMSBS,  WbITB,  NoTIOES,  COMMISSIONS,  AND  WARRANTS. 

£  $,   <L 

1.  On  sealing  a  writ  of  summons  for  oommenceroent 

of  an  action      .        .        .        .        .        .        .     0  10     0 

2.  On  sealing  a  concurrent,  renewed,  or  amended  writ 

of  summons  for  commencement  of  an  action    .026 

3.  On  sealing  a  notice  for  service  under  Order  XVL, 

Rule  48 0    2    6 

4.  On  sealing  a  writ  of  mandamus  .  .        .10    0 

5.  On  sealing  a  writ  of  subpoena  for  witnesses,  not 

exceeding  three  persons 0    5    0 
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6.  On  sealing  a  writ  of  execution,  a  subpoena  pursuant 

to  the  Ck>urt  of  Probate  Act,  1858,  section  23, 

and  every  other  writ 0    5    0 

7.  On  sealing  or  issuing  an  originating  summons 

under  &e  Act  6  &  7  Vict,  c  73,  for  the  taxa- 
tion of  a  solicitor's  bill  of  costs  within  12 
months  after  delivery,  or  delivery  of  a  bill  of 
costs  by  a  solicitor,  including  the  order  to  be 
made  thereon 0  10    0 

8.  On  sealing  any  other  originating  summons  .     0  10    0 

9.  On  amending  same .0    5    0 

10.  On  sealing  or  issuing  a  summons  for  directions 

under  Order  XXX. 0  10    0 

11.  On  sealing  or  issuing  any  other  summons,  or 

Taxing  Master's  warrant  .080 

12.  On  filing  a  notice  to  have  a  reference  to  an 

Admiralty   Registrar  placed   in  the  list  for 

hearing 0  10    0 

13.  On  a  notice  in  Admiralty  actions  pursuant  to 

Order  LXVIL,  Rule  10.        .        .        .        .     0  15    0 

14.  On  sealing  or  issuing  a  commission  to  take  oaths 

or  affidavits  in  the  Supreme  Court  .        .        .500 

15.  On  every  other  commission  .        .        .10    0 

16.  On  marking  a  copy  of  a  petition  of  right  for 

service 0    6    0 

,  Appbarancbs. 

17.  On  entering  an  appearance,  for  each  person         .020 

18.  On  amendmg  same 0    2    0 

Ck>PiES. 

19.  On  a  copy  of  a  written  deposition  of  a  witness  to 

enable  a  party  to  print  the  same,  for  each 

foUo 0    0    4 

20.  On  examining  a  written  or  printed  copy,  and 

marking  or  sealing  same  as  an  office  copy,  for 

each  folio 0    0    2 

21.  On  making  a  copy  and  marking  same  as  an  office 

copy,  for  each  folio 0    0    6 

22.  On  a  C9py  in  a  foreign  language — the  actual  cost 

23.  On  a  copy  of  a  plan,  map,  section,  drawing,  photo- 

graph, or  diagram — the  actual  cost. 

24.  On  a  printed  copy  of  an  order,  not  being  an  office 

or  certified  copy,  for  each  folio        .        .        .001 

Attendances. 

25.  On  an  application,  with  or  without  a  subpoena,  for 

any  officer  to  attend  as  a  witness,  or  to  produce 
records  or  documents  to  be  given  in  evidence 
(in  addition  to  the  reasonable  expenses  of  the 
officer)  for  each  day  or  part  of  a  day  he  shall 
necessarily  be  absent  from  his  office         .        .10    0 

The  officer  may  reauire  a  deposit  of  stamps 
on  account  of  any  further  fees,  and  a  deposit  of 
money  on  account  of  any  further  expenses  which 
may  probably  become  payable  beyond  the 
amount  paid  .for  fees  and  expenses  on  the 
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application,  and  the  officer  or  his  clerk  taking 
such  deposit  shall  thereupon  make  a  memoran* 
dum  thereof  on  the  application. 

The  officer  may  also  require  an  undertaking 
in  writing  to  pay  any  further  fees  and  expenses 
which  may  become  payable  beyond  the  amounts 
so  paid  and  deposited. 

Oaths,  &a 

26.  On  taking  an  affidavit  or  an  affirmation  or  attesta- 

tion upon  honour  in  lieu  of  an  affidavit  or  a 
declaration,  except  for  the  purpose  of  receipt  of 
dividends  from  the  Paymaster- General,  for 
each  person  making  the  same  .        .        .        .016 

27.  And  in  addition  thereto  for  each  exhibit  therein 

referred  to  and  required  to  be  marked     •        .010 

FlMNG. 

28.  On  filing  a  spedal  case  or  petition  of  right  .        .10    0 

29.  On  filing,  except  in  Admirall^  actions,  and  unless 

otherwise  provided,  an  affidavit,  deposition,  or 
set  of  depositions  (including  any  exhibits 
annexed  to  any  such  affidavit  or  deposition), 
statement  of  daim  in  default  of  appearance, 
official  and  special  referees'  certificates,  peti- 
tion, preliminary  act,  submission  to  arbitra- 
tion, award,  warrant  of  attorney,  cognovit, 
bail,  satisfaction  piece,  bond,  writ  of  execution 
with  return,  and  power  of  attorney,  and  every 
other  proceeding  in  a  Probate  action  or  in  a 
Divorce  or  other  Matrimonial  cause  or  matter 
required  by  Act  of  Parliament  general  order  or 
order  in  the  action  cause  or  matter  to  be  filed 
in  the  Principal  Probate  Registry   .        .        .026 

30.  On  filing  a  scheme  pursuant  to  the  Railway  Com- 

panies Act,  1867,  or  the  Liquidation  Act,  1868     10    0 

31.  On  filing  scripts  in  a  Probate  action  or  on  deposit- 

ing, pursuant  to  an  order  in  any  cause  or  matter, 
any  documents  for  safe  custody  or  production, 
if  the  number  does  not  exceed  five' .        .      ,.050 
82.  If  exceeding  five 0  10    0 

33.  On  a  receipt  for  any  document  or  documents  to 

which  the  two  last  fees  apply,  when  delivered 
out,  or  for  any  other  document  or  documents 
when  delivered  out  of  the  Principal  Probate 
Registry 026 

34.  On  filing  an  affidavit  and  notice  under  Order 

XLVL.  Rule  4 0  10    0 

35.  On  every  minute  in  Admiralty  actions  pursuant 

to  Order  LXVI.,  Rule  8,  for  every  instrument 
or  document  to  which  the  minute  relates  (other 
than  an  exhibit,  or  any  instrument  or  document 
previously  issued  from  the  Registry  or  the 
Marshal's  office)  unless  otherwise  provided  .050 
86.  On  filing  a  bill]  of  sale  and  affidavit  therewith 
where  the  consideration  (including  further 
advances)  does  not  exceed  lOOi.       .        .        .050 
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37.  Above  1002.  and  not  exceeding  200^    .        .        .    0  10  0 

88.  Above  200Z. 10  0 

89.  On  filing  under  the  Bills  of  Sale  Acts,  1878  and 

1882|  any  other  document  to  which  the  fees 

Nob.  36,  37,  and  88  do  not  apply     .        .        .    0  10    0 

40.  On  filing  an  affidavit  of  re-registration  of  a  bill  of 

sale  or  any  such  other  document  as  in  No.  89 
mentioned 0  10    0 

41.  On  filing  a  fiat  of  satisfaction  .        .        .050 

OlBTIFIOATBB. 

42.  On  a  certificate  of  appearance,  or  of  a  pleading, 

affidavit,  or  proceeding  having  been  entered, 
filed,  or  taken,  or  of  the  negative  thereof,  unless 

otherwise  provided 0    2    6 

48.  Or  if  required  for  use  in  a  foreign  country  .        .050 

44.  Or  if  a  certificate  of  proceedings  pursuant    to 

Order  LXL,  Rule  24 0    5    0 

SSAROHBS  AND  IhSFSCTIONB. 

45.  On  an  application  to  search  for  an  appearance  or 

an  affidavit,  and  inspecting  the  same  .        .        0     10 

46.  On  an  application  to  search  an  index,  and  in- 

spect a  pleading,  judgment,  decree,  order,  or 
other  record,  unless  otherwise  expressly  pro- 
vided for  by  any  Act  of  Parliament  or  this 
Order,  and  to  inspect  scripts  filed  or  documents 
deposited  pursuant  to  an  order  for  safe  custody 
or  production,  for  each  hour  or  part  of  an  hour 
occupied 0     2    6 

47.  Not  exceeding  on  one  day 0  10    0 

Examination  op  Witnesses. 

48.  On.  every  memorandum  of  appointment  for  an 

examination  to  be  taken  before  an  Examiner  of 

the  Ck>urt 0    5    0 

49.  On  every  witness  sworn  and  examined  by  an 

officer  of  the  Court  in  his  office,  unless  other- 
wise provided,  including  oath,  for  each  hour  or 
part  of  an  hour 0  10    0 

50.  On  an  examination   of   witnesses  by  any  such 

officer  away  from  the  office  (in  addition  to 
reasonable  travelling  and  other  expenses),  per 
day 8    0    0 

51.  The  officer  may  require  a  deposit  of  stamps  on 

account  of  fees  and  a  deposit  of  money  on 
account  of  expenses,  which  may  probably  be- 
come payable  beyond  any  amount  paid  for 
fees  and  expenses  upon  the  examination,  and 
the  officer,  or  his  clerk,  taking  such  deposit 
shall  thereupon  make  a  memorandum  thereof 
and  deliver  the  same  to  the  party  making  the 
deposit 

The  officer  may  also  require  an  undertaking, 
in  writing,  to  pay  any  further  fees  and  ex- 
penses wMch  may  become  payable  beyond  the 
amount  so  paid  and  deposited. 
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52.  On  entering  or  setting  down,  or  re-entering  or 

resetting  down  an  appeal  to  the  Court  of  Ap- 
peal, or  a  cause  or  matter  for  trial  or  bearing 
in  any  Court  in  London  or  Middlesex  or  at  any 
assizes  including  hearing  on  further  considera- 
tion where  no  such  fee  was  paid  on  the  original 
hearing,  whether  on  summons  adjourned  from 
Chambers  or  otherwise,  and  including  special 
case,  a  petition  in  a  Divorce  or  Matrimonial 
cause  or  matter  by  which  a  proceeding  is  com- 
menced, and  petition  of  right,  but  not  any 
other  petition,  nor  any  other  summons  ad- 
journed from  Chambers 2    0    0 

53.  On  entering  directions  of  the  Judge  at  a  trial 

pursuant  to  Order  XXXVI.,  Rules  41  and  42, 

and  certifying  same  when  required  .        .        .10    0 

54.  On  writing  for  the  attendance  of  Trinity  masters 

or  other  assessors  on  the  hearing  of  an  Ad- 
miralty action  .        '        .        .     0  10    0 

55.  On  answering  and  setting  down  for  hearing  in 

Court,  a  petition  by  which  any  proceeding  is 
commenced,  unless  otherwise  provided    .        .10    0 

56.  Any  other  petition 0  10    0 

Judgments,  Decrees,  and  Ordkbs. 
On  drawing  up  and  entering  judgments,  decrees,  and 
orders  — 

57.  If  made  in  Court  on  the  original  hearing  or  hear- 

ing on  further  consideration  of  a  cause,  or  on 
the  hearing  of  a  special  case  or  petition,  or  on 
any  application  to  the  Court  of  Appeal  unless 

otherwise  provided 10    0 

Where  in  a  Divorce  or  Matrimonial  cause  or 
matter  a  decree  niti  is  made,  and  afterwards  a 
decree  absolute,  no  fee  shall  be  payable  on  the 
decree  absolute. 

58.  If  a  judgment  without  hearing  in  Court  or  a  final 

order  in  a  Probate  action  made  by  a  Registrar, 
or  if  an  order  made  in  a  Probate  action  or  in  a 
Divorce  or  Matrimonial  cause  or  matter  on  a 
motion,  including  filing  the  case  or  application 
on  which  the  ordei*  is  made       .  .        .     0  10    0 

59.  If  made  on  the  hearing  of  an  originating  summons, 

unless  otherwise  provided        .        .        .        .     0  10    0 

60.  If  made  at  Chambers  in  the  Chancery  Division  on 

the  hearing  of  a  cause  or  matter  on  further 
consideration 0  10    0 

61.  If  made  under  Order  XV.,  Order  XXXII.,  Rule 

6,  or  Order  XXXIU.,  Rule  2 .        .  .0100 

62.  If  made  on  any  application  by  Order  LV.,  Rule  2, 

directed  to  be  disposed  of  in  Chambers  com- 
prised in  sectidns  (1),  (2),  (3),  (5),  (6),  (7).  or  (10) 
of  the  said  Rule,  exclusive  of  those  comprised 
in  section  (12)  of  the  same  Rule  .        .    0  10    0 

63.  If  an  order  of  course  on  a  petition  of  right  .        .    0  10    0 

64.  If  an  order  for  a  commission  on  a  petition  of  right     10    0 

65.  If  an  order  of  course  under  the  Act  6  k  7  Vict:  c. 
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78,  to  tax  a  solicitor's  bill  of  costs  within  12 
months  after  delivery,  or  for  delivery  of  a  bill 
of  costs  by  a  solicitor  where  fee  No.  7  is  not 
applicable 0  10    0 

66.  On  any  other  order,  including  an  agreement  filed 

pursuant  to  Order  LIL,  Rule  23,  in  Admiralty 

actions,  and  filing  same 0    5    0 

67.  On  signing  a  note  or  memorandum  of  an  order 

pursuant  to  Order  LII.,  Rule  14,  when  required 

for  production,  where  no  order  is  drawn  up     .030 

68.  On  a  memorandum  to  enter  an  order  nunc  pro 

tunc 0    5    0 

On  Pbocekdings  in  thb  Chancery  Division,  at  the  Judges' 

ChAMBEBS,   OB    BEFORE    A    TaXINO    MaSTEB    OB    DISTRICT 

Rboistrab. 

69.  On  the  sale  or  mortgage  of  any  land  or  heredita-  £    t,    d. 

ments  pursuant  to  any  order  directing  a  sale 
or  mortgage  with  the  approbation  of  the  Judge 
made  in  any  cause  or  matter  for  the  purpose  of 
raising  money  to  be  dealt  with  by  the  Court 
in  such  cause  or  matter,  for  every  100^  or 
fraction  of  1001.  of  the  amount  raised      .        .020 

70.  On  the  approval  of  the  purchase  of  any  land  or 

hereditaments,  or  of  the  title  to  any  land  or 
hereditaments  to  be  purchased  pursuant  to  any 
order  in  any  cause  or  matter  with  money 
under  the  control  of  the  Court  in  such  cause 
or  matter,  for  every  1002.  or  fraction  of  1002. 
of  the  amount  of  the  purchase-money      .        .020 

71.  On  proceedings  pursuant  to  an  order  in  any  cause 

or  matter  where  the  amount  of  the  outstanding 
or  undisposed  of  estate  of  a  deceased  person  or 
of  the  estate  subject  to  any  trust  or  partner- 
ship shall  be  ascertained  for  the  purpose  of 
being  dealt  with  in  such  cause  or  matter  with- 
out deducting  any  payment  to  creditors  or 
parties  interested  after  the  commencement  of 
the  cause  or  matter,  for  every  1002.,  or  portion 
of  1002.,  of  the  amount  or  vsdue  thereof  .        .010 

72.  On  taking  an  account  of  money  received  by  an 

executor,  administrator,  trustee,  agent,  solicitor, 
mortgagee,  co-tenant,  partner,  receiver,  guar- 
dian, consignee,  bailee,  manager,  provisional 
official  or  other  liquidator,  sequestrator,  or 
execution  creditor,  or  other  person  liable  to 
account,  for  every  1002.  or  fraction  of  1002.  of 
the  amount  found  to  have  been  received  with- 
out deducting  any  payment     .         .        .        .010 

73.  On  taking  an  account  of  the  debts  or  ascertaining 

the  amount  of  any  debt  due  from*  a  deceased 
person  or  from  any  company  in  any  cause  or 
matter  when  any  creditor  shall  be  required  to 

Erove  his  debt  otherwise  than  by  production  of 
is  security,  for  every  1002.  or  fraction  of  1002. 
of  the  amount  found  to  be  due  to  such  creditor. 
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£    8,     d. 

or  (if  more  than  one)  of  the  aggregate  amount 

f«nnd  to  be  due  to  all  such  cr^itors  .010 

74.  And  in  any  such  caae,  if  after  evidence  adduced 

by  the  creditor  his  claim  shall  be  disallowed,  on 

each  such  claim 0  10    0 

75.  On  taking  an  account  of  or  ascertaining  the 

amount  due  in  respect  of  the  debentures  or 
bonds  of  a  joint  stock  or  other  company,  for 
every  100/.  or  fraction  of  1001.  of  the  aggre- 
gate amount  found  to  be  due  .  .020 

76.  On  an  inquiry  to  ascertain  the  heir  and  next-of 

kin,  or  the  heir  or  next-of-kin  of  any  one  or 
more  than  one  deceased  person  whose  estate  is 
being  administered  in  any  cause  or  matter  or 
in  respect  of  whose  estate  an  application  is 
made  under  Order  LV.,  Rule  8,  and  on  any 
such  inquiry  at  Chambers  upon  an  application 
under  the  Act  10  &  11  Vict  c.  96  (the  Trustee 
Relief  Act)  or  the  Lands  Clauses  Consolida- 
tion Act,  1845,  or  any  other  Act  whereby  the 
purchase-money  of  any  property  sold  is  directed 
to  be  paid  into  Court 10    0 

77.  On  settling  a  list  of  shareholders  entitled  to  a 

return,  where  there  is  any  money  to  be  re- 
turned, or  a  list  of  contributories,  for  every 
person  settled  on  either  such  list  not  exceed- 
ing 2,000  0    2    0 

78.  On  settling  under  the  13th  section  of  the  Com- 

panies Act,  1867,  the  list  of  the  creditors  of  a 
limited  company  which  proposes  to  reduce  its 
capital 5     0    0 

79.  On  settling  a  scheme  pursuant  to  the  Railway 

Companies  Act,  1867,  or  the  Liquidation  Act, 

1868 6     0    0 

80.  On  settling  a  scheme  for  the  management  of  a 

charity 2    0    0 

^1.  On  a  certificate  of  a  Chief  Clerk,  Taxing  Master, 
or  District  Registrar  of  the  result  of  any  pro- 
ceeding or  taxation  of  costs  before  him,  in- 
cluding one  or  any  number  of  matters     .        .0100 
The  amount  on  which  the  fee  No.  69  is  payable  shall  not  in- 
clude the  amount  which  may  be  payable  out  of  the  money  raised 
to  any  mortgagee  or  other  person  entitled  to  any  charge,  estate, 
or  interest  on  or  in  the  property  sold  when  such  mortgagee  or 
other  person  is  not  in  respect  of  his  mortgage,  charge,  estate,  or 
interest  a  party  to  the  cause  or  matter  in  which  the  order  is 
made  or  bound  by  the  proceedings  although  he  may  consent  to 
or  concur  in  the  sale. 

The  amount  on  which  the  fee  Na  71  is  payable  shall  not  in* 
dude  any  outstanding  debts  believed  to  be  bad  or  irrecoverable, 
nor  any  property  the  value  of  which  is  undefined  or  uncertain, 
nor  any  property  to  which  the  fee  No.  69  is  applicable,  nor  any 
money  on  which  the  fee  No.  72  shall  be  payable  in  the  same 
cause  or  matter. 

The  amount  on  which  either  of  the  fees  No.  70  and  72  is  pay* 
able  shall  not  include  any  sum  of  money  or  any  money  arising 
from  the  sale  of  any  property  upon  which  either  of  the  fees  No. 
69  and  71  shall  have  been  previously  paid. 
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The  value  of  any  itooks,  funds,  debentures,  securities,  shares, 
or  other  property,  the  prioe  of  which  is  quoted  in  the  London 
Daily  Stock  and  Share  List,  published  by  the  authority  of  the 
Committee  of  the  Stock  Exchange,  to  which  the  fee  No.  71  is 
applicable,  shall  be  the  closing  price  quoted  in  such  published 
list  on  the  day  prenous  to  the  fixing  the  amount  of  such  fee. 

When  the  fee  No.  72  shall  be  appUcable  to  any  money  received 
which  shall  be  invested  or  deposited  in  a  bank,  and  again  be  re- 
ceived from  such  investment  or  deposit,  or  shall  be  paid  by  one 
person  accounting  to  any  other  person  accounting  in  the  same 
cause  or  matter,  or  in  any  other  similar  case,  the  fee  shall  not 
be  payable  twice  on  the  same  money  in  the  same  cause  or  matter. 

When  the  fee  Hhall  be  payable  on  the  money  raised  by  the  sale 
of  property,  and  the  same  property  shall  be  resold,  in  the  same 
cause  or  matter,  the  fee  payable  on  the  first  sale  shall  be  de- 
ducted from  the  fee  payable  on  the  second  sale. 

The  amounts  for  or  in  respect  of  which  the  following  fees 
are  payable  shall  be  limited  to  200,000^  in  the  following  cases 
— (a)  the  amount  raised  at  any  time  or  times  in  the  same  cause 
or  matter  in  the  cases  to  which  the  fee  No.  69  is  applicable ;  (b) 
the  amount  of  purchase-money  to  be  invested  purjroant  to  any  one 
order  in  the  cases  to  which  the  fee  No.  70  is  applicable ;  (e)  the 
amount  in  the  same  cause  or  matter  of  the  value  of  the  outstand- 
ing or  undisposed  of  estate  whenever  ascertained  in  the  cases  to 
which  the  fee  No.  71  is  applicable ;  {d)  the  amount  at  any  time  or 
times  in  the  same  cause  or  matter  found  to  have  been  received 
by  any  executor,  administrator,  or  trustee  in  the  cases  to  which 
the  fee  Na  72  is  i4)plicable,  except  in  the  case  of  a  trustee 
directed  to  account  periodically,  and  in  that  case,  and  in  all  other 
cases  to  which  the  fee  No.  72  is  applicable,  the  amount  found 
to  be  due  by  any  one  certificate  or  on  any  one  account ;  (e)  the 
amount  at  any  time  or  times  in  the  same  cause  or  matter  found 
to  be  due  to  a  creditor  or  creditors  in  the  cases  to  which  the  fee 
No.  73  is  i^plicable ;  (/)  the  amount  found  to  be  due  in  respect 
of  debentures  or  bonds  in  the  cases  to  which  the  fee  No.  75  u 
applicable. 

The  fees  Nos.  69  to  80  inclusive  shall  become  due  and  payable 
by  the  party  conducting  the  proceedings  to  which  they  apply  as 
part  of  his  costs  of  such  proceedings,  and  be  allowed  as  follows 
or  otherwise  as  the  Court  or  a  Judge  shall  direct ;  that  is  to  say, 
the  fee  No.  71  shall  become  due  and  payable  upon  making  the 
certificate  or  order  by  which  the  outstanding  or  undisposed  uf 
estate  is  ascertained  or  as  to  any  part  thereof  the  value  of  which 
is  at  that  time  undefined  or  unascertained,  and  which  during  the 
further  proceedings  in  the  cause  or  matter  shall  be  realised  or 
the  value  of  which  shall  be  ascertained  upon  any  order  or  certi- 
ficate made  when  or  after  the  same  shall  be  so  realised  or  the 
value  thereof  ascertained.  The  fee  No.  72  on  taking  the  account 
of  a  receiver,  guardian,  consignee,  bailee,  manager,  liquidator, 
sequestrator,  or  execution  creditor,  or  a  trustee  directed  to  pass 
his  accounts  periodically  shall,  upon  payment,  be  allowed  in  the 
account,  unless  otherwise  ordered  by  the  Court  or  a  Judge.  The 
fee  No.  72  in  the  other  cases  to  which  it  applies,  and  the  fees 
Nos.  69,  70,  and  73  to  80  inclusive,  shall  become  due  and  pay- 
^ble  by  the  party  conducting  the  proceeding,  on  making  the 
certificate  or  order  on  the  result  of  the  sale,  purchase,  account, 
inquiry,  or  other  proceeding  to  which  the  fee  is  applicable ;  bnt 
if  the  Court  or  a  Judge  shall  be  of  opinion  that  the  cost  of  the 
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party  liable  to  the  payment  of  any  such  fees  will  become  payable 
oot  of  any  fonds  or  moneys  in  Ck)art  or  to  be  brought  into  Court, 
the  Conrt  or  Judge  may  suspend  the  payment  of  any  such  fees 
untQ  such  funds  or  moneys  are  dealt  with,  or  for  such  other  time 
as  may  be  thought  fit,  in  which  case  the  amount  payable  shall 
be  stated  in  the  certificate  or  order  upon  which  the  same  are 
payable,  or  in  some  subsequent  certificate  or  order  upon  which 
the  same  are  payable,  or  in  some  subsequent  certificate  or  order 
and  where  such  fees  have  not  been  paid,  and  the  costs  are 
directed  to  be  paid  out  of  money  in  Court  or  out  of  the  pro- 
ceeds of  securities  in  Court,  the  Taxing  Master  shall  certify 
the  amount  of  fees  payable  in  respect  of  such  proceedings,  and 
the  Paymaster  shall,  if  so  provided  by  the  Rules  under  the 
Supreme  Court  of  Judicature  (Funds,  Sec)  Act,  1883,  carry  over 
the  amount  so  certified  to  be  payable  from  the  account  of  which 
such  moneys  or  proceeds  are  placed  to  a  separate  account  in  the 
books  of  the  Fay  Office  for  fees  on  proceedings  or  otherwise  as 
shall  be  provided  by  such  Rules,  and  the  amount  shall  from  time 
to  time,  as  the  Treasury  may  direet,  be  paid  to  the  account  of 
Her  Majesty's  Exchequer. 

On  Pboobbdings  in  the  Quein'b  Bench  and  Pbobate  Divobcb 
AND  Admiralty  Divisions,  except  in  Admiralty 
AonoNB,  BBroRB  a  Mabteb  Reqistbar  OB  Distbict 
Rboutbab. 

£  i.  cL 
82.  The  fee  No.  72  on  taking  accounts  applicable  to 
proceedings  in  the  Chanceiy  Division  upon 
similar  proceedings  in  these  Divisions — 
88.  On  every  other  reference,  investigation,  or  in- 
quiry, including  examination  of  witnesses,  if 
any,  for  every  hour  or  part  of  an  hour  the 
officer  is  occupied   .        .        .        .        .        .     0  10    0 

On  Procbedinos  in  the  Pbobate  Divobcb  and  Admiralty 
Division,  in  Admibalty  Actions  on  befebenoes  before 
A  Registrar  ob  Distbict  Rboistbab. 

84.  On  any  reference  to  the  Registrar,  including  .        From 
examination  of   witnesses,  if  any,  having  /      5     5     a 
regard  to  the  nature  and  importance  of  the  >         . 
accounts  and  other  matters,  and  to  the  time  \    je  1  ^     a 
occupied.  ^ 


From 

5     5     0 

to 


85.  If  the  attendance  of  one  or  more  merchants  is 

required,  for  each  merchant  the  same  fees 

as  to  the  Registrar (     15  T5 

86.  In  cases  of  great  intricacy,  or  very  laitfe  amount, 

occupying  more  than  two  full  days,  larger  fees 
may  be  taken,  not  exceeding  five  guineas  addi- 
tional per  day  to  the  Registrar  and  for  each 
merchant,  for  every  day  beyond  two  full  days. 

87.  In  cases  where  the  accounts  to  be  investigated  \      From 

do  not  exceed  500L,  and  where  the  timer      1     1 
occupied  is  short,  fees  may  be  taken  for  the  t  to 

Registrar  and  each  merchant  of  .  .  )      4     4 
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;  88.  On  every  reference 6     0    0 

89.  And  for  every  hour  or  part  of  an  hour  he  is 

occupied  beyond  two  full  days         .        .        .     0  10    0 

90.  On  every  sitting  elsewhere  than  in  London  or 

Middlesex  a  further  fee  for  every  night  the 

Official  Referee  shall  be  absent  from  London  .     1  11    6 

91.  And  for  his  clert 0  15    0 

The  fees  Nos.  82  to  91  inclusive  shall  become  due  and  pay- 
able by  the  party  conducting  the  proceedings  on  the  report  of 
the  result  of  the  reference  or  otherwise  as  hereinafter  provided 
where  no  such  report  is  made. 

The  above-mentioned  fees  Nos.  69  to  80  and  82  to  91  inclu- 
sive shall  be  due  and  payable,  when  no  certificate,  report,  or 
order  is  made,  by  the  party  conducting  the  proceedings  on  the 
completion  of  such  proceedings ;  or  if  not  completed,  a  due  pro- 
portion shall  be  payable  on  so  much  of  the  proceedings  as  shall 
have  taken  place,  the  amount  to  be  fixed  by  the  officer. 

In  these  cases  the  fees  shall  be  paid  by  stamps  impressed  upon 
or  affixed  to  a  memorandum  stating  on  what  account  such  fees 
are  paid. 

A  deposit  of  stamps  on  account  of  the  fees  applicable  to  any 
proceeding  may  be  required  before  such  proceeding  is  com- 
menced, or  at  any  time  during  the  course  thereof,  and  in 
Admiralty  actions,  when  Order  LYL,  Rule  4,  i^pliee,  such 
stamps  shall  be  affixed  as  therein  provided,  and  in  all  other 
cases  a  memorandum  of  the  amount  deposited  shall  be  delivered 
to  the  party  making^the  deposit 

In  the  Admiraltt  Marshal's  Office. 

£   $.  d. 

92.  On  the  execution  of  a  warrant   .        .        .        .200 

93.  On  the  execution  of  an  attachment,  for  every 

person  attached 10    0 

94.  On  the  execution  of  any  decree,  order,  commission, 

or  other  instrument  under  Order  LXVIL        .10    0 

95.  On  attending,  appointing,  and  swearing  appraisers    10    0 

96.  On  delivering  up  a  ship  or  goods  to  a  purchaser 

agreeably  to  the  inventory       .        .        .        .10    0 

97.  On  attending  the  delivery  of  cargo,  or  sale  or 

removal  of  a  ship  or  goods,  per  day         .        .200 

98.  On  retaining  possession  of  a  ship  with  or  without 

caxgo,  or  of  a  ship's  cargo  without  a  ship,  to 
include  the  cost  of  a  ship-keeper,  if  required, 
per  day 0     5    0 

99.  On  a  report  as  to  the  sufficiency  of  sureties        .     0  10    0 

100.  If  the  Marshal  or  any  of  his  substitutes  is  re- 

quired to  go  a  greater  distance  than  five  miles 
from  his  office  to  perform  any  of  the  above 
duties,  he  shall  be  entitled  to  his  reasonable 
expenses  for  travelling,  board,  and  mainten- 
ance, in  addition  to  the  above  fees  . 

101.  On  the  sale  of  any  vessel  or  goods  sold  pursuant 

to  a  Decree  or  Order  of  the  Court,  for  every 

501.  or  fraction  of  502.  realised         .        .        .    0  10    0 
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Taxation  of  Co^ts. 

102.  On  taxing  a  bill  of  costs  where  the  amount    £    8,  d, 

allowed  does  not  exceed  4^.       .  .        .020 

103.  Where  the  amount  exceeds   iL,  for  every  2Z. 

allowed  or  a  fraction  thereof  .        .        .        .010 

These  fees,  unless  otherwise  provided,  shall  be  taken  on  signing 
the  certificate  or  on  the  allowance  of  the  bill  of  costs  as  taxed  ; 
but  the  fees  shall  be  due  and  payable,  if  no  certificate  or 
allocatur  is  required,  on  the  amount  of  the  bill  as  taxed,  or  on 
the  amount  of  such  part  thereof  as  may  be  taxed,  and  the 
solicitor  or  party  suing  in  person  shall  in  such  case  cause  the 
proper  stamps  (the  amount  thereof  to  be  fixed  by  the  officer) 
to  be  impressed  on  or  affixed  to  the  bill  of  costs. 

The  Taxing  Officer  may  require  a  deposit  of  stamps  on 
account  of  fees  before  taxation  not  exceeding  the  fees  on  the 
full  amoimt  of  the  costs  as  submitted  for  taxation,  and  the 
officer  or  his  clerk  on  taking  such  deposit  shall  make  a  memor- 
andum thereof  on  the  bill  of  costs. 

Order  V.,  Rule  68,  of  the  Chancery  Funds  Consolidated 
Rules,  1874,  shall  continue  to  be  acted  upon  in  cases  to  which 
it  is  applicable. 

On  Peooeidings  in  the  Pat  Ofpioe  op  thb  Supremb  Court. 

104.  On  a  certificate  of  the  amount  and  description  of    £  t.  d. 

any  money,  funds,  or  securities,  including  the 

request  therefor 0    10 

105.  On  a  transcript  of  an  account  for  each  opening, 

including  the  request  therefor  .         .020 

106.  On  a  request  to  the  Paymaster,  Bank  of  England, 

or  a  Registrar  of  the  Probate  Divorce  and 
Admiralty  Division  (unless  otherwise  pro- 
vided), for  any  of  the  following  purposes: 
paying,  lodging,  transferring,  or  depositing 
money,  funds,  or  securities  in  Court  without 
an  order,  or  money  in  addition  to  the  amount 
directed  by  an  order  to  be  paid  in ;  paying 
out  of  Court  any  money  without  an  order  or  a 
certificate  of  a  Taxing  Officer ;  information  in 
writing  in  respect  of  any  money,  funds,  or 
securities,  or  any  transaction  in  the  Pay  Office    0,1     0 

107.  On  a  request  for  information  respecting  any 

money,  funds,  or  securities  to  the  credit  of  any 
cause  or  matter  contained  in  any  list  prepared 
by  the  Paymaster  of  causes  and  matters  to  the 
credit  of  which  any  money,  funds,  or  securities 
have  not  been  deiJt  with  during  15  years        .026 

108.  On  an  affidavit  for  the  purpose  of  paying,  trans- 

ferring, or  depositing  any  money,  funds,  or 
securities  in  Court  pursuant  to  the  Statute  10 
k  11  Vict.  c.  96 0    10 

109.  On  preparing  a  power  of  attorney      .        .        .030 

Rboibtbb  of  JuDomNTs  AND  Lis  Pendens. 

110.  On  registering  a  judgment  or  lU  pendenSf  al- 

though more  than  one  name  may  have  to  be 
registered 0    2    6 
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111.  On  re-registering  same 0    10 

112.  On  a  search  for  each  name  .  .010 
118.  On  a  certificate  of  entry  of  satiBfaction  .010 

114.  On  a  request  for  a  search  and  certificate  pur- 

suant to  Order  LXL,  Rule  28  .050 

1 15.  If  more  than  one  name  included  in  the  same  re- 

quest, for  each  additional  name       .  .020 

116.  On  a  duplicate  certificate,  if  not  more  than  three 

folios 0    10 

117.  For  every  additional  folio 0    0    6 

118.  On  every  continuation  search,  if  requested  with- 

in 14  days  of  any  former  search  (the  result  to 

be  endorsed  on  such  certificate)       .  .010 

119.  On  a  certificate  of  a  judgment  for  registration 

in  Ireland  or  Scotland  under  the  Judgments 
Extension  Act,  1868,  including  affidavit.        .020 

120.  On  filing  for  registration  a  certificate  issued  out 

of  the  Courts  of  Dublin  or  Court  of  Session  in 
Scotland  under  the  laftt-mentioned  Act,  al- 
though more  than  one  name  may  have  to  be 
registered  under  the  said  Act .        .        .        .070 

121.  On  every  certificate  of  the  entry  of  a  satisfac- 

tion under  the  last-mentioned  A6t  .  .010 

122.  On  a  search  made  in  one  or  both  of  the  registers 

of  Irish  and  Scotch  judgments,  for  each  name     0    10 

M18OELLANKOU8. 

123.  On  a  report  of  a  Private  Bill  in  Parliament       .500 

124.  On  an  iJlowance  of  byelaws  or  table  of  fees       .10    0 

125.  On  a  fiat  of  a  Judge 0    5    0 

126.  On  signing,  settling,  or  approving  an  advertise- 

ment     0  10    0 

127.  On  taking  the  acknowledgment  of  a  deed  by  a 

married  woman 10    0 

128.  On  an  appointment  of  a  receiver  in  a  Probate 

action 10    0 

129.  On  taking  a  recognisance  or  bond,  whether  one 

or  more  than  one  recognisor  or  obligor,  and 
whether  entered  into  by  all  at  one  time  or  not    0  10    0 

130.  On  assignment  of  a  bond 0    5    0 

181.  Ou  taking  bail,  and  taking  same  off  the  file  and 

delivering 0     2    0 

132.  On  a  commitment 0    5    0 

188.  On  an  application  to  produce  Judges*  notes       .050 

184.  On  appointment  of  commissioners  under  glebe 

exchange 10    0 

185.  On  vacating  a  recognisance        .  .        .     0  10    0 

186.  On  a  citation 0    5    0 

187.  On  the  admission  or  re-admission  of  a  solicitor  .500 

188.  On  filing  a  claim  in  the  Admiralty  Registry  for 

repayment  of  the  excess  of  wages  paid  to  a 
substitute  hired  in  the  place  of  a  volunteer 
into  the  Royal  Navy,  including  copy  sent  to 
the  Admiralty 0  10    0 

189.  On  the  opinion   of   the  Admiralty  Registrar 

objecting  to  the  claim 0  10    0 


Order  as  to  Supreme  Court  Fees.  703 

£   9.    d, 

140.  On  a  certificate  of  the  Admiralty  Registrar 

ordering  payment^  of  amount  due,  including 
the  copy  to  be  sent  to  the  Accountant-Grenertd 
of  theNav^ .     0  10    0 

141.  On   registering  in  the  Admiralty  Registry  a 

power  of  attorney  for  a  Queen's  Ship  generally, 
and  a  copy  thereof  for  the  Accountant-Greneral 
of  the  Navy     .        .  •         •        •        .    1  10    0 

142.  On  registering  same  specially     .        .        .        .     0  10     0 

143.  On  taJung  accounts  by  the  Admiralty  Registrar 

in  NaviJ  Prize  matters 0     5    0 

144.  On  Admiralty  Registrar  writing  letters  in  re- 

gard to  Naval  Prize  matters    .  .        .0100 

145.  On  eveiy  50^.,  or  fraction  of  50Z.,  paid  out  of  the 

Admiralty  R^istry  in  any  action,  or  to  the 

Naval  Prize  Account 0    5    0 

No  fee  is  payable  on  the  transfer  of  money  from  the  Admir- 
alty Registry  to  the  Naval  Prize  Account. 

ExAiONBBs'  Fees. 

1.  For  every  examination  before  an  Examiner  of.  £   «.    «/•  5-^f*  ^' 

the  Court  within  three  miles  from  the  principal  ^  '  ^®^*' 

entrance  of  the  Royal  Courts  of  Justice         .110 

2.  For  the  Examiner's  clerk 0    2    6 

3.  For  each  hour,  or  part  of  an  hour,  occupied  in 

such  examination  beyond  two  hours         .        .     0  10    6 

4.  For  the  Examiners*  clerk,  where  such  examina- 

tion occupies  more  than  three  hours  (in  addi- 
tion to  fee  No.  2)  per  day        .         .        .        .026 

5.  For  every  examination  before  an  Examiner  of 

of  the  Court  elsewhere  than  within  three  miles 
from  the  principal  entrance  of  the  Royal  Courts 
of  Justice 5    5    0 

6.  For  every  day  of  six  hours,  or  part  of  a  day, 

occupied  in  such  examination  beyond  the  first 

day 5    5    0 

The  party  prosecuting  the  order,  or  his  solicitor,  shall  also 

pay  all  reasonable  travelling  and  other  expenses,   including 

charges  for  the  room  (other  than  the  Examiner's  chambers) 

where  the  examination  is  taken.. 

N.B.  The  fees,  Nos.  1,  2,  and  5  (<u  ^  case  may  he)  shall 

be  paid  by  the  party  prosecuting  the  order,  or  his  solicitor, 

on  obtaining  the  Examiner's  note  of  time  and  place  for  the 

examination.     The  fees,  Nos.  8,  4,  and  6  {a*  the  case  may 

he)  shall  be  paid  so  soon  as  the  examination   has  been 

concluded,  together  with  any  travelling  or  other  expenses 

as  above  mentioned. 

Appeals  feom  Infebior  Coubts.  ^        rf  r  b  c 

On  filing 0  10    0  ^"»- 1^** 

On  hearing 10    0 

On  drawing  up  judgment 0  10    0 
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Order  LXIV.  deals  with  time  generally ;  and  of  the  enlargement  or 
abridgment  of  the  period  allowed  for  taking  any  proceeding.  The  time 
for  delivering  or  amending  any  pleading  may  be  enlarged  by  consent  in 
writing  without  any  application  to  the  Court  by  r.  8.  And  wide  powers 
are  given  to  the  Court  under  r.  7.  In  any  case  in  which  any  particular 
number  of  days  not  expressed  to  be  clear  days  is  prescribed  by  these  Rules, 
the  same  shall  be  reckoned  exclusively  of  the  first  day,  and  inclusively  of 
the  last  day  (r.  12).  The  times  and  hours  during  which  the  offices  are 
open  are  regulated  by  Order  LXIII.  pp.  463-466. 

The  hours  at  which  summonses  are  returnable  are  regulated  by  Order 
LIV.  p.  404  ;  and  the  service  of  Orders  by  Order  LXVII.  p  509. 


ACCOUNT, 

Application  for. 

Accounts  and  inqui- 
ries, certificate  to  be 
binding  on  all  par- 
ties, unless  varied. 

Provided  that  in  the 
case  of  a  certificate 
to  be  acted  on  by 
Paymaster-  General 
without  further  or- 
der, or  on  passing 
receiver's  accounts. 

Order  to  be  brought 
into  Chambers  by 
party  entitled. 

Order  for  administra- 
tion, execution  of 
trusts,  partition  or 
sale,  under  O.  xv., 
O.  xxxiii.  Affecting 
persons  not  pai-ties. 

ACTION, 

Where  no  proceeding 
taken  for  one  year. 

Standing  over  general- 
ly or  marked  "  abat- 
ed,*' to  be  struck  out 
of  Cause  Book. 

Dismissal  of,  as  frivo- 
lous, &c. 


After  time  for  appearance 
has  expired. 

By  summons  before  the  ex- 
piration of  8  clear  days 
after  filing  certificate. 

The  application  is  to  be 
made  2  dear  days  after 
the  filing. 


Within  10  days  after  the 
same  has  been  passed  and 
entered,  and  in  default 
the  opposite  party  may. 

Person  bound  by  the  order 
may  apply  to  vary,  within 
1  month  after  service  of 
the  order. 


1  month's  notice  to  proceed 

to  be  given. 
At  the  expiration  of  1  year. 


O.  XV.  r.  2,  p.  150. 
O.lv.r.70,p.426. 

O.lv.r.70,p.426. 


O.  Iv.  32,  p.  417. 


O.  xvi  r.  40,  p. 
171. 


O.hdv.  13,p.469. 
O.xviL10,p.l84. 

O.  XXV.  4,  p.  243. 
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ADMINISTRATION, 

Affidavit  of  executor, 
verifying  list  of 
claims. 

Subject  to  postpone- 
ment bj  oi^er. 

Notice  to  creditor, 
whose  claim  has 
been  disallowed,  to 
attend  and  prove 
the  same. 

Person  interested, 
served  with  notice 
of  judgment}  may 
mpply  to  vary. 

ADMIRALTY  BAIL, 

Commencing  action 
against  property  in 
respect  of  whi<^  a 
caveat  has  been  en- 
tered. 

Party  on  whose  behalf 
caveat  entered,  if 
sum  does  not  exceed 
amount  for  which 
he  has  undertaken. 

Gaveatremains in  force. 

Delays  required  in 
takimrbail 

Where  bail  not  given 
or  paid  into  Regis- 
try. 

Bail  bond  not  to  be 
filed,  unless  by  ocm- 
sent 

ADMIRALTY  REFER- 
ENCES, 

Time  for  filing  chums 
and  affidavits. 

Counter-affidavits  .    . 


Further  affidavits  .    . 

Setting  down  for  hear- 
ing. 
Taking  up  report    .     . 


Time  for  objection 


To  be  filed  7  dear  days 
before  time  appointed  for 
adjudication. 

Till  after  day  i^ypolnted  for 
adjudication. 

7  days  at  least  .    •    •    •    . 


Within  1  month  from  service 
of  notice. 


Solicitor  to  serve  copy  writ 
forthwith  on  party  who 
has  entered  caveat. 


To  give  bail  or  pay  same 
into  Registry  within  8 
days  from  service  of  writ 
or  copy  writ 

6  months. 

May  be  dispensed  with  by 
consent. 

12  days  from  the  filing  of 
the  notice  undertaking  to 
appear  plaintifTs  solidtor 
may  proceed  in  default 

TUl  24  hours  after  notice  of 
names  and  addresses  of 
sureties  has  been  served. 


Within  12  days  from  the 
day  when  order  of  refer- 
ence made. 

Within  12  days  from  the 
day  when  claim  and 
affidavits  filed. 

Within  6  davs  from  filing 
counter-affidavits. 

Within  8  days  from  the  fil- 
ing the  further  affidavits. 

Within  6  days  of  receipt  of 
notice  that  the  report  is 
ready. 

6  days  from  filing  report, 
notice  to  be  filed  in  Regis- 
try, copy  whereof  has  been 
served  on  opposite  solicitor. 


0.1v.r.62,p.422. 

0.1v.r.68,p.422. 
O.  Iv.  r.  56,  p.  428. 


O.  xvi.  40,  p.  171. 


O.  xxix.  r.  14,  p. 
255. 


O.  xxix.  r.  15,  p. 
255. 


O.lxiv.l5,p.470. 
O.  Ixiv.  10,  p.  469. 

O.  xxix.  r.  16,  p. 
256. 


O.xii.r.20,p.l88. 

O.  Ivl  r.  2,  p.  427. 

0.1vi.r.2,p.  427. 

0.1vi.r.  3,p.  427. 
0.  Ivl  r.  4,  p.  427. 
O.  IvL  r.  9,  p.  428. 


O.  Ivi.   r.  11,   p. 
428. 


2  T 
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ADMIR.  REF.--<?on<. 
Petition  in  objection  . 

AFFIDAVIT, 
Filing,  where  evidenoe 
taken  by  consent 


Notice     to     cross-ex* 
amine  on,  at  trial 


In  Probate  actions 

In  Admiralty  actions 

Ne  exeat  regno,  in  sup- 
port of. 

Copies  not  printed  to 
beready  f ordelivery. 

In  answer  to  interro- 
gatories. 

N.B.— The  time  com- 
mences from  the  date  of 
the  service  of  the  copy 
receipt  for  the  secority 
for  costs. 

Filed  before  issue 
joined. 


AMENDMENT, 

Of  pleadings  or  indorse- 
ment. 
Of  statement  of  claim 
whether  indorsed  or 
not 


Of  counter-claim 


12  days  from  filing  notice  in 
Regwtry. 

By  plaintiff  within  14  days 
after  consent;  list  of,  to 
.be  delivered. 

By  defendant  within  14  days 
after  delivery  of  above  list 

Or  such  other  time  as  par- 
ties may  agree  upon  or 
Judge  at  Cluanbers  allow. 

By  plaintiff  in  reply  within 
7  days  after  the  expira- 
tion of  the  said  14  days, 
or  such  other  time  as  afore- 
said. 

Within  14  days  after  time 
for  filing  affidavits  in 
r^ly,  or  a  Court  or  Judge 
may  roecially  appoint 

In  verification  of  indorse- 
ment on  writ  before  issue. 

Before  issue  of  warrant  of 
arrest 

Copies  to  be  furnished  on 
request,  or  at  such  time 
as  may  be  specified  or 
directed. 

At  the  expiration  of  24 
hours  after  the  receipt  of 
the  request  for  the  same. 

To  be  filed  within  10  days, 
or  such  other  time  as  a 
Judge  may  allow. 


Not  to  be  read  at  the  trial 
without  special  leave  un- 
less within  1  month  after 
issue  joined  notice  has 
been  given  of  an  intention 
to  use  the  same. 

By  leave  or  order  at  any 
time. 

Once  without  leave  before 
time  for  reply  ;  or  if  no 
defence  delivcrod,  4  weeks 
from  appearance  of  defen- 
dant who  shall  have  last 
appeared. 

Without  leave  before  time 
for  ideading  to  reply,  and 


O.  Ivi  r.  11,  p. 
428. 

O.  xxxviiL  r.  25, 
p.  333. 

O.  xxxviii  r.  26, 
p.  333. 


O.  xxxviii.  r.  27, 
p.  333. 


O.  xxxviiL  r.  28, 
p.  333. 


O.  V.  r.  16,  p.  120. 

O.  V.  r.  16,  p.  120. 

O.  Ixvi.  r.  7,  p. 
607. 


O.   Ixvi  r.  7,  p 
608. 

O.  xxxL   r.  8,  p. 
263. 

O.  xxxi.  r.  26,  p. 

277. 


O.  xxxvii.  r.  24,  p 
323. 


O.  xxvili  r.  1,  p 

260. 
O.  xxviii.  r.  2,  p. 

261. 


O.  xxviii.  r.  3,  p. 
261. 
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AMENDMENT-H5on<. 


Where  opposite  party 
has  amended  with- 
out leave. 


In  oases  not  otherwise 
provided  for. 

Avoidance  of  order 
giving  leave. 

Disallowanoe,  applica- 
tion for. 

Delivery  of  amended 
pleacting. 

Of  cleric^  mistakes 
in  orders. 

Of  defects  in  any  pro- 
ceedings. 

AMENDMENT  OF 
NOTICE  OF  AP. 
PEAL. 

APPEAL, 

From  Connty  Court  . 


From  Judge  at  Cham- 
bers in  Ch.  D.  ^  P. 
D. 

From  Judge  at  Cham- 
bers in  Q.  £.  Divi- 
sion. 

From  Master    .    .    . 


From  District  Begis- 
trar. 


To  House  of  Lords     . 

By  persons  under  dis- 
ability. 

In  dissolution  or  nul- 
lity of  marriage. 

APPEAL  TO  COURT 
OF  APPEAL, 

From  interlocutory 
order. 

From  final  judgment 


before  pleading  to  reply; 

or  if  no  reply,  28  days 

from  defence. 
Within  the  time  remaining 

to  plead  or  within  8  days 

from  the  delivery  of  the 

amendment,       whichever 

shall  last  expire. 
At  any  time  by  leave  .    .    , 

14  days  from  date  of  order,  if 
no  other  time  be  specified. 

Within  8  days  after  the  de- 
livery of  the  amended 
pleading. 

Within  time  allowed  for 
amendment 

At  any  time  on-  motion  or 
summons. 

At  any  time  on  such  terms 
as  may  seem  just 

At  any  time  as  thi  Court 
may  think  fit 


Within  8  dajrs  from  the  de- 
cision appc^ed  against 


Within  8  days  from  the  de- 
cision appealed  against. 

Within  4  days  from  the  de- 
cision appealed  against 
or  by  indorsement  on  the 
summons. 

Within  6  days  from  notice 
fA  decision  appealed 
against,  or  by  indorse- 
ment on  the  summons. 

Standing  orders  referring  to. 

Within  1  yeai:  from  the  ter- 
mination of  the  disability. 

No  appeal  where  time  and 
opportunity  wasted. 


Within  21  days  from  order . 
Within  1  year 


0.  xxviii  r.  5,  p. 
252. 


O.  xxviii.  r.  6,  p. 

262. 
O.  xxviiL  r.  7j  p. 

262. 
O.  xxviii  r.  4,  p. 

251. 

O.  xxviii.  r.  10,  p. 

253. 
O.  xxviii  r.  11,  p. 

253. 
0.  xxviii  r.  12,  p. 

253. 

O.  Iviii.  r.   2,    p. 
436. 


Sec.  6,  County 
Court  Act  1876, 
p.  449. 

0.  Iviii.  r.  15,  note, 
p.  446. 

O.  liv.  r.  24,  p. 
404. 

0.  liv.   r.   21,  p. 

403. 


O.  XXXV.  r.  9,  p. 
295. 


Pp.  71-78. 
Standing  O.  i,  p. 

74. 
Act  1881,  s.  10, 

p.  88. 


O.  Iviii  r.  16,  p. 

442. 
O.  Iviii  r.  16,  p. 

442. 
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APPEAL  TO  CT.  OF 
APPEAL— cont 

Length  of  notice,  from 
final  or  interlocu- 
tory judgment  or 
final  order. 

Length  oi  notice,  from 
interlocutory  order. 

Winding)-  up,  bank- 
ruptcy or  matters 
other  than  actions. 

Notice  of  appeal  may 
be  amended. 

Notice  by  respondent 
of  cross  appeal. 

From  Judge  at  Cham- 
bers in  Chancery 
Division. 

Where  an  ex  parte  ap- 
plication has  been 
refused  by  the  Court 
below. 

APPEARANCE, 
By  defendant  within 
the  jurisdiction. 


Without  the  jurisdic- 
tion. 


By  third  party 


By  party  added  on 
change  of  interest 

Application  by  party 
added  to  vary  above 
order. 


By  party  brought  in 
by  counter-claim. 

In  recovery  of  land 
by  person  not  de- 
fendant 

Where  defence  limited 
to  part 

ATTACHMENT, 
Praecipe 


(See  also  Souoitob.) 


14  days 


4  days  

Same  as  frcnn  interlocutory 
order. 

At  any  time  as  the  Court 

may  think  fit 
8  days  on  final  iudgment    . 
2  days  from    mterlooutory 

order, 
dl  days  from  the  time  that 

appellant  first  had  notice 

of  the  order. 
Within   4    days    from  the 

date  of  such  refusal  unless 

enlarged. 


8  days  from  service  of  the 
wnt  is  the  time  thereby 
limited. 

But  he  may  appear  subse- 
quently at  any  time  be- 

'  fore  judgment. 

The  time  is  limited  by  the 
order  giving  leave  for  ser- 
vice. 

Within  8  days  from  the  ser- 
vice of  the  notice  upon 
him. 

In  the  same  manner  as  to  a 
writ  of  summons. 

12  days  from  service  of 
order,  or,  if  necessary,  to 
have  a  guardian  ad  litem 
appointed,  then  12  days 
from  his  appointment. 

Same  regulations  as  to  party 
summoned  by  writ  of 
summons. 

Notice  to  be  given  forthwith 
on  obtaining  leave. 

Notice  thereof  to  be  given 
within  4  days  after  ap- 
pearance. 

To  be  entered  by  the  entering 
clerk  within  1  clear  day 
after  being  left  fur  entry. 


i  O.  Ivia.  r.  8,  p. 
437. 


O.  Iviii.  r.  8,  p. 

487. 
O.  Iviii.  r.  9,  p. 

440. 

O.  Iviii,   r.  2,  p. 

486. 
O.  IviiL  r.  7,  p. 

489. 

O.  Iviil  r.  15,  p. 
442,  446, 

O.  Iviil  r.  10,  p. 
441. 


O.  ii.    r.    3,   and 
Forms,  p.  109. 

O.  zil   r.   22    pi 
188. 

O.  xl  r.  5,  p.  134. 


O.  xvl  r.   49,  p. 
176. 

O.   xvii.   r.  6,  p. 

182. 
O.  xvii.  rr.  6,  7, 

p.  188. 


O.  xxi.  r.  18,  p. 
206. 

O.   xil   r.  27,  p. 
189. 

O.  xil  r.   28,  p. 
189. 


O.   Ixil   r.   2,  p. 
46L 
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AWARD.     ^  also  Sal- 
vage. 
Application     to      set 
aside. 

Enforcing  on  compnl- 
sory  reference  under 
0.  L.  P.  Act,  1864. 

Power  to  remit  to  the 
arbitrator. 

For  delivery  of  land  . 

Time — for  making .    . 
of  enlargement. 

\Vliere  Jndge  has 
power  to  appoint 
arbitrator  on  fulure 
of  party  to  do  so. 

Staying  proceedings 
where  parties  have 
agreed  to  arbitrate. 


BAIL  BOND.    SeeAx)' 

MIBALTT. 


CHIEF  CLERK, 
Summons  to  discharge 
or  vary  certificate. 

To  be  acted  on 
by  Postmaster- 
Greneral  without 
further  order. 

On  passing  recei- 
ver's accounts. 

Under  special  cir- 
cumstances cer- 
tificate may  be 
varied. 
Further  consideration. 
(See  this  title,  post). 


COUNTERCLAIM, 
Application  to  exclude 

Appearance  by  party 

brought  in  by. 
Delivery  of  reply  ta 


DEBTORS  ACT, 
Order     for     commit- 
ment. 


Before  the  last  day  of  the 
sittings  next  after  publi- 
cation. 

By  authority  of  Judge  at 
any  time  after  7  days 
from  publication. 

At  any  time 


Execution     by    sheriff     as 

judgment  of  ejectment. 
8  months  unless  enlarged. 
1  month,    unless  otherwise 

stated. 
7  clear   days    after    notice 

served  on  the  other  party 

to  i^point. 

After  appearance  and  before 
plea  or  answer. 


Before  the  expiration  of  8 
dear  days  after  the  filing 
of  the  certificate. 

d  dear  days  after  the  filing. 


d  dear  days  after  the  filing. 
By  order  at  any  time. 


Any  time  before  reply  .     . 

Same  as  party  served  with 

writ  of  summons. 

Same  as  to  plaintiff.    .  .    . 


In  force    for  1    year,    but 
may  be  renewed. 


O.  Ixiv.  r.  14,  p. 
470. 

C.L.P.  Act.  1854, 
s.  10,  p.  40. 

C.L.P.Act,1864, 

B.  8,  p.  40. 
C.L.P.Act,1854, 

R  16,  p.  42. 
C.L.P.Act,18H 
s.  16,  p.  41. 

CLP.  Act,  1864, 
s.  12,  p.  41. 


C.L.P.Act.1854, 
s.  11,  p.  40. 


O.  Iv.  70,  p.  426. 
0.  Iv.  70,  p.  426. 

O.  Iv.  70,  p.  426. 
0.  Iv.  71,  p.  426. 


O.  xxL  r.   15,  p. 

206. 
O.  xxi.  r.  13,  p. 

206. 
0.  xxi  r.  11,  p. 

205. 


O.  xlii.  r.  25,  p. 
849. 
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DEBTORS  ACT— cone. 

Objections  to  sureties 
where  writ  of  ne 
exeat  regno  issued. 

An  appointment  to  de- 
termine sufficiency 
must  be  obtained. 

Indorsement  of  date, 
of  arrest 

DEED, 
Directed  to  be  settled 
in  Chambers  in  case 
parties  differ. 

DEFAMATION, 
Mitigation    of     dam- 
ages, particulars  to 
be  given. 

DEFENCE, 
Recovery      of      land 
limited  to  part     See 
Appearance. 

DEFENCE,     STATE- 
MENT  OF, 
Where    statement    of 
claim  delivered. 


Where  statement  of 
claim  not  required. 

Where  leave  given  to 
defend  under  Order 
xiv.  r.  1, 

To  a  counter-claim 
arising  after  reply  or 
after  time  for  reply. 

Arising  after  defence 
delivered  or  time 
limited  expired. 

After  action  brought, 
but  before  defence 
delivered,  and  be- 
fore time  limited 
expired. 

To  set-off  or  counter- 
claim, arising  after 
defence  delivered 
and  before  reply. 


By  plaintiff  within  4  days 
after  receiving  particulars. 

Within  4  days  after  giving 
notice  of  objection,  other- 
wise security  deemed 
sufficient 

Within  d  days  after  arrest  . 


Objections  to  be  delivered 
within  8  days  after  de- 
livery copy  draft  deed. 


7  days  at  least  before  the 
trial. 


Within  10  days  from  the 
delivery  of  the  statement 
of  claim  or  from  the  time 
limited  for  appearance, 
whichever  be  last,  unless 
extended. 

10  days  from  appearance, 
unless  time  extended. 

Within  time  limited  by 
order,  or  if  no  time  li- 
mited, then  8  days  from 
order. 

Within  8  days  after  such 
ground  of  defence  has 
arisen,  or  at  any  subse- 
quent time  by  leave. 

Within  8  days  after  such 
ground  of  defence  has 
arisen,  or  subsequently 
by  leave. 

Either  alone  or  together, 
with  other  grounds  of 
defence. 


In  reply,  either  alone  or 
together,  with  other 
grounds  of  defence. 


O.   Ixix.   r.  3,  p. 
513. 


O.  Ixix.   r. 
513. 


8,  p. 


O.  Ixix.  r.  7,  p. 
613. 


O.    Iv. 

418. 


r.   84,  p. 


O.   xxxvL  87,  p. 
309. 


O.   xxi    r.   6,  p. 
203. 


O.  xxL  r.   7,  p. 

204. 
O.    xxi.   r.   8,  p. 

204. 


O.-  xxiv.  r.  2,  p. 
241. 


O.  xxiv.  r.  2,  p. 
241. 


O.  xxiv.   r.  1,  p. 
240. 


O.  xxiv.  r.   1,  p. 
241. 


Time  Table, 


711 


disconthwance. 

Of  whole  or  any  part 
of  olaim  by  notice 
in  writing. 


By  order  of  the  Court. 

DISTRICT       REGIS. 
TRY, 
Removal     of     action 
from,  where  no 'spe- 
cial indorsement. 

In  case  not  otherwise 

provided  for. 
Where  writ  specially 

indorsed. 


DOCUMENTa 
iSe«  Inspection. 

EVIDENCK 
Set  Affidavit. 
Taken  in  another  mat- 
ter may  be  read. 

EXAMINER, 
To  give  appointment. 


Party  proeecating  order 
to  give  notice  thereof. 

EXECUTION. 
Ste  Writ  of  Execution. 
Judgment  for  costs  of 
matter  withdrawn. 

FACTS. 

See  Notice  to  Admit. 

FURTHER  CON- 
SIDERATION, 
Cause  adjourned  in 
Ch.  D.  setting  down 
for,  by  party  hav- 
ing conduct  of  pro- 
ceedings. 


On  payment  of  costs  before 
receipt  of  defence  or  after- 
wards, and  before  taking 
any  other  proceeding  (save 
any  interlocutory  applica- 
tion). 

Before,  ai^  or  after  the  trial. 


Any  time  after  appearance 
and  before  defence,  and 
before  expiration  of  time 
for  its  delivery. 

At  any  time  by  order. 

If  plaintifiE,  within  4  days, 
give  no  notice  of  an  appli- 
cation under  O.  xiv.,  then 
before  defence  and  before 
expiration  of  time  for  its 
ddiveiy. 

If  plaintiff  do  make  the 
above,  then  any  time  after 
leave  to  defend  before 
defence,  and  before  expi- 
ration of  time  for  its 
delivery. 


On  ex  parte  application  by 
leave,  and  in  other  cases, 
by  giving  2  days*  notice. 

Within  not  more  than  7 
days  of  production  to  him 
of  the  order. 

Within  24  hours  or  shorter 
time  if  ordered. 


If  not  pidd,  within  4  days 
after  taxation. 


After  8  and  within  14  days 
from  filing  of  the  Chief 
Clerk's  certificate,  not  to  be 
in  the  paper  for  10  days ; 
6  days'  notice  required. 


O.   XX  vL 
244. 


r.  1,  p. 


0.  xxvi.  r.   1,'  p. 
244. 


O.  XXXV.  r.  13  (8), 
p.  297. 


0.  XXXV.  r.  16,  p. 

297. 
O.    XXXV.    r.    18 

(l),p.296. 


0.    XXXV.    r.    18 

(2),  p.  296. 


0. 

xxxvii. 
K  318. 

r. 

8, 

0. 

xxxvii  r 

326. 

44 

,P. 

0. 

xxxvii. 
p.  326. 

r. 

44, 

0. 

XXVL   r. 
245. 

3. 

p. 

0.   xxxvi.  r, 
p.  804. 


21, 
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FURTHER  CONSIDE 
RATION— con*. 
Where     nuitter     baa 
originated  in  Cham- 
ber!. 
By  any  other  party  on 
failure  of  above. 

GUARDIAN    AD 
LITEM, 
Notice  of  application 
for  appointment 


Application  to  vary  or- 
der aa  to  parties  un- 
der disability,  added 
under  O.  xtIL  r.  4. 

INSPECTION  OF 
DOCUMENTS. 
If  all  the  documents 
referred  to  in  the 
notice  have  been  set 
forth  in  his  aflBdavit 
of  documents. 


INTERPLEADER,      . 


INTERROGATORIES, 
Delivery  of    •    •    .    . 


Application  to  set  a- 
side  or  strike  out. 

Affidavit  in  Answer. 
S€$  Affidavit. 

JOINDER  OF  ISSUE, 


JUDGMENT, 

Application  for  leave 
to  enter  final  judg- 
ment, under  O.  xiv. 
r.  1. 
Application  to  set  a- 
side  when  obtained 
by  default  of  appear- 
ance at  trial. 


By  6-day  summons  after  8, 
and  within  14  days  from 
filing  certificate. 

By  summons  6  dear  days 
before  return. 


After  expiration  of  time 
limited  for  a{qpearance 
and  6  dear  days  before 
the  hearing. 

12  dhys  from  appointment 
of  guardian. 


Within  2  days,  and  if  any 
have  not  been  set  forth, 
then  within  4  days  from 
service  of  notice  the  party 
served  shall  i^moint  a 
time  within  8  days  in 
which  the  documents  may 
be  inspected. 


Where  applicant  is  defend- 
ant any  time  after  de- 
livery of  writ  of  summons. 


,0.  Iv.  r.   72,   p. 
426. 

0.   Iv.   r.  72,  p. 
426. 


0.   xiii.   r.  1,  'p. 
140. 


0.   xviL  r.  7,  p. 
18a. 


O.  xxxL  r.  17,  p. 
274. 


O.  ML  r.  4,  431. 


Within  7  days  after  service. 


If  not  delivered  with  reply, 
within  4  days  after  the 
delivery  of  the  previous 
pleading. 


By  summons  returnable  not 
less  than  4  dear  days 
after  service. 

Within  6  days  after  the 
trial,  either  at  the  assizes 
or  in  Middlesex. 


0.  xxxi.   r.   1,  p. 

268. 
O.  xxxL  r.  7,  p. 

262. 


O.  xxiii.  r.  8,  p. 
240.  O.  xix.  r. 
18,  p.  196. 


O.   xiv.  r.  2,    p. 
148. 


O.  xzxvi  r.  83,  p. 

808. 
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JUDGMENT— cofK. 
Older 


up  by  Regis- 


Drawn 
trar  or  Chief  Clerk. 

To  be  boepoken,  apd 
briefs  and  other 
documents  left. 


Notice  of  appointment 
for  settling  order 
requiring  to  be  set- 
tled in  presence  of 
parties. 

Appointment  for  pass- 
ing judgment  or 
order. 

Between  original  par- 
ties. 


Leave  to  issue  ..   .    . 

For  costs  on  discon- 
tinuance. 

Olher  than  for  costs, 
money,  or  land. 

JUDGMENT,     MO- 
TION FOR, 
When  Judge  or  referee 
abstains    from    di- 
recting. 

When  issues  ordered 
to  be  tried  have 
been  determined. 


When  some  issues  only 
have  been  deter- 
mined. 

Limitation  of  time  for 
moving. 

On  admissions  in  the 
pleadings. 

Adjournment    •    •    . 


JURY.    5ee  Notice  of 
Trial 
Party   when    entitled 
to,  may  have — 


To  be  enforced  as  ...    . 

To  be  entered  within  1  dear 
day  after  the  same  is  left. 

Within  7  dajrs  after  order 
pronounced  or  finally  dis- 
posed of,  or  Registrar  may 
decline  to  draw  up  with- 
out leave. 

To  be  served  at  least  1  clear 
day  before  time  fixed. 


Notice  to  be  served  1  clear 
day  before  time  fixed. 

Execution  may  issue  at  any 
time  within  6  years  from 
the  recovery  of  the  judg- 
ment or  the  date  of  the 
order. 

Required  in  certain  cases 

If  not  paid  within  4  days 
after  taxation,  judgment 
may  be  entered  .... 

Execution  in  14  dajrs  unless 
otherwise  ordered. 


If  plaintiff  do  not  set  down 
and  give  notice  within 
10  days,  defendant  may 
set  down  and  give  notice. 

If  plaintiff  do  not  set  down 
within  10  days  after  his 
right  to  do  so  has  arisen, 
then  defendant  may,  and 
give  notice  to  other 
parties. 

By  leave,  without  waiting 
for  determination  m 
others. 

1  year  from  time  party  first 
entitled,  unless  by  leave. 

As  soon  as  the  right  to  the 
relief  appears. 

General  powers  of  adjourn- 
ment, io. 


O.  xlii. 

349. 
O.   Ixii. 

460. 
O.  Ixii. 

461. 


O.   Ixii. 
462. 


r.  24,  p. 
r.  2,  p. 
r.   5,   p. 


r.   8,   p. 


O.  Ixil  rr.  8,  11, 
p.  462. 


O.  xlii. 
848. 


r.  22,  p. 


O.  xlii.  r.  23,  p. 

849. 
O.   xxvi.  r. 

245. 


8,  p. 


O.  xlii 
848. 


r.  19.  p. 


O.  xl  r.  2,  p.  338. 


O.  xl  r.  7,  p.  389. 


O.  xl  r.  8,  p.  340. 


O.  xl  r.  9,  p.  340. 

O.  xxxiL  r.  6,  p. 

280. 
O.   xl  r.    10,    p. 

340. 
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JURY— oofU. 

Plaintiff  by  demftnd 
Defendant  by  giving 
notice. 
Of  special  jury — 
By  plaintiff    .     .    . 

By  defendant     .    . 


By  order 
Notice . 


NEW  TRIAL, 
If  trial  at  London  or 
Middleaez,  by  notice 
of  motion. 
If  trial  elsewhere  .    . 


NOTICE, 

Amendment  of . 
To  admit  f acU  . 


Time  within  which  to 
admit 

Requiring  production 
at  triad  to  cross- 
examine  on  affida- 
vits. 


NOTICE  OF  MOTION, 

Unless  by  leave      .    . 

To  strike  a  solicitor 
off  the  Rolls  or  to 
answer  matters  in 
an  affidavit. 

When  defendant  has 
not  appeared. 


In    Admiralty  action 
in  rem. 


In  hb  notice  of  trial.  )  ^  •  ^^  .  ^  „  ^ 

Within  4  days  of  the  notice   )-      o^o 


of  trial. 
With  the  notice  of  trial  •     . 

On  giving  notice,  after  close 
of  pleadings  and  before 
notice  of  teial,  or  not  less 
than  6  clear  days  before 
the  day  for  which  notice 
of  trial  is  given. 

At  any  time 


To  Sheriff 


Within  8  days  after  trial     . 


Within    7    days  after  last 
sitting  on  drouits. 


At  any  time  by  leave .    .    . 

Not  less  than  9  days  before 
the  day  for  which  notice 
of  trial  is  given. 

6  days  after  service  of 
notice  or  such  further 
time  as  allowed. 

To  be  served  before  the 
expiration  of  14  days  next 
after  the  end  of  the  time 
allowed  for  filing  affida-' 
vits  in  reply,  or  otherwise 
specially  appointed. 


d  dear  days  at  least 
10  clear  days    .    . 


He  may  be  served  any  time 
after  time  limited  for  ap- 
pearance, without  leave, 
or  by  leave  along  with  the 
writ  or  any  time  after. 

To  be  filed  in  Registry  to- 
gether with  the  affidavits 
(if  any)  at  least  3  days 
before  hearing.  Copies  to 
be  served  before  originals 
filed. 


) 


O.  xxxvi  r.  Iht  p. 

802. 
O.  xxxvi  r.  7ci  p. 

302. 


O.  xxxvL  r.  7c£,  pc 
302. 
p.  315. 


O.   xxxix.  r.  4, 
p.  336. 


O.  xxxix.  r.  5,  p. 

837. 
O.  xxxii  r.  4,  p. 

279. 
0.  xxxii  r.  4,  p 

279. 

0.  xxxviii  r.  28, 
p.  333. 


O.liir.  5,p.391. 


O.  lii  r. 
391. 


5,   p. 


O.  lii  rr.  8,  9,  p 
892. 


O.  lii  r. 
392. 


10,  p. 
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NOTICE  OF  TRIAL, 
By  plaintiff  .     *     . 


Notice  by  party  en- 
titled to  jury,  that 
be  requires  one. 


By  defendant 


Long  and  abort  notice. 


In  London  and  Mid- 
dlesex. 

If  tbe  party  giving 
notice  for  London 
or  Middlesex  omit 
to  enter  on  tbe  day 
or  tbe  day  after. 

Entry  at  assizes. 


PARTICULARS, 

In  libel  and  slander 
wbere  defendant 
does  not  assert  tbe 
trutb  of  the  state- 
ment. 

Timefor  pleading  after 
delivery  of  particu- 
lars. 

PARTITION, 
Application   by  party 
interested    to    vary 
order. 

PAYMENT     INTO 
COURT, 

Notice  of  acceptance  . 


If  tbe  sum  be  accepted 
in  satisfaction  of  the 
whole  cause  of  ac- 


With  reply,  or  at  any  time 
after  the  issues  of  fact 
are  ready  for  trial. 

By  plaintiff  with  notice  of 
trial  or  by  defendant 
within  4  days  from  the 
service  of  the  notice. 

If  plaintiff  do  not  give  notice 
of  trial  within  6  weeks 
after,  the  dose  of  the 
pleadings,  defendant  may. 

10  days'  notice,  unless  the 
party  be  obliged  to  take 
4  days'  notice.  Notice 
to  be  given  before  enter- 
ing the  trial. 

Unless  entered  within  6 
days  after  notice  given 
to  be  no  longer  in  force. 

Opposite  party  may  unless 
notice  countermanded, 
enter  for  trial  within  4 
days. 

Not  less  than  7  days  before 
commission  day,  except  by 
leave. 


Evidence  not  to  be  given 
in  chief  in  mitigation  of 
damages  as  to  the  circum- 
stances unless  particulars 
given  7  plftys  before  the 
trial 

Tbe  same  length  of  time  <» 
party  had  at  the  return 
of  the  summons. 


Within  1  month  after 
service  of  tbe  order  upon 
him. 

Any  time  before  defence  and 
arfter  by  leaVe,  if  before 
defence  notice  to  be  given. 

Within  4  days  from  receipt 
of  such  notice,  or  if  first 
stated  in  defence  then 
before  reply,  plaintiff  may 
accept  and  give  notice 
thereof. 

After  the  expiration  'of  4 
days  from  the  service  of 
the  notice,  and  sign  judg- 


O.  xxxvi,r.  11,  p. 
803. 

O.  xxxvi.  r.  2,  p. 
800. 


O.  xxxvi.  r.  12,  p. 
808. 


O.  xxxvi.  rr.  14, 
15,  pp.  303, 804. 


O.  xxxvi.  r.  l6,  p. 
804. 

O.  xxxvi  r.  20,  p. 
804. 


O.  xxxvi.  r.  22J, 
p.  806. 


O.  xxxvi,  r.  87, 

p.  809. 


O.  xix.  r.  8,  p. 
192. 


O.  xvi.  r.  40,  p. 
171. 


O.  xxii.  rr.  1,  4, 
pp.  208,  210. 

O.  xxii.  r.  7,  p. 
211. 


O.   xxii  r.   7,  p. 
211. 
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PAYMENT  INTO 
COURT— «m<. 
tion,   pUintiff    may 
tax  his  costs. 

Time  for  placing  on 
deposit 

Application  for  pay- 
ment oat  by  legal 
personal  representa- 
tives. 

PETITION, 
Between  service    and 

hearing. 
For    advice    of     the 

CJourt. 


PRELIMINARY  ACT, 
In  actions  of  collision 

of  ships. 
To  be  filed  before  any 
pleading  delivered, 
unless  otherwise 
ordered. 
Notice  of  defence  of 
compulsory  pilot- 
age. 

RECOVERY  OF 
LAND. 
Sse  Appearance. 


Report      • 


Where  further  con- 
sideration has  been 
adjourned. 

To  vary  or  remit  the 
report  where  fur- 
ther consideration 
adjourned. 

Where  the  further  con- 
sideration has  not 
been  adjourned. 

REJOINDER      .    .    . 


REPLY, 


ment  for  them  if  not  paid 

within    48    hours     after 

taxation. 
The  15th  and  the  last  day  of 

the  month. 
Withm  6  years. 


Unless  leave  given  to  the 
contrary,  2  clear  days. 

To  be  served  7  clear  days 
before  the  hearing  unless 
a  shorter  time  taken  by 
consent. 


By  plaintiff  within  7  days 
after  the  commencement 
of  the  action  and  by  de- 
fendant within  7  days, 
after  appearance. 

Within  2  days  from  the 
opening  of  Preliminary 
Act 


Notice  to  be  given  to  all 
parties  by  post  same  day. 

Any  party  may  move  to 
adopt  the  report  on  tiie 
hearing  of  the  further  con- 
sideration. 

4  days'  notice  of  motion  to 
come  on  with  the  further 
consideration. 

Motion  to  adopt  or  vary  or 
remit,  8  days'  notice. 


Only  by  leave,  and  then  in 
the  absence  of  any  direc- 
tions within  4  days  from 
the  last  pleading. 

Within  21  days  of  defence, 
or  the  last  of  the  defences. 


S.  C.  F.  Rults, 
.79,  p.  231. 

S.  C.  F.  Rules, 
65,  p.  228. 


O.   lii   r.    17,  ^ 

394. 
O.   lii    r.  21,  p. 

395. 


O.  xix.  r. 
199. 


O.  xix.  r.  28,  p. 
199. 


O.  xxxvi  r.  53,  p. 

312. 
O.  xxxvi  r.  54,  p. 

313. 


O.  xxxvi  r.  54,  p. 
313. 


O.  xxxvi  r.  55,  p. 
313. 


0.  xxiii.  r.  1.  p. 
239. 


0.  xxiii  r.  1,  p 
239. 
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REPLY— con*. 
To  a  oounter-olaim 


By  party  brought  in  by 

counter-claim      .    . 

lu  Admiralty  actions. 


Pleadings  subsequent 
to  reply,  only  by 
leave. 

SALVAGE, 

Apppeal  from  award  of 
Justices. 


Printed  copy  of  pro- 
ceedings and  award 
to  be  Sed,  where  no 
pleadings  or  evidence 
required. 

SOLICITOR, 

Notice  of  motion  to 
strike  ofiF  the  Rolls 
or  to  answer  matters 
in  an  affidavit. 

STATEMENT  OF 
CLAIM, 

Delivery  to  be  de- 
manded. 

When  required  to  be 
delivercMl,  unless 
otherwise  ordered. 

When  delivery  op- 
tional 


In  Probate  actions., 


In  Admiralty  actions. 

SUBPGENA, 

Service  of  no  validity. 


Subject  to  the  rules  i^plic- 
able  to  statements  of  de- 
fence. 

Same  as  defence     .... 

Within  6  days  after  defence, 
or  the  last  of  defences  de- 
livered unless  extended. 

Within  4  days  after  delivery 
of  previous  pleading  unless 
time  extended. 


Notice  to  be  given  to  the 
Justices  of  intention  *to 
appeal  within  10  days 
alter  date  of  award,  notice 
of  motion  to  opposite  party 
within  20  days. 

Within  10  days  from  the 
filing  thereof. 


0.  xxiu.  r.  4, 

P- 

240. 

0.  xxi.  r.  14, 

P- 

205. 

0.  xxiii.  r.  1, 

P- 

289. 

0.  xxiii.  rr.  2, 

8, 

p.  240. 

0.  lix.    r.    5, 

P- 

452. 

10  dear  days 


Within  8  days  after  enter- 
ing i»pearance. 

Within  6  weeks  from  plain- 
•  tiffs  receiving  notice  re- 
quiring same. 

No  statement  of  daim  shall 
be  delivered  more  than  6 
weeks  after  appearance, 
unless  otherwise  ordered. 

Within  6  weeks  from  ap- 
pearance or  time  limited 
for  appearance ;  provided 
that  when  a  defendant  has 
appeared,  plaintiff  need 
not  deliver  till  8  days 
I  after  affidavit  of  scripts 
filed. 

Within  12  days  from  ap- 
pearance. 

Unless  made  within  12 
weeks  after  the  ititt  of 
the  writ. 


O.  lix.  r.  6,  p.  452. 


O.  lilr.  5,  p.  391. 


O.  XX.   r.   16,  p. 

200. 
O.   XX.  r.   Ic,   p. 

200. 

O.   XX.  r.   Id,   p. 
200. 


O.  XX.  r.  2,  p.  201. 


O.  XX.  r.  8,  p.  201. 


0.  xxxvii.   r.  3i, 
p.  824. 
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SUMMONS. 
For  directioxiB 


Other  summons      .    . 
Originating  .    .     .    . 

Where  originating  not 
served  within  time. 

To  proceed,  by  party 
having  conduct 


TAXATION, 

Of  costs 

Inspection  of    bill  of 
costs. 


TRIAL.  See  Notice  of 
Trial  and  Jury. 
Notice  of  place  of  trial 
other  than  Middle- 
sex where  no  state- 
ment of  claim. 

TRUSTS,    EXECU- 
TION OF, 
Variation  of  order  by 
party  interested. 


WARRANT 
ARREST, 


OF 


WINDING-UP, 

Appeal  from  winding- 
up  order. 


WRIT    OF    EXECU- 
TION, 
If  unexecuted    .     .    . 

On  judgment  other 
thaji  payment  of 
money  or  costs  or 
recoveiy  of  land. 

Separate  writs  for  re- 
covery of  money  and 
recovery  of  the 
costs. 


Returnable  in  not  less  than 
4  days,  and  served  upon 
all  parties  who  may  be 
.affected. 

2  clear  days  unless  ordered. 

To  be  served  7  clear  days 
before  the  return. 

Indorsement  to  be  made  and 
a  new  time  appointed. 

Within  10  days  after  order 
directing  accounts  and  in- 
quiries has  been  passed 
and  entered. 


1  day's  notice  to  be  given 
8  days*  notice    .... 


Within  6  days  after  appear- 
ance. 


Within  1  month  after  ser- 
vice of  the  order  upon 
him. 


To  be  filed  within  6  days 
from  service. 


21  days  from  date  at  which 
the  order  is  passed  and 
entered. 


Remains  in  force  for  1  year 

unless  renewed. 
May  issue  in  14  days  unless 

otherwise  ordered. 


The  second  writ  diall  be 
only  for  costs,  and  issued 
not  less  than  8  days  after 
the  first  writ. 


0.   XXX.  r.  2,  p. 

256. 


0.    liv.   r.    4,    p. 

399. 
0.    Uv.    r.    4,    p. 

S99. 
O.   Iv.    r.    22,  p. 

415. 
0.   Iv.    r.    32,   p. 

417. 


0.1xv.r.l6,p.485. 
O.  Ixv.  27  (34),  p. 
496. 


O.  xxxvi  r.  1,  p. 
299. 


O.  xvi.  t  40,   p. 
171. 


0.   ix.  r.    11,   p. 
129. 


0.  Iviii.  rr.  9,  15, 
pp.  440,  442. 


0.  xliL  r.   20,  p. 

348. 
0.  XliL  r.   19,  p. 

348. 


0.  xliL  r.  18,  p. 
348. 
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WRIT  OF  SUMMONS. 
See  Amendment. 

Concnrrent  wnt  may 

be  issued. 
Date  of  servioe .     •    . 

In  force  for  12  months,  but 
may  be  renewed    during 
such  period  for  6  n^onths. 

Any  time  during  currency 
of  the  original  writ 

To  be  indoroed  within  8  days 
by  the  person  serving. 

0.    viiL   r.    1,   p. 
128. 

0.  vi  r.  1,  p.  121. 
0.ix.r.  15,p.l29. 
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COMPARATIVE  TABLE  OP  THE  OLD  AND 
NEW  RULES. 


— 



Old. 

New. 

L 

1 

i.    1 

»« 

2 

— 

** 

8 

.,     2 

il 

1 

il    1 

it 

2 

„     2 

»» 

8 

»    8 

t» 

8a 

— 

t$ 

4 

„    4 

1$ 

5 

»    6 

if 

6a 

..    « 

9* 

7a 

.,    7 

»* 

8 

..    8 

ill 

1 

ul  1 

»• 

2 

»    2 

*t 

8 

..    8 

tt 

4 

.,    4 

>i 

5 

«    6 

i» 

6 

f  > 

7 

..    7 

>) 

8 

„    8 

iv. 

1 

ir.   1 

i» 

2 

..    2 

»» 

2a 

M 

8a 

.,    8 

V. 

1 

v.    1 

t» 

la 

,.    2 

»» 

2 

.,    8 

»» 

8 

..    4 

tt 

i 

„    6 

it 

Aa 

It 

5 

..lo 

tt 

6 

,.  11 

tt 

7 

,.  12 

tt 

8 

„  18 

tt 

9 

»  14 

It 

10 

„  15 

tt 

11a 

„  16, 17 

tt 

12a 

vi. 

1 

Ti   1 

tt 

2 

„    2 

Old. 


VIL 


VIU. 


IX. 


1 

2 

1 
2 
1 

„  2 
„  8 
„  * 
tt  5 
»  6 
„  6a 
tt  7 
,.  8 
„  9 
»  10 
..  11 
tt  12 
„  18 

X. 


XI. 


xu. 


1 

la 
2 
8 
i 
5 
1 
„     la 

H      2 

„     8 

»     4 

M      5 

„     66 

„    7 

M      8 

»  9 
.,  10 
„  11 
„  12 
„  12a 
tt  18 


New. 


vU.   1 

.,  2 
viii.    1 

,.  2 
ix.    1 

„_2 

»    4 

»  6 
»  6 
,.  7 
..  8 
»  9 
„  11 
M  12 
,.  18 
„  H 
„  15 

xi    1 

„  8    , 

.,  4 

„  5 

»  7 

xil  1 

..  2,8 

tt  4 

,.  6 

M      6 

„  7 
„  8,9 
„10 
„  11 
,.  12 
tt  13 
„  H 
„  15 
tt  16 
,.17 


Old. 


xil  14 
„  15 
.,  16 
n  17 
„  18 
„19 
,.20 
„21 
.,22 

xiiL  1 
..  2 
„    8 

n      4 

„  5 

„  5a 

„  6 

.,  7 

„  8 

„  9 
„  10 
xiv.  1 

„  2 

..  8 

„  4 

M  5 

,.  6 

XV.     1 

«     2 

xvi.   1 

„    2 


M     8 
„    4 

M      5 

„  6 

„  7 

„  8 

,,  9 

„  9« 

.,  10 

„  10a 


New. 


xii  18 
„  22 
„  28 
„  24 
n  25 
„  26 
„  27 
..  28 
.,29 

xiil  1 
„  2 
..  8 
..__4 

,._11 

„"« 
„  9 
„_12 

xiv.  1 
„  2 
„  8 
..  4 
..  5 
„  6 
1 

..  2 
n.  1 
„  2 
„  4 
..  5 
„  6 
„  7 
..  8 
„  16 
„  9 
„  82 
„  14 
,.  15 


XT. 
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Old. 

New. 

Old, 

Naw. 

Old. 

Naw. 

xvi.ll 

_ 

XX.    2 

xxiv.    2 

xxix.  6 

xxrii.  6 

»   12 

xvL  10 

„     8 

n         8 

.,      7 

„       7 

„    12a 

„    44 

xxi.   1 

M        8 

,.       8 

„  m 

.,    47 

«     2 

XX.     2 

»      9 

„      10 

»    13 

,.    11 

„     8 

„        8 

„     10 

.,      11 

»    H 

»    12 

»     4 

M    11 

..      12 

„    15 

»    13 

xxii    1 

xxi     6 

M     12 



;,    16 

„      2 

„       7 

■  „     18 

„    u 

»    17 

— 

„      3 

,»       8 

M    14 

„      15 

.,    18 

,.    M 

,.      4 

.,        9 

XXX.      1 

xxii  1,2 

„    19 

«      5 

n        11 

»      2 

,.       4 

„    20 



„      6 

.,    12 

«      8 

,.       6 

„    21 

„    52 

n       7 

„      13 

H        4 

„       7 

XTii    1 

xviiL  1 

,.      8 

»      14 

xxxi    1 

xxxi.     1 

„     2 

„      2 

»      9 

»      15 

»      2 

,,       8 

»     8 

„      8 

„     10 

M      17 

„      8 

,.       4 

„     4 

„      4 

„     11 

..      18 

„      4 

,.       5 

n      5 

»      5 

xxiii    1 

xxvi  1 

.,      5 

.,  «,  7 

„      3 

»      6 

,.      2 

M          2 

«       6 

,.       8 

„     7 

M       7 

,.      2a 

3 

»      7 

„       » 

..     8 

.,      8 

xxiv.    1 

xxiii     1 

„      8 



,»     9 

,,      9 

.      2 

„        2 

,       9 

,,      10 

xviii 

XVL  17 

.,      8 

.,        8 

M     10 

»      11 

xix.    1 

xix.    1 

XXV. 

„        5 

„     11 

,,      H 

»     2 

„      2 

xxvi. 

xxxiii.    1 

»     12 

..      12 

„     8 

„      8 

M       4 

xxvii    1 

xix.  27) 
xxviii.    1  5 

»    13 
M    14 

„      13 
,.      16 

„     5 

,.      9 

„      2 

xxvui   2 

»     15 

.  „     18 

»     6 

„    10 

»      3 

„        8 

„     16 

„      17 

„     7 

„    11 

1.      4 

»        4 

„     17 

„      18 

„      8 

xxi    6 

„      5 

„    18 

„      18 

,.      9 

M       7 

»      6 

.,        6 

„     19 

..     20 

„    10 

„    10 

„      7 

„       7 

„    20 

,,     21 

»    11 

.,      5 

»      8 

„        8 

»    21 

„     22 

»    12 

XX.    9 

»      9 

M          9 

.,    22 

„     23 

„    13 

xxi  20 

»     10 

„      10 

„    23 

„     24 

»    14 

xxiii.    6 

,.     11 

xxxii  1 

xxxiL   1 

„    15 

xxi  21 

xxviii  1 

— 

„       2 

..       2 

„    16 

xix.  12 

„      2 

— 

„       8 

..       8 

„    17 

„    18 

M        8 

— 

»    .4 

..       7 

„    18 

„    15 

«      4 

— 

xxxiii. 

xxxiii.    2 

„    19 

„    16 

,.      5 

— 

xxxiv.  1 

xxxiv.    1 

,,    20 

„    17 

»,      6 

— 

"      ? 

,.       2 

n     21 

„    18 

»      7 

— 

,.    s 

„       3 

„    22 

„    19 

H        8 

— 

•„      i 

.,       4 

.,    23 

»    20 

„      9 

— 

„      5 

,.       5 

:.    24 

„    21 

»    10 

— 

.,      6 

.,       6 

,,    25 

.,    22 

.,    11 

— 

„      7 

»       7 

„    26 

„    23 

„     12 

— 

XXXV.    lo 

XXXV.  1,2 

»    27 

»    24 

»    13 

— 

,.      16 



„    28     . 

„    25 

xxix.   1 

xxvii    1 

.,      2 

,.       3 

n    29 

.,      2 

„        2 

.,      3 

!.       4 

„    29o 

— 

»      8 

„        8 

.,      3a 

,,       6 

„    80 

„    28 

„      4 

,.        4 

,,      4 

.,       6 

XX.     1 

xxiv.  1 

.,      5 

„        5 

„      6 

..       7 

2  z 
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Old. 

New. 

Old. 

N«w. 

Old. 

New. 

XXXV,    6 

XXXV.  8 

xxxvii.  ia 

xxxTiii   7 

xlii.  16 

xlii.  20 

„      7 

— 

„      86 

.,       8 

M    17 

11     21 

M        8 

n     10 

„      8e 

.,       9 

»    18 

1,     22 

ff      9 

,,     11 

„      M 

„      10 

n    19 

II     28 

„     10 

„    12 

„      Se 

..      12 

„    20 

11     24 

..     11 

»    18 

..      8/ 

,,      18 

„    21 

„    26 

„     Ua 

„    13 

»      »9 

„      16 

„    22 

11     27 

M     12 

„    14 

..      4 

xxxvii.    6 

„    28 

11    28 

„     13 

16,17 

xxxTiii.  1 

XXXTUL25 

»    24 

,.     29 

»     14 

„    20 

„      2 

„      26 

xliii.     1 

xliii.    1 

„     15 

„    28 

„      8 

..      27 

»      2 

11      5 

«,     16 

»    24 

»      4 

»      28 

xliv.     1 

xUv.    1 

XXXYl.    1 

xzxvi.  1 

..      6 

„      29 

»      2 

„      2 

..      2 

— 

«      « 

„      80 

xlv.    1 

xlii.  82 

i>      8 

— 

zxxix.  1 

»      2 

xlv.    1 

i>       4 

1    ..    12 

„      la 

— 

,.      8 

II      2 

i>      4a 

tt    ** 

,,      2 

— 

.,      4 

11       8 

M        5 

— 

.,      8 

xxxix.    6 

,.      5 

„      4 

»      6 

»      8 

,.      4 

,.       7 

,.      6 

1,      5 

„      7 

.,      9 

„      6 

.,      7 

11      6 

»      8 

.,    18 

xl.     1 

xT    1 

»      8 

1.      7 

»>      9 

..    1* 

„      2 

— 

,*      9 

11       8 

„     10 

„    16 

,,      8 

»        2 

.,     10 

„      9 

„     10a 

.,    1« 

»      4 

»  4,6,6 

xlvi.     1 

xlvi     1 

»     11 

..    17 

n       6 

»         6 

„      2a 

.1       2 

»     12 

»    18 

.,      « 

«      8 

1,      8 

,.     18 

„    19 

„      7 

,r  7 

»      4 

I.       4 

>*     14 

„    20 

,,      8 

„        8 

„      5 

1,  5,6 

»     15a 

22-28 

«      9 

M          9 

„      6 

1.      7 

»     16 

„    29 

.,    10 

„      10 

»      7 

•1      8 

M      17 

„    30 

„     11 

xxxii.    6 

>i      8 

»     18 

„    81 

zli.     1 

xli.    1 

M        9 

n         9 

»     1» 

„    82 

..      1« 

..      2 

«    10 

11     10 

„    20 

„    88 

.,      2 

„      8 

»    11 

11   11 

„     21 

„    84 

„      8 

M        4 

xlvil     1 

xliii.    6 

„    22a 

„    89 

»      4 

„      6 

»      2 

„      7 

„    23 

„    « 

,.      6 

»      7 

xlviii.     1 

xlvii.    1 

„     24 

..    42 

,.      6 

»      2 

.,      2 

If     25 

xlia. 

xxviii.  11 

xlix. 

„     26 

,.      4 

xUi.    1 

xlii.    8 

1.  1 

xvii     1 

»     27 

.,      2 

M        4 

„    2 

II      2 

„     28 

„    48 

„      8 

»      5 

»     8 

II      8 

„     2t 

..    44 

„      4 

«      6 

II     4 

1.      4 

„     29a 



,.      6 

»      7 

II     5 

11      5 

„     29aa 

„    46  • 

»      « 

u      8 

11    6 

,1      6 

„     296 

,,    46 

„      7 

„      9 

1,    7 

1.      7 

„     29c 

„    47 

..      8 

„     10 

11.   1 

xlix.    1 

„     30 

„    48 

„      9 

.,     11 

1.     la 

II       2 

„     81 

„    49 

,,    10 

„     12 

„     2 

,1      8 

„     82 

,,    50 

..    11 

„     18 

„    2a 

1,      5 

t>     88 

«    61 

„    12 

»     14 

H     3 

II      7 

„     84 

„    62 

„    18 

»     15 

11    4 

,1      8 

xxxvii.  1 

xxxTii.  1 

„    14 

„    16 

lii.    1 

L    1 

»       2 

xiznii.1 

,.    16 

»     17 

II    2 

II    2 

,;    8 

»      8 

.,    15a 

„     18 

1,     8 

II    2 
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Old. 

New. 

Old. 

New. 

•     Old. 

New. 

UL  4 

1.      6 

Ivii 

S 

IxiT.   8 

Ixa. 

1 

Ixi.     1 

.,    6 

.,     7 

»» 

4 

..      4 

»» 

2 

„       2 

.,    « 

»     8 

9f 

5 

«      5 

*) 

8 

„       8 

„    6a 

,.    10 

l> 

6 

,.      7 

If 

4 

..       5 

..    8 

.,    11 

»» 

6a 

,,      8 

»» 

5 

„«,7 

liiL  1 

lil    1 

f  9 

7 

»      9 

fi 

6 

M        9 

,.    2 

.,      2 

>l 

8 

«    11 

M 

7 

.,     22 

,,    8 

,.      8 

Iviio. 

1 

Ibc.     1 

ff 

8a 

„     23 

»    4 

.,      6 

>> 

2 

..      2 

l» 

9 

,.    25 

..    6 

.,   •« 

8 

tl 

10 

„    26 

..    « 

,.     7 

IviiL 

1 



ft 

11 

t,     27 

,.    7 

..      8 

»f 

2 

IviiL  1 

ft 

12 

.,     88 

.,    8 

„     » 

ft 

8 

u      2 

Ixi 

1 

Uiii.     1 

Kv.   1 

liT.    1 

»> 

4 

„      8 

ft 

2 

.,      4 

.,    2 

.,    12 

») 

5 

»      4 

>» 

2a 

,.    2a 

>> 

5a 

.,      5 

tf 

8 

„      6 

..    8 

,.    20 

»> 

6 

»      6 

ft 

4 

„      6 

.,    4 

i> 

7 

„      7 

»» 

4a 

f.      7 

„    6 

.,    22 

♦» 

8 

»      8 

ff 

Ah 

..      8 

„    « 

,.    24 

»> 

9 

M            » 

tf 

io 

„      » 

..    7 

„    26 

»> 

10 

.,     10 

t» 

Ad 

.,     10 

,,    8 

f» 

11 

.,     11 

It 

6 

,.     11 

..    » 

— 

>« 

12 

„     12 

»t 

6 

t,     12 

„  10 

„    26 

}> 

13 

»     18 

it 

7 

..  11 

M    27 

f » 

14 

„     14 

f» 

8 

„""l6 

,.  12 

,.    28 

»f 

15 

„     15 

IxU. 

1 

Ixviii   1 

„  18 

,.    29 

»> 

16 

,.    16 

f» 

2 

.,      2 

.,  14 

f « 

17 

M      17 

ff 

8 

lY.     1 

Ixv.    1 

)i 

18 

,,     18 
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Thefonau  are  90  very  numeroui,  that  for  the  ioke  of  brevity  they  have  been 
coUecUd  under  the  head  of  **  Fomu,**  Some  of  the  more  important  have 
been  referred  to  under  the  ieparate  headings  for  greater  convenience, 

ABATEBfEKT.    See  aUo  Pabtikb,  Chanob  OF. 
plea  iiii  aboliihed,  207 

gurviyal  of  action  to  sncoettor  in  interest,  179,  180 
interim  reoeirer,  notwithstanding,  17 
in  mandamus,  d99 
solicitor  to  certify,  183 
abated  causes  struck  out,  184 

ACCEPTANCE, 

of  money  paid  into  Court,  notice  of,  how  given,  211 

form  of  notice,  No.  4  in  App.  B,  544 

of  senrioe,  agreement  to  accept,  124 

after  agreement,  solicitor  must  enter  appearance,  138 

ACCOUNT, 

indorsement  of  writ  for,  113 

summary  order  for,  when,  150 

how  obtained,  151 

when  may  be  ordered  to  be  taken,  282 

Judge  to  direct  mode  of  taking,  282 

proceedings  on  order  for,  283,  284      « 

accounting  PArty  to  verify,  283 

questioD  of  liability  to  be  first  determined,  302 

cross-examination,  items  to  be  specified,  151 

claimed,  default  of  appearance,  144 

consisting  partly  of  bill  of  costs,  taxation,  494 

of  receiver,  procedure  as  to,  385.  386 

of  liquidator,        .,        *.    386 

of  guardians         ,,        „    386 

affidavit  as  to,  in  Chambers,  332 

Chancery  Chambers,  in  administration  in,  409 

order  for,  summons  to  proceed,  417 
certificate  of  Chief  Clerk,  425 

„  ,,  ,,  of  receiver's  account,  386 
adjournment  to  Judge  of  disputed  items,  282 
documents  to  be  referred  to  as  exhibits,  332 

items  of,  in  referee's  report,  35 

power  to  direct  befoi*e  referees,  35,  36 

district  registrars,  44,  292 

in  district  registry,  292 

with  hiquiries,  on  motion  for  judgment,  282 

partnersnip  and  other,  assigned  to  Chancery  Division,  23 

form  (C.  n.  4),  555 

ACCOUNT  STATED, 
pleadings,  202 

ACKNOWLEDGMENTS  OF  MARRIED  WOMEN, 
not  within  jurisdiction  of  Master,  402 
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ACKNOWLBDOE^IENTS  OF  MABRIBD  WOMSK— ccm/tiitM<2. 
certifioftte  of  result  of  learch  for,  458 
conimiisionen  for,  92 
before  commiMioner  in  a  oolony,  402 

ACT, 

meatiing  of,  615 
**  the  principal*' 

ACTS, 

**  the  Act^**  meaning  of,  515 

of  Parliament,  power  to  modify  proyiaions  of.  67 

ACTION.    See  Rboovebt  of  Land.  Cohsoudation,  Stat  of  Pbo- 

OEEDINOS.  AdMIBALTT.  PbOBATE. 

definition  of,  52, 107 

commencement  by  writ,  106 

commencement  without  authority,  66,  482 

to  be  marked  wifch  letter  and  number,  119 

how  marked  in  Oh.  Dir.,  117 

aatignment  of,  to  proper  officer,  116 

when  proceeds  in  London,  135 

separate  causes  of,  against  different  defendants,  154,  184 

defendant  interested  as  to  part,  154,  248 

not  to  be  defeated  by  misjoinder  of  parties.  156 

what  causes  may  be  joined,  184-186 

separation  of  distinct  causes  of,  202 

discontinuance  of,  244 

entered  for  trial,  withdrawn  by  consent,  246 

continuance  of,  after  devolution  of  interest,  pendente  lite,  181 

determination  of,  by  non-compliance — extension  of  time,  467,  468 

non-compliance  with  Rules  of  Court  does  not  render  void,  514 

general  powers  as  to  ancillary  matters,  S80 

test  action,  878 

indemnity  for  costs  in  test  action,  878 

title  of  new,  or  revired,  182 

stay  of,  where  collusiye,  vexatious,  or  frivolous,  9, 10.  108,  243 
same  relief  sought,  9, 10,  378 
to  prevent  multiplicity  of  proceedings,  9, 1 
cost  of  previous  action,  unpaid,  245,  246,  471 

where  no  proceedings  for  one  year,.  469 
what  is  a  proceeding,  469 

penal,  leave  to  compound,  384 

against  executor  for  torts  of  testator,  182 

indictment  for  periury,  proof  of,  119,  341 

decided  by  point  of  law,  242 

survival  to  personal  representative,  180 

to  perpetuate  testimony,  324,  325 

struck  out  of  Cause  Book,  184 

Dismissal  of. 

for  being  frivolous  and  vexatious,  243 

for  want  of  prosecution,  where  claim  not  delivered,  246 
no  bar  to  fresh  action,  246 
neglect  to  give  notke  of  trial,  303 

time  of  appeal,  444 

for  failure  to  give  security  for  costs,  479 
Tbaksfkrof, 

by  Lord  Chancellor,  374 

from  Master,  117 

in  Chancery  Division  for  trial  only,  375 

for  purpose  of  consolidation,  376 

DiSTRIOT  ReOISTBT, 

to  be  marked  with  letter,  number,  and  name  of  district  registry,  119 

when  proceed^  in,  135 

removal  of.  from.    See  Distbict  Rigistbt. 
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ADDRESS, 

of  plamtiff .  113 

when  fiotitioQ*,  137 

of  penoni  entitled  to  fundi  in  Court,  for  Paymaf ter,  236 

of  claimant  for  charging  order,  371 

alteraticA  of,  371 
of  defendant  appearing  in  person,  136 
of  applicant  in  originating  summona,  118 

ADDRESS  FOR  SBRVIOB, 

of  plaintiff's  solicitor,  114 
of  defendant's  solicitor,  136 
where  plaintiff  sues  in  person,  114 
where  defendant  appears  in  person,  136 
of  proceedings  not  commenced  by  writ,  116 

ADJOURNMENT.    See  Csntr  Olbbk. 
of  trial,  power  of  Judse,  308 
of  hearing  of  motion,  89^ 
into  Ohambers,'  memorandum  of  registrar.  416 
of  appeal,  if  proper  parties'not  served,  43o 

ADBONISTRATION, 

assigned  to  Chancery  DiTision,  23 

parties  in,  155, 172-174 

sendee  of  notice  in,  on  infant,  lunatic,  172 

order  for  accounts,  &c.,  on  persons  interested,  171 
creditor's  action  for,  parties,  155 
form  of  account  in  district  registry,  298 
not  within  powers  of  Chief  Clerk,  412 
Chambers,  liberty  to  attend,  171 

attendance  of  parties  in,  174 

originating  summons  in,  408-410 

title  of.  117, 118 
transfer  when  wrongly  marked,  412 

examination  of  claims  of  creditors,  422 

computation  of  interest,  424 
counter-claim  on  promissory  note  of  intestate,  189 
form  of  pleadings,  554,  575 
rules  of  bankruptcy  to  prevail,  58,  59 
claim  for,  in  action  for  recovery  of  land,  185 
nmishee  order  in,  362 

Judge  may  transfer  pending  actions  to  himself,  377 
trustees  to  conduct  sale  under,  383 
order  on  claim,  how  far  interlocutory,  444 

ADMINISTRATOR  AD  LITEM, 
extent  of  authority,  II 

ADMINISTRATORS.    See  EXIOUTOBS. 

ADMIRALTY  ACTION, 

intervention  of  party  interested,  138 
'  ¥nrit  of  summona—servioe  how  effected,  129 
warrant  of  arrest,  method  of  issue,  120 

how  served,  129 
preliminary  act,  199 
statement  of  claim  in,  time  for,  201 
no  service  of  writ  where  solicitor  puts  in  bail,  129 
default  of  appearance,  144 
default,  evidence  by  affidavit,  318 
references  in,  427,  428 
releases  in,  254-266 
sales  in,  389 
agreements  in,  396 
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ADMIRALTY  ACnON--«m«Hit(«<. 
imnmona  in  Ohamben ,  401 
oo«U  under  C.  C.  Act.  471 
forms  of  pleadings  in,  660,  661,  678 
secnritj  for  costs  sgsinst  eavgo,  480 

soMon  for  wtges.  480 
enlargement  or  abridgment  of  time,  468 

DiBTBIOT  BlGISTBT, 

remoyal  from,  hj  intenrenor,  297 

oertifioate  with  notiee  of,  297 
appearanee  in,  notice  by  Central  Offiee  to  Ad.  Bag.  185 

ADBaRALTY  COURT, 

jurisdiction  transferred  to  High  Conzt,  2 

ADMIRALTY  DIVISION, 
business  assigned  to,  27 

Judge  of  another  Dirision  may  hear  action  in,  when,  29 
Judge  of,  duties  of,  67 
registrar  of,  jurisdiction  of,  401 
action  may  be  commenced  in.  when,  61 
senrice  of  instnuneots  in,  510 
minute  oo  filing  documents  in,  600 
summons  in  Chambers,  401 
saving  of  existing  rules,  64 
exclusive  iurisdietion  preserrcd.  116 
transfer  of  action  to,  when,  373 

appeals  from  inferior  Courts  in  Admiralty  mattera,  451 
rules  &s  to  collision  to  preyail  in  all  Courts,  19 

ADMISSIONS, 

not  to  be  pleaded,  190 

if  pleaded  msy  be  struck  out,  IC  j 

party  may  admit  by  liis  pleadings,  279 

iiotice  to  admit  d<^;uments.  279,  ^1 

in  pleadings  do  not  uii^ke  aocuments  evidence,  333 

notice  to  admit  facts,  280,  548 

withdrawal  of.  280 
form  of  notice,  2^  548 
evidence  of  admission,  281 
in  pleadings,  motion  for  judgment  on,  280 
allegations  not  denied,  deemed  to  be  admitted,  194 
except  as  against  infant,  lunatic,  194 

AFFIDAVITS, 

printing  of.  334 

form  and  contents,  and  filing  of,  827*832_^ 

alterations  in,  must  be  authenticated,  f    ' 

office  copies  of,  and  stamping,  331 

taxation  of  costs,'  when  ofiSce  copies  unuleessary,  501 

voluminous,  office  copies  dispensed  withJpn  appeal,  441 

as  to  particular  fact  oy  order  of  Judge,  Vl7 

consent  to  take  evidence  by,  317 

trial  by,  333 
evidence  taken  by  consent  to  be  printed,  334 

time  for  filing,  333 
regulations  where  judgment  entered  on  affidavit,  342 
of  Dclief  when  admiHeible,  328 
may  be  sworn  in  print  or  in  manuscript,  506 
not  to  be  sworn  before  the  solicitor,  his  partner  or  clerk,  381,  3S2 
evidence  by,  on  motion,  petition,  or  summons,  327 
agreement  to  take  evidence  by,  317 
sworn  in  one  action,  may  be  used  in  another,  when,  818 
notice  to  cross-examine  on,  333 
party  making,  may  be  cross-examined,  817 
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A  ifFIDAVITS— con«niwrf. 

cannot  be  withdrawn  to  aToid  orots-oxaminaf '.on,  S.:  1 

power  to  read,  where  oross-examination  desired,  317 

used  on  appeal,  how  filed,  441 

fresh  affidafits  on  appeal  not  nsed,  oosts,  440 

on  behalf  of  party  admissible  against  him,  828 

irregular,  may  be  read  by  leave,  ?31 

eB  jDorte  applications,  to  do  filed  before,  332 

what  may  be  osed  on  interloontory  motions,  328   . 

application  by  executors  for  advice  of  Court,  395 

striking  out  scandalous  matter.  330 

special  leave  to  read  afiSdavit  filed  before  issue  joined,  323 

on  claim  to  purch«ue-money  under  Act  of  PArliament,  394 

on  applications  to  sue  infoi-md  pa     7;*m,  168 

of  lunatic  evidence  of  capacity.  1 

by  illiterate  persons  or  bl^nd,  331 

out  of  jnrisdiution,  329 

for  new  trial  on  ground  of  surprise,  «>;;5 

to  be  used  in  Chambers,  332 

by  creditors,  office  copies,  421 

as  to  claims  of  creditors,  422 

verifying  account,  394 

further  consideration  as  io  ooets,  in  taking  aoeount,  150 

of  result  of  sale  in  Ch.  Div..  888 

of  service,  contents  of,  510 

must  have  date  indorsed,  129 
service  out  of  jnr!s<^iotion  on  foreigner,  134 
befoi-e  proceeding  in  default  of  appearance,  140,  144 
to  set  aside  judgment  on  default  of  appearanee,  141    ' 
r'^striotion  on  removal  of,  from  Central  Office,  45^' 
in  OT^rosition  to  judgment  under  Order  ziv.  r,  1, 146,  148 
in  answer  to  interrogatories,  when  to  be  filed,  and  form  of,  263,  545 

order  for  discovery,  265 
of  deouments,  form  of,  507 
prolixity,  330 
form  of  objection  to  produce  documents,  265,  545 
discovery,  sufficiency  of  affidavit  of  privilege,  265,  268 
i!t  support  of  application  for  inspection,  275 
for  charging  order  on  stock,  371 
in  support  of  writ  of  porsession  to  be  filed,  873 

new  trial  on  ground  of  surprise,  335 

writ  of  ne  exea\  360 

substituted  service,  180 

writ  for  service  out  of  jurisdiction,  110,  183 

how  intituled,  110 

application  for  receiver,  382  • 

attachment,  copy  affidavit,  in  support  to  be  served,  891 
administration  of  seivice  of  notice  of  judgment,  171 
where  lotlgments  under  Trustee  Acts.  222 
of  no  settlement,  payment  to  married  women,  227 
Pajrmaster  may  require,  when,  284 
verifying  receiver's  account,  385 
Admiralty  Actions— by  person  intervening,  138 

bail  bond  to  be  filed  with.  138 
warrant  of  arrest,  120,  221 
Probate  actions— verification  of  writ,  120 

scripts,  appearance,  i^ot  till  after,  201 
by  person  intervening,  138 
AGENT, 

discovery  from,  259,  268 
exceptions  in  Debtors  Act,  1869,  357 
form  of  indorsement,  537 

ALIMONY, 

Bequesttfttion  for  eoets  and,  854 
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AMENDMENT. 

of  pleadings.   See  Pueabinos,  Statimbvt  of  Claim,  ind  Coustib 

CLAIM. 

of  parties.    See  Partik. 

of  writ.    See  Writ  of  Summons. 

of  clerical  miatakei  in  judgmenU  or  orders,  253 

of  proceedings,  260-253 

of  oiril  proceedings  on  Grown  side,  Q.  B.  D.,  511,  512 

of  proceedings  on  Rerenne  side,  Q.  H.  D.,  511,  512 

of  resting  onler,  253 

notice  for  new  trial,  337 

of  admission  in  particular  caose,  280 

order  of  references  drawn  by  consent,  38 

ANSWER  TO  INTEBBOOATORIEa    See  Intbbbooatories. 

APPEAL.    See  also  Appeal,  Court  of  ;  Housi  of  Lords. 
notice  of,  fourteen  days,  ^ 
on  award,  when  compulsory  reference,  101 
adjournment  to  serveproper  parties,  436 
informal  notice  of,  436 
entry  of,  with  proper  oflScer,  438 
who  are  to  be  served  with  notice  of.  435,  448 
to  Court  of  Apneal,  to  be  by  wa^  of  rehearing,  434 
may  be  from  whole  or  part  of  a  judgment,  434,  435 
from  High  Court,  4,  48,  82 
from  order  by  consent,  none,  82 
none  from  a  decision  final  by  statute,  5f  82 
final  order  by  three  Judges,  62,  444 
on  interlocutory  order  may  be  before  two  Judges,  62,  444 
from  compulsory  reference,  36,  301 
withdrawal  of,  436 

from  amendment  of  clerical  error,  none,  253 
^[uo  waitranto  a  dyil  proceeding,  1^ 
in  registration  and  election  cases,  89 
notice  of  discontinuance,  abandonment,  437 
death  of  appellant,  before  hearing,  33 
by  one  of  two  plaintiffs,  436 
by  person  not  a  party,  435 
under  Divorce  Act,  88 

against  order  for  service  out  of  Jiuiidietion,  110 
stay  of  accounts  and  inquiries,  282 
unaertaking  not  to,  to  be  embodied  in  order.  436 
default  of  appearance  by  appellant,  437 
cross-appeal  by  respondent,  439 

notice  to  be  given,  439 
merelv  for  costs,  439 
unspecified  particular  may  be  varied  on,  437 
irregularity  of  proceedings,  436 
on  an  award  of  Justices  as  to  salvage,  452 
in  interpleader,  432,  433 
special  case,  no  counsel  appeared,  435 
applications  to  Judge  of  Appeal  to  be  by  motion,  448 
officers  to  follow,  453 

Chambers, 

discharging  order  made  in,  32 
from  Chancery  Judge  in,  442,  446 
from  Judge  at,  to  Court,  404 

Charitable  Trusto  Act,  412 
from  Master  at,  to  Judge,  408 

extension  of  time,  468 
no  stay,  unless  ordered,  404 
Stat  of  Prooxbdinos, 

appeal  no  stay  unless  ordered,  446 

from  District  Begistiy,  279 
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APPEAL,  Stat  of  Pbocbkdings— conttimaL 
application  for,  on  appeal,  447 

exeoation  may  be  stayed  and  appeal  advanced,  when,  447 
stay  of  exeoation  for  oosts  pending  appeal  to  House  of  Lords,  447, 475 

TiMl  FOR, 

enlargement  of,  442 

from  interlocutory  orders,  442,  448 

from  final  judgment,  442,  443,  444 

to  Court  of  Appeal  on  refusal  of  ex  parte  motion,  441 

extension  of,  after  expiration,  not  ex  parte^  468 

in  bankruptcy  and  winding-up,  440 

under  Vendor  and  Purchaser  Act,  440,  443 

under  Trustee  Belief  Act,  440 

under  BaUway  Act.  1868,  440 

under  County  Court  Act.    See  COUNTT  COUBT. 

C06T8  * 

Older  as  to,  when  final.  32,  473 

combined  with  other  matter,  473 
on  appeal,  472 
security  for,  on  appeal,  444 
by  bond,  480 

by  foreigner  residing  abroad,  445 
must  be  given  within  reasonable  time,  445 

Lord  Mayor's  Court, 
appeal  from,  485 

County  Court. 

from  prohibition  to,  435 

from  County  Court  to  Divisional  Court.  23,  29,  30,  449 

APPBAL,  COUBT  OF.    ^ee  dUo  Appeal  and  Appeals  prom  Inferior 
Courts. 
jurisdiction,  what  transferred  to,  3,  48,  88 
how  to  be  exercised,  3,  4,  62 
how  far  bound  by  previous  decisions,  4 
Court  of  Becord,  3 
constitution  of,  56,  62,  87 
appointment  of  Judges  of,  80 

Sower  to  regulate  sittings  in,  81 
xing  fees  in,  68 
power  of  single  Judge  of,  33 
Judge  of,  not  to  hear  appeal,  when,  66 
how  appointed,  56 
applications  to,  to  be  by  motion,  448 
when  appeal  lies  to,  from  Judge  at  trial,  335  .  ,  or/, 

where  Judge  commits  under  Debtors  Act,  359 
on  compulMry  reference,  36,  301 
has  no  power  to  rehear  appeals,  4,  435 
powers  of,  as  to  amendment  and  fresh  evidence,  437 
powers  as  to  parties  to  be  served,  436 
power  to  order  new  trial,  438 
powers  of,  notwithstanding  interlocutory  order,  442 
jurisdiction  in  criminal  oases,  31  «        .      j 

applications  to.  to  set  aside  a  judgment  as  wrongly  entered  upon 

the  facts,  339  r.        ^  y        Ar^A 

where  no  counsel  appeared  in  the  Court  below,  404 
applications  generallv  to  Court  of  first  instance,  447 
evidence,  how  brought  before,  441 
printing  of  evidence  for,  442 
verified  notes  or  other  evidence,  442 
importance  of  demeanour  of  witnesses,  435 
extension  of  time  by,  442,  468 
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APPEAL,  POURT  OY-eonHnued. 

stftying  execution  for  costs  pending  appeal  to  House  of  Lords,  447, 

.  tinder  sec  6  County  Court  Act  to  Diyisional  Court,  448 
from  Lord  Mayor's  Court,  485 

APPBAL,  COURT  OF,  IN  CHANCERY, 
meaning  of,  52 

APPEAL,  COURT  OF,  CRIMINAL, 
constitution  of,  89 

APPEALS  FROM  INFERIOR  COURTS, 
how  far  final,  29,  30 
provisions  as  to,  451 

APPEARANCE, 
time  for,  138 

on  substituted  service,  time  for,  134 
time  for,  by  third  party,  176 
in  Central  Office,  when,  135 
when  place  of,  optional,  135 
place  tor,  to  be  stated,  116 
how  entered,  135 

memorandum  of,  to  be  entered  in  Cause  Book,  137 
notice  of  motion  to  set  aside  service,  139 
in  person,  afierwards  by  solicitor,  service,  510 
by  person  not  a  party,  service,  510 
address  for  service.  139 
mar  be  set  aside  if  address  fictitious,  137 
action  in  District  Registry,  notice  of,  135 
action  proceeds  in  London,  when,  135 
failure  to  enter,  by  solicitor  in  pursuance  of  undertaking,  1^ 
by  partners  in  their  own  name,  137 
by  person  sued  as  a  firm,  137 
of  several  defendants  by  same  solicitor,  137 
intervention  by  parties  interested,  in  Ad.  and  Probate  actions, 

138. 171 
by  infant,  166 
by  lunatic,  164 

by  landlord,  notice  to  be  given,  139    • 
notice  of  defence  as  to  part  of  land,  139 
by  third  party,  proceedings  after,  177 

brought  in  on  oounter-clum.  205 
notice  to  be  given  by  Central  Office  to  Probate  and  Ad.  Registry, 

135 
in  District  Registry,  when,  135 
forms.    See  FoKMS :  Peaoip£  for  Entry,  Notice  op  Entry. 

Default  of  Appearance.    See  Judgment,  Setting  Aside. 
service  of  notice  of  motion,  3^ 
unliquidated  demand,  judgment,  how  obtained.  142 
on  specially  indorsed  writ,  or  otherwise.  140.  141 
in  action  for  recovery  of  land,  143 
where  writ  indorsed  for  account,  144,  150 
in  oases  not  specially  provided  for,  143 
when  place  optional,  143 
at  trial,  307 

setting  aside  ludgment  in,  306 
by  infant,  guardian  ctd  litem,  140 
by  persons  of  unsound  mind,  guardian  ad  litem,  140 
affidavit  of  service  of  writ  to  be  filed  before  taking  further  pro- 

ceedings,  140 
by  third  party,  effect  of,  176 
by  party  added  on  abatement  of  motion,  183 
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APPEAEANOE,  Default  of  Appsabako^— continued, 
in  Admiralty  aotiona  in  rem,  144 
in  actions  on  a  bond  under  8^9  WilL  3,  o.  11.  144 
by  appellant,  4S7 

-where  writ  issued  out  of  District  Registry,  143 
pleadings,  how  delivered,  192 

APPELLANT, 

death  of,  before  hearing,  33 

default  of  appearance  by,  at  hearing,  437 

ARBITRATION.    See  Forms  under  Obdebs,  '*  Rkfsbenob." 

modes  of  reference,  86 

counter-claim  Stayed,  where  agreement  to  refer,  37, 188 

Court  will  appoint  receiyer,  when,  38 

award,  setting  aside,  38 

time  for,  470 

order  for  reooyery  of  land,  88 

notice  of  motion  in  regard  to,  390,  391 

taxation  of  costs,  486 

staying  execution  in  another  Diyision,  9 

compmsory  reference  appeal  from  award.  101.  461 
to  Court  of  Appeal,  36,  301 
to  official  referee,  by  consent,  101 

submission,  filing  in  Central  Office,  467 

reyocation  of  submission,  36,  37 

suryiyal  of  olditractioe,  36,  302 

text  of  0.  L.  P.  Act,  1864,  39-42 

costs  of  reference,  38,  477.  485 

witnesses,  how  summoned,  38 

out  of  the  jurisdiction,  38 

ARBITRATOR, 

want  of  jurisdiction,  injunction,  17 

ASSESSORS, 

Court  may  call  in  aid  of,  and  fix  remuaeration,  34 
trial  with,  power  to  direct,  301 

ASSIGNEE, 

joinder  of  assignor  as  co-plaintiff.  162 

counter-claim  against,  for  damages,  189 

of  choaea  in  fiction,  power  to  sue  in  his  own  name,  12, 13,  162, 181, 

189 
policy  of  marine  insurance,  set-off  by,  190 

ASSIGNMENT. 

of  title,  pendente  liUj  continuance  of  action,  181 
notice  of,  of  action  to  a  Division,  120 
of  action  to  a  Division,.  116 

to  a  Master,  116 

transfer  from.  117 
of  debts  and  choses  in  action,  12  ^ 
new  assignment  in  pleading  abolished,  240 

ASSIZES, 

jurisdiction  of  Judges,  21 

commissioners  of,  ^ 

regulations  as  to,  66 

notice  of  trial  at,  308,  304 

entry  of  causes  at,  304-307 

discretion  of  Court  to  order  trial  at,  310 

entry  of  judgment,  absence  of  proper  officer,  310 
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ASSOCIATE, 

entrj  of  attUe  eamea,  307 

findingt  of  fact  by,  810 
certificate  to  enter  jadgment,  810 

ATTACHMENT, 

form  of  writ  (H.  12),  606 

form  of  pnecipe  (G.  10),  606 

writ  of.  854 

not  to  be  inued  withoat  leaye,  864 

retom  to  the  writ,  892 

order  for  leare  to  iasae  to  be  drawn  up.  898 

does  not  warrant  committal,  866 
notice  of  motion  in  regard  to,  890 
■errice.  866. 609 
of  person  extradited,  866 

for  debt  within  the  exceptions  to  the  Debtors  Act,  866 
of  solicitor  for  failure  to  appear  after  nodertaking,  188 
for  disobedience  to  an  order  for  disooyerj,  276 
of  solicitor  for  not  giving  notice  of  order  to  client,  276 
referee  has  no  power  to  enforce  an  order  by,  812 
for  disobedience  to  what  orders,  844 

ATTACHMENT  OF  DEBTS, 
costs  of  application,  866 
examination  of  judgment  debtor,  861 

costs  of  application,  852 
''secured  creditor '*  not  by  foreign  attachment,  863 

by  eerrice  of  order  nm,  864 
debts  bound  from  serrice  of  order,  864 
what  debts  are  '*  owing  or  accruing,"  861 
foreign,  868 

not  against  a  corporation,  868 
claim  of  third  parties,  865,  866 
garnishee  order,  861-866 
execution  against  ganushee,  866 

Samishee  may  dispute  his  liability,  866 
ischarge  of  garnishee,  366 
attachment-book,  entries  in,  866 
wages  not  liable  to,  864 

ATTENDANCES, 

at  Chambers  in  Ch.  Div.,  419 

ATTORNEY-GENERAL, 

Sroceedings  in  name  of,  in  Chancery  Division,  108 
efendant  in  actions  to  perpetuate  testimony,  825 
saving  as  to  flat  in  error,  79 
costs  of  obtaii^ing  fiat,  477 

AUDITA  QUERELA, 

writ  of.  abolished,  860 

AWARD.    See  Arbitbation. 

BAIL,  IN  Admiraltt  Actions, 

failure  to  put  in,  after  undertaking,  188 
how,  when,  and  where  taken,  188 
caveat  against  warrant,  failure  to  put  in,  266 
delays  in  taking  in  Admiralty  actions,  4^ 
bond,  time  for  filing,  138 

BANK  OF  ENGLAND, 

charging  stock  in,  867,  371 
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BANKRUPTCY.    See  alto  Trubtu  nr.  Fartibs,  Changs  of,  bt. 
time  for  appefd  in,  440 

rules  of,  to  preTail  in  winding-np  and  administration,  57,  60 
appeal  by  bankrupt  from  a  personal  disability,  435 
as  a  defence  to  sommons  under  Order  xiy.  1,  147 

BANKRUPTCY,  COURT  OF, 

not  a  tribunal  to  decide  ordinary  actions  of  debt,  148 
may  restrain  aotioo,  9 

BILL  OF  EXCHANGE. 

fraud,  unconditional  leare  to  defend,  146 
statement  of  defence  in,  204 
summary  procedure  abolished,  110 
form  of  pleadings,  562,  563,  578 

BILL  OF  SALE, 

Act,  Master  is  registrar  for  purpose  of,  459 
searches  for,  in  Central  Office,  458 
memorandum  of  satisfaction,  459 

BOND, 

under8&9WilL  3,  0.11,144 

payment  into  Court,  208 
attachment  of  debts  secured  by,  362 
security  for  costs,  where  giren  by,  480 

BOTTOBiRY, 

in  Admiralty  action  in  rem,  121 
form  of  pleadings,  560.  578 

CANCELLATION, 

of  deeds  or  other  instruments  assigned  to  Chancery  Division,  23 

CAUSE, 

definition  of,  53 
CAUSB-BOOK, 

cause  struck  out  after  one  year,  184 

entries  in,  458 

entry  of  copy  of  writ  in,  119 

entry  of  memorandum  of  appearance,  137 

CAVEAT, 

entry  of,  against  release  in  Admiralty  action,  254 
against  warrant  of  arrest,  255 
liability  for  entry  of,  256 
in  force  for  six  months,  470 

CENTRAL  CRIMINAL  COURT, 
fixing  sessions  of,  90 

CENTRAL  OFFICE, 
meaning  of,  515 
writ  issued  out  of,  116 
seals  of,  456 

deposits  of  documents  in,  on  inquiries  in  Ch.  Div.  460 
date  of  filing  to  be  indorsed,  45/ 
authentication  of  office  copies,  456 
Masters  to  control  business  in,  455 
scheme  for  distribution  of  business  in,  454,  455 
enrolment  of  deeds  and  judgments  in,  456 
reidstration  of  judgments  in,  not  after  2  p.m.,  458 
searches  in,  45o 

as  to  state  of  proceedings.  459 
memorandum  of  satisfaction  of  bill  of  sale,  459 
restrictions  on  removal  of  documents  from,  459 
forms  to  be  used  in,  460  . 
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CERTIFICATE. 

entry  of  jndgmeDt.  310,  3^ 
of  ooanael,  ou  appeal  to  He  jse  of  Lord«,  71,  74,  76 
of  Judge  nnder  County  Court  Act,  1867.  45^  478 
of  Judge  at  Chambers  for  Counsel,  490 

CERTIORARI, 

appeals  to  Court  of  Appeo.l,  30,  81 
Assigned  to  Queen's  Bench  Division,  26 
proceedings  removed  by,  80 

application  of  County  Couics  Acts,  46 

CESTUI  QUE  TRUST.  See  alao  Partibs,  Joindkb  of. 
Statute  of  Limitations  inappli'^able  to  claim  by,  U 
solicitor  of  trustees,  action  against,  for  taxation  by,  155 

CESTUI  QUE  VIE, 

statutory  jurisdiction  of  the  Clanceiy  Division,  24 

CHAMBERS. 

applications  at,  by  summons,  399 

preparation  and  issue  of  summons  in  Q.  B.  D.,  P.  D.,  acd  Ad., 

401-406 
appeals  from  Judge  at,  in  Ch.  D.  and  P.  D.,  446 
hours  of  return  of  summons,  404  > 
list  of  summons,  406 
hearing  of  summons,  406 
summons  in.  in  vacation,  466 

alteration  of,  399 

reconsideration  wher''  no  negligence,  400 
power  to  refer  summons  to  another  Judge,  G99 
may  include  several  matters,  400 
affida^ts  to  be  used,  332 
discharging  order  made  in,  32 
attendance  of  parties  in,  174 
failure  to  attend,  400 

cost  of  adjournment,  400 
further  consideration,  400 
applications  assigned  to  a  Master,  403 
jurisdiction  of  Judge  at,  vested  in  High  Court,  2 
powers  of  Judge  at,  28 
Judge  to  certify  for  counsel,  490 
iuriMliction  of  Masters  and  Registrars,  401,  403 
form  of  order,  406 
costs  of  useless  attendance.  489 
certificate  of  Chief  Clerk,  424-426 
further  consideration,  426 

Cranobbt  Division, 

appeal  from  Judge  at,  446 

interval  between  sittings,  summons,  466 

business  to  be  disposed  of  in,  406-412 

power  of  Judge  as  to  what  matters  to  be  heard  in,  408 

registering  and  drawing  up  order  in,  427 

parties  in  administration  action,  171 

order  stating  parties  to  attend  to  be  drawn  up,  420 

regulations  as  to  advertisements  for  creditors  and  claimants,  420-424 

notices  to  creditors  may  be  sent  by  post,  424 

list  of  claims  allowed,  423 

summonses,  414-415 

documents  to  be  left  at,  416 

adjournments  into,  memorandum  of  Registrar,  416 

sumtnons  to  proceed,  417-418 

necessary  parties  not  served,  418 

solicitor  to  represent  class,  419 

substituted  service,  418 
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CHAMBERS.    Ohanoxbt  Division— eon^tieel. 

order  for  payment  by  PayiDaster-Qeneral,  423 

computation  of  interest,  424 

•ettlement  of  deed  in,  417 

experts,  assistance  of,  regn>l<^tions  as  to,  414 

applications  under  Charitable  Trusts  Act,  412 

Appeal, 

from  Master  at,  to  Judge,  408 

Judge  in  Q.  B.  D.  to  Court,  404 

Jadge  in  Ch.  D.  and  P.  D.,  446 

from  single  Judge  of  Court  of  Appeal,  S3 

Master,  no  Judge  sitting  at,  extension  of  time,  how,  468 

Master,  no  stay  unless  ordered,  404 

Judge  at,  as  to  costs,  242 
to  Judge  at,  under  sec.  6.  Coanty  Court  Act,  1875,  when,  449 
Judge  at,  cannot  adjourn  appeal  under  sea  6,  County  Court  Act, 
1875.  to  Divisional  Court,  449 

CHANCERY  CHAMBERS.    See  Chambebs  and  Forms. 

CHANCERY,  COORT  OF, 

transfer  of  jurisdiction  to  Supreme  Court,  2.  8 

exdnsive  jurisdiction  assigned  to  Chanoery  Division,  28 

statutory  jurisdiction  of,  24,  25 

High,  to  include  Lord  Chanoellor,  52 

appellate  jurisdiction  transferred  to  Court  of  Appeal,  8 

CHANCERY  DIVISION.    See  Chambers. 
business  assigned  to,  28-25 
marking  proceedings  in.  117 
Judge  in  Chambers,  appeal  from,  446 
an  agreement  to  take  evidence  by  affidavit  is  an  agreement  to  try 

before  a  Judge  of,  801  • 

execution  on  s  judgment  in,  848 
transfer  of  action  &,  for  trial  only,  875 
transfer  of  action  to,  when,  876 
on  transfer.  Judge  to  be  specified,  878 
actions  in,  sent  for  trial  to  Q.  B.  D..  801 
funds  in  Court,  applications  for  surplas.  888 

affidavit  on  claims  to,  894 
payment  into  and  out  of  Court,  212 
proceedings  in  District  Registry,  filing,  298 
appeals  from  District  Registry,  in,  295 

CHANCERY  OF  LANCASTER. 

appellate  jurisdiction  transferred  to  Court  of  Appeal.  4 

CHANGE  OF  PARTIES.    See  Parties,  Change  of,  and  Abatement. 

CHARGES,  OR  PORTIONS, 

on  land,  raising  of,  assigned  to  Chancery  Division,  23 

CHARGING  ORDER, 

intituling  application  for,  869 

no  writ  of  distringas  to  issue  under  5  Yiot.  c  5,  s.  5,  871 

filing  and  service  of  affidavit,  and  notice  as  to  stock,  871 

to  have  e£Pect  of  distringas,  872 
servioe  of  petition  or  summons,  878 
definition  of  company  and  stoek,  871 
withdrawal  or  discharge  of  notice,  372 

effect  of  request  for  transfer  of  stock  or  payment  of  dividends,  372 
description  of  stock,  amendment  of.  372 
on  stock  or  shares,  how  obtained,  367 
costs  incurred  by,  872 
jurisdiction  of  Master,  402 
ill  District  Registry,  ^5 
iu  actions  transferred  for  hearing  only,  875 

3  A 
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CHAROINQ  OBjyER-oonHnu^ 
OHARQiNa  Obdbb  WOK  Ootm,  SouciTOB^s,  603-905,  026 
text  of  lectioiii  at  to,  368^0 
forms  of,  024,  025 

CHARITIES, 

itatotory  jnrUdiotion  of  Chantery  Diyision,  24 
Charitable  Truita  Act,  application  to  Judge  at  Chambers,  412 
appeal  from  Judge,  when,  412 
costs  under,  487 
CHARTER-PARTY, 

form  of  pleadings,  560^  581 

CHEQUE, 

refusal  to  cash,  effect  on  garnishee  order,  362 

special  indorsement,  112 

defence  mutt  deny  some  material  fael»  203 

CHIEF  CLERK.    See  FoRXB,  tUU;  Crancibt  Crambkrs. 
powers  and  duties  of,  412-414 
certificate,  contents  of,  424,  425 

signature  on,  425 

variation  or  discharge  of.  420 
objection  to  proceedings  before^  425 
note  as  to  costs,  486 
form  of  summons  for  attendanoe  of  parties  and  witnesies,  415 

CHOSE  IN  ACTION.    See  also  Abbjqvvm. 
atsignment  of,  12, 152,  189 

CHRISTHA8  DAT, 

when  to  be  reckoned  in  time,  467 
offices  closed  on,  464 

CIRCUITS, 

regulations  as  to,  66 

Chancery  Judge  or  ordinary  Judge  of  Appeal,  liable  to  go  on,  28, 80 

Probate  Judges  appointed  since  Act  liable  to  go  on,  57 

CLERICAL  ERRORS, 

amendment  of,  in  judgment  and  orders^  253 

does  not  inralidate  writ.  111 

in  printed  orders  under  the  Funds  Rules,  1884,  218 

CLOSE  OF  PLBADINQS.    See  Pimadtsob. 

COLLISION, 

rules  of  Admiralty  Court  to  prevail,  19 
preliminary  Act,  provitiont  as  to,  199 

COLONIAL  GOVERNMENT, 

substituted  service  on,  not  allowed,  125 

COMMISSION, 

to  examine  witnesses.  319 

COMMISSIONER. 

time  and  place  to  be  noted  on  aAdavit,  3S9 
to  be  sworn  before  independent  solieitor,  331 
not  to  take  bail  from  partner,  138 
to  verify  alteration  in  an  aeoount,  8^ 

COMMITTAL, 

if  defendant  aware  of  the  injunction,  15 

COMMON  PLEAS  DIVISION, 

business  formerly  assigned  to,  20 
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COMPANY.    iSce  Winding-up. 
definition  pf,  371 

failure  to  register  sharebolder,  joinder  o£  thhrd  PArtj,  175 
statutory  jurisdiction  of  Ohanoery  Division,  24 
service  ol  writ  on,  127,  128 

joinder  of,  by  shareholder,  as  plaintiff  or  defendant,  152 
security  for  costs  by,  in  liquidation,  470 
liquidation,  leave  to  oomaenoe  action,  391 
liquidator,  not  a  trustee  within  Order  Ixv.  r.  1,  474 

transfer  of  action  agains^  377 

accounts  of,  386 

discovery  of  documents  by,  266 

provisional  completion  of  appointment  in  Chambers, 
385 
discovery  under  Companies  Act»  1862,  273 
how  interrogated,  260,  263 
leave  to  issue  azeeutioii  against  siMreholders,  349 
cost-book,  how  to  sue  and  be  sued,  137 
mandamus  to,  396 

COMPROMISE, 

agreement  to.  stay  of  proceedings,  9 
jurisdictioD,  by  consent,  11 
withdrawal  of  assent  to,  32 
on  behalf  of  infant,  161 
in  Admiralty  actions,  396 

CONOURRBNT  WRIT.    5ije  Writ  OF  SaMMONS. 

CONDITIONS  PRBCBDENT, 
pleading,  194 

CONDUCT  OF  PROCEEDINGS, 
powers  of  the  Judge,  170 

explanation  of  delay  in  taking  aceounts^  required,  284 
counter-claim  does  not  enable  defendant  Uy  obtain,  188 
eross-aetion  stayed,  11 
costs  incurred  subsequent  to !««  of,  477 
application  in  regard  to,  in  Chancery  Chamben,  408.  ^0 
accounts  in  Ch.  Div.  default  of  party  prosecuting,  417 
of  sale  in  administration,  383 

CONSENT,    ate  Btidbnos  ;  AjnoAvn*. 
of  parties,  order  made  by»  32 
to  waiver  of  deposit  on  xnterrogatories,  378 
extension  of  time  by,  468 
jurisdiction  of  Registrar  by,  appeal,  29& 

CONSOLIDATION, 

service  on  added  defendant,  158 

transfer  of  action  for  purpose  of,  376 

as  heretofore  in  Common  Law,  378 

only  at  instance  of  defendants,  378 

action  constituted  a  test  action,  378 

payment  into  Court,  failure  of  one  actioB*  212 

CONTEMPT, 

attachment  for,  344 

appeal,  where  only  order  for  costs,  473 

referee  no  power  to  commit  for,  312 

CONTRACT, 

person  appointed  to  execute,  102 

of  nuurried  woman,  162 

stipulations  in,  as  to  time,  to  be  construed  by  equity  rules,  14 

made  out  for  jurisdiction,  affidavit  for  substituted  service,  133 
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CONTRACT— «m«iiMie*/. 

loint  and  MTend  lUbilitj,  pftrtiei,  154 

UlegilitT  or  insnffioieDoj  at  law^  romt  be  pleaded,  197 

effeot  of  bare  denial  of,  in  pleading,  197 

implied,  from  letters  or  oonTenationa,  pleading,  197 

remitting  email  actions  to  Connty  Conrt,  46 

liquidated  demand,  special  indorsement,  112 

CONTRIBUTION.    See  Pabthb.  third  pabtt. 

CONVEYANCE, 

person  appointed  to  execute.  103 
CONVEYANCING  ACT, 

statutory  jurisdiction  of  Chancery  Division.  24 

COPYHOLD  ACTS, 

title  and  statement  on  lodgment  of  money  in  court,  222 

CORPORATION.    See  aUo  FoBjaoN  Oobporatiohs. 
senrice  of  writ  on,  127 
aflidavit  for  leare  to  defend,  148 
how  interrogated,  260 
judgment  against,  860 
not  liable  to  foreign  attachment,  963 
examination  of  officer  as  to  debts  owing,  S51 

COST  BOOK  MINING  CO. , 

how  to  sue  and  be  sued,  187 

COSTS. 

order  as  to,  when  final,  82,  478 

of  furnishing  and  producing  copies,  Cffl,  606 

of  printing,  608 

agttcy  correspondence,  489 

proUxity  of  pleadings,  187, 191 

extra  cost  of  preparmg  affidavits.  &c,  488 

attendances  to  settle  special  affidarits,  488 

of  prolix  and  irregular  affidavits,  828 

attendance  at  Chambers,  189 

certificate  for  counsel,  at  Chambers,  490 

of  attendances  for  settling  and  passing  orders,  489 

useless  attendance,  489,  491,  493 

note  as  to,  by  Chief  Clerk,  498 

of  adjournment,  non-attendance,  400 

summons  for  directions,  subsequent  applications,  267 

objection  to  answer  by  witness,  821 

of  setting  aside  i>roeeedings  for  irregularity,  614 

of  procuring  advice  of  counsel,  490 

general  provisions  as  to,  470 

of  perusmg  petition  may  be  tendered,  when,  491 

previous  statutes  by  implication  rep^ed,  471 

set-off  or  deduction  o^  484.  492 

by  improper  joinder  of  plaintiffs,  162 

of  unnecessary  statement  of  claim,  201  - 

unnecessary  and  prolix  and  vexatious  proceedings,  491 

beneficiaries  unnecessarily  made  parties,  166 

expense  of  draft  settled  by  private  counsel,  486 

several  defendants,  same  solicitor  separate  pleadings,  4^ 

unnecessary  notice  to  admit  or  produce,  281 

subsequent  to  loss  of  conduct  of  proceedings,  477 

of  counter-claim,  206.  478 

as  to  co-defendants,  476 

as  to  third  parties,  476 

infant  or  married  woman,  477 

asainst  next  friend,  when  order  final,  477 

of  inspection  or  production  of  documents,  490 

of  improper  failure  to  admit,  204 
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COSTS— conUmied, 

after  notice  to  admit  doouments,  of  proving,  279 

of  trial,  original  joriidiction  of  Divisional  Court,  471 

acceptance  of  money  paid  into  Court,  210,  211 

indemnity  for,  in  test  action,  378 

security  for,  where  amount  of  lien  paid  into  Court,  S82 

on  abortire  motions,  391 

of  abandoned  proceedings,  475! 

of  motions  to  commit  for  contempt,  344 

interlocutory  applications,  gross  sum  in  lieu  of  taxed,  486 

motions,  ex  parte,  upon  terms  as  to  costs,  391 

of  applications  to  extend  time,  493 

personal  liability  of  trustee  in  bankruptcy,  477, 

against  official  liquidator,  477 

of  representative  case  in  a  wiDAlng-up,  476 

persons  acting  in  a  fiduciary  character,  470,  474 

solicitor's  chfu:giDg  order  for  costs,  603-506 

lien  for,  484,  506.  633 
by  neglect  of  solicitor,  479 
by  misconduct  of  solicitor,  481 
of  official  solicitor,  286,  4^  484 
under  Charitable  Trusts  Act,  487 
under  Lord  St.  Leonard's  Act,  487 
partition  and  administration,  171,  476 
actions  of  contract  under  60^.,  482 
arrest  under  Debtors  Act,  1869,  s.  6,  513 
of  obtaining  the  Attorney-General's  fiat,  477 
of  discovery  in  aid  of  execution,  362 
possession,  separate  writ  for  costs,  373 
detinue  „  „  374 

detinue,  483 

mandatory  order,  performance  of,  350 
fixed  charges  on  judgment  by  default,  141 
interpleader,  434 
salvage,  476 
of  new  trial,  475 
of  second  trial,  475 

fresh  action,  costs  of  previous,  unpaid,  246,  471 
removal  from  inferior  Court,  478 
action  remitted  to  County  Court,  478 
under  County  Court  Act,  1867.  46 
of  reference,  477,  478 

in  Admiralty  Division,  477 
referee,  power  of  a  Judge  by  consent,  as  to,  101 
of  garnishee  proceedings,  366 
special  case,  agreement  as  to,  287 
of  attachment,  discretionary,  366 
solicitor  and  client,  attachment,  865 
of  attachment,  no  detention  for  non-payment  of,  355 
sequestration,  to  enforce  payment  o£,  by  leave,  354 
when  interest  begins  to  run,  600 

Securitt  fob, 

time  does  not  run  till  given,  467 
joinder  of  parties  for,  165, 156 
by  retiring  next  friend  of  infant,  160 
committee  of  lunatic,  165 
of  interrogatories  and*  discovery  of  documents,  277  . 
may  be  ordered  as  may  seem  best,  479 
where  given  by  bond,  480 
bv  defendant,  480 
of  counter-claim,  480 
dismissal  of  action  for  failure  to  give,  479 
where  doubtful  point  of  law,  445 
by  married  women,  162,  479 
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COSTS.    SIOUBITT  FOB— eon^mueflf. 
by  party  in  liqnidatioii,  479 
by  penons  out  of  jurisdiotioii,  479 
in  Admiralty  aotions,  against  oargo,  480 

inrem^  480 
wbtre  County  Court  Judge  made  a  party,  480 
of  appeal,  442,  444,  445 

mutt  be  given  within  reasonable  time,  44S 
by  foreigner  residing  abroad.  445 

Taxation  of, 

form  of  orders  for.  682-^84 

principle  of.  the  subject  of  appeal.  478 

notice  of,  485 

rotation  of  Master  for.  485 

higher  scale  and  lower  scale.  480,  481 

between  solicitor  and  oUeni,  481 
preparing  special  matter,  487 
takmg  instructions,  when  serend  parties,  488 
perusab,  when  there  are  several  parties,  488 
objection  to,  how  made,  498 
Judge's  order  to  review,  499 
objection  to  Marshal's  accounts  of  expenses,  889 
account  consisting  partly  of  bill  of  costs,  494 
parties  to  attend.  494 
neglect  to  bring  in  bill  for.  494 
books  and  documents  for  Taxing  Master,  485 
powers  of  taxing  officers,  498 
without  order,  when,  496 
extraordinary  allowances,  496 

matters  peculiarly  within  province  of  Blaster.  495,  496,  497,  501 
oosts  incurred  through  over-caution,  negligence,  fcc,  4SI6 
of  claim  and  counter-claim,  206,  478 
distributive  issues,  206,  478 
of  judgment  by  default  in  Q.  B.  D.,  141 
on  award,  485 
on  behalf  of  pauper,  109 
amendment  of  pleadings.  496 
of  amendment  without  leave,  268 
when  solicitor  defends  in  person.  136 
country  solicitor's  journeys  to  town,  495 
of  married  woman,  164 
of  arbitrator,  no  power  to  tax.  38 
of  examination  of  plaintiff  before  and  at  trial,  319 
subsequent  to  summons  for  directions,  357 
issue  of  separate  writ  for  oosts.  after,  348 
order  on  client's  application.  348,  633 
application  to  be  within  one  year  from  payment,  466 
when  parties  differ.  496 
to  be  paid  out  of  fund  in  Court,  497 

•      notice  to  client,  602 
practice  of  former  Courts,  when  not  Inoonsistent,  W 
conreyancing  counsel  and  experts,  497 
counsers  fees,  499,  500,  501 
where  office  copies  not  necessary,  501 
extension  of  time  for,  502 
bill  of  oosts  left  for,  to  be  indorsed,  602 
overcharges,  effect  of  delivery  of  bill,  502;  508 
withdrawal  of  biU,  to  avoid,  Wi 
Registrar's  certificate  of  special  costs,  463 
in  District  Registry,  294,  499 
in  House  of  Lords,  76 

Appeal, 

on  appeal,  472 

to  House  of  Lords,  stay  of  ezeontion,  475 


Indix.  743 

COSTS.    AmAX^— wnKvncatf. 

special  order  m  to,  in  default  of  notioe  of  «roiB»>appe&1,  439 
from  Judge  at  GhambcHra,  233 
for  ooeto  only,  473,  474 
between  two  reipondente,  476 
fresh  affidavits,  not  used,  440 

COUNSBL, 

signature  of,  to  pleadings,  190 

as  Toucher  for  taxation,  501 

on  petition  for  advice  of  Court,  306 

of,  on  appeals  to  House  of  Lords,  74,  76 

certificate  of,  on  app««ls  to  House  of  Lords,  71,  74,  76 

Judge  to  oertif;^  for  costs  of,  in  Chambers,  490 

costs  of,  of  advising  on  and  settling  pleadings,  490 

fees  of,  490-501 

to  a  pauper,  duties  of,  168 

conveyancing,  regulations  as  to,  388,  889,  497 

other  than  counsel  to  Court,  expense  of  drafts,  486 

attendance  of,  on  Admiralty  reierenee,  428 

costs  of  procuring  advice  <tf ,  490 

retainer,  not  allowed  in  party  and  partr  oosta,  499 

what  drafts  and  observations  privileged,  966,  967 

addresses  to  juiy,  309 

COUNTBB-CLAIM, 

general  powers  iCs  to,  7 

powers  of  inferior  Courts  as  to,  51,  103 

to  be  claimed  distinct  from  defence,  202,  204 

must  claim  relief  ^^u^t  plaintiff,  205 

must  be  specific,  Iw,  202 

S leadings  must  be  specific,  195, 197,  204 
efenduit  may  have  judgment  for  balance  of,  206 

amend,  without  leave,  251 
withdrawal  of,  by  leave,  244 

defendant  may  set  up,  whether  sounding  in  damages  or  not,  187 
as  ground  of  defence  under  Order  XIV.  r.  1,  147 
matters  arising  after  action  brought,  188,  241 
abatement,  executors  allowed  to  carry  on,  180 
against  executor  suing  in  his  own  right,  185,  189 
proof  of,  at  trial,  when  plaintiff  does  not  appear,  307 
actions  in  rtm^  aiftdavit  for  warrant  of  arrest,  120 
stay  of  execution  till  after  trial  of,  248 

where  agreement  to  refer,  37 
survival  when  action  terminated,  286 
effect  of  misjoinder  of  plaintiffs.  153 
examination  in  chief  of  plaintiff's  witnesses,  189 
recovery  of  land,  joinder  of  claims,  189 
payment  into  Court,  212 
reply  to,  7,  188,240 
third  psjrty  brought  in  by,  204         • 
service  out  of  jurisdiction,  204 
reply  of  third  party  to,  206 
how  excluded,  206 

set-off  against  assignor  of  choit  in  action^  189 
sec.  5  of  County  Court  Act,  1867,  does  not  apply  to,  478 
costs  of,  478 
security  for  costs,  480 

COUNTERMAND  OF  NOTICE  OF  TRIAL, 
not  without  leave,  304 

COUNTIES  PALATINB, 

provision  as  to  oommlssions  in,  02 

transfer  of  jurisdiction  to  Court  of  Appeal,  4 
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COUNTY  COURT.    See  FosMS,  Obdkbs,  axd  Judombrts. 
iariMliotion  of,  50,  51 
interpleader,  transfer  where  troat,  108 
judgment  eet^oflP  in  Superior  Court,  190 
appeal  to  Diritional  Court  from,  29.  30,  48.  64. 104,  449,  450,  452 

in  Admiralty  matters  lies  to  Admiralty  Division,  451 

to  Judge  at  Chambers,  when,  449,  450 
Judge  no  power  to  adjourn  hearing  of  appeal  to  Dirisional  Court,  449 
new  rules  of  law  to  apply  to,  51,  52 
stay  of  proceedings  pending  interpleader  in,  432 
time  for  appeal,  450,  468 

incorporation  of  sections  of  CounW  Court  Act,  1867,  45-48 
sec.  5  does  not  apply  to  counter-claims,  478 
actions  remitted  to,  judgment,  how  signed,  46 

costs  of,  478 
Acts,  costs  under,  45,  482 
action  removed  from,  costs,  478 
revenue  cases,  procedure,  5 
power  of  making  rules  and  orders  for,  92 
rules  of  1875,  garnishee  order,  appeal,  450 
power  of  Divisional  Court  to  order  judgment.  451 
transfer  of  ei^uity  proceedings  to.  4?,  51 
may  grant  injunction,  47,  51 

administration,  cannot  stay  proceedings  in  High  Court,  47,  51 
counter-claims  and  transfer,  51 

jurisdiction,  103 

REllITrtNQ. 

actions  of  contract,  46 

tort,  47 
transfer  complete,  when  writ  lodged,  46 
discretion  of  Judge  as  to,  48 

where  oounterH^airo,  46,  51 
jurisdiction  of  Judge  as  to.  46 
Judge  to  take  cognixance  of  pleadings,  48 

COUNTY  COURT  JUDGE, 

to  have  status  of  Q.C.,  100 

security  of  costs,  when  made  a  party,  480 

sole  Judge,  verdict  against  weight  of  evidence,  30 

CREDITOR, 

secured  or  unsecured,  59,  60 

regulations  as  to  advertisements  for,  in  Ch.  Div.,  420-^4 

CRIMINAL  PROCEEDINGS, 

Court  for,  of  Crown  cases  reserved,  31,  81 

saving  of  existing  procedure,  65 

how  ^  excepted  from  provisions  of  the  rulea,  611 

Master  no  jurisdiction  in.  401 

included  in  term  '* cause,"  53 

CROWN. 

discovery  of  documents  against,  265,  266 
represented  in  actions  to  perpetuate  testimony,  325 
exceptions  in  Debtors  Act,  1869,  356 
leave  to  compound  penad  action,  384 

CROWN  CASES  RESERVED, 
Court  for,  31 

decision  of  Court,  how  far  final.  31 
saving  of  existing  procedure,  65 
meaning  of,  53 

CROWN  SIDE  OF  O.  B.  D.    See  Qubbn*8  Beetob  Divisiok. 
proceedings  in,  how  far  excepted  from  rules,  511 
affidavits,  how  intituled,  512 
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DAMAGES.    See  Liquidated  and  Unuquidated  Demand. 
put  in  inae  uiAeu  Admitted,  195,  203 
in  lieu  of  injunction,  17 
inquiry  m  to,  in  Ch.  D.  before  Chief  Clerk,  36 
forms  of  indorsement,  537 

DEATH.    See  Pabtieb,  Chamqe  or. 

of  judgment  debtor,  charging  order  after,  367 

of  either  party  between  verdict  and  judgment,  180 

of  Judge,  proyisiooa  on,  33.  451 

DEBTORS  ACT,  1869. 

text  of  sections  4,  6,  and  6,  866-360 
summons  before  Master,  403 

in  District  Registry,  296,  403 
arrest  of  defeudant  under  sec.  6,  512,  513 
imprisonment  under,  858 
order  of  commitment,  duration,  and  renewal,  849 

DEBTS,  ATTACHMENT  OF.    See  Attachment  of  Debts. 

DECREE, 

is  included  in  term  "judgment,"  53 

DEED.    See  Document. 

Q.  B.  D.  will  treat  as  rectified,  8,  26,  876 

enrolment  of,  in  Central  Office,  456 

cancellation,  &c«,  assigned  to  Chancery  Division,  23 

DEFAULT  OF  APPEARANCE.    See  Appeaeance,  Judgment,  Setting 
Aside. 

DEFAULT  OF  PLEADING.    See  Pleadino. 

DEFENCE.    See  Statement  of  Defence. 
denial  must  be  specific,  195 
put  in  witliout  authority,  withdrawal,  245 
arising  pending  the  action,  241 
cannot  be  withdrawn  without  leave,  244 
as  to  part  of  lands  only,  189 

claim  on  writ  spedaUv  indorsed,  149 
separation  of  distinct  defences,  202 
recovery  of  land,  plea  of  possession,  207 

DEFENDANT, 

meanins  of,  58 

misjoinder,  failure  to  rectify,  costs,  157 

who  ma^  be  joined  aii,  153 

joinder  m  doubtful  cases,  154 

now  served,  when  added,  158 

proper  substitution  may  be  made  at  any  time,  156 

service  upon,  how  and  wheu  made,  124 

interested  as  to  part  only,  154 

persons  added  to  be  served  with  notice,  166 

may  have  judgment  for  balance  of  counter-claim,  206 

discontinuance  may  sigD  judgment  for  costs,  245 

default  of  appearance  of,  at  trial,  307 

security  for  costs  by,  480 

married  woman  may  be,  159,  161-164 

one  may  appear  for  several,  155 

partners  may  defend  in  name  of  firm,  158 

representative  capacity  of,  to  be  indorsed  on  writ,  111 

may  obtain  injunction,  18 

is  entitled  to  disclosure  of  authority  for  issue  of  writ,  122 

Co-defendants, 

claim  against,  179 

discovery  between,  179,  269,  268 

costs  of,  475,  476 


746  Jndeac. 

DELIVERY  OF  COATTBLS, 

cofts  of,  374 

may  be  enforced  aa  detinue  formerly,  374 

DBMURRERj 

proceedings  lubttituted  for,  242 
mandamus,  point  of  law,  888 

DEPARTURE. 

no  allegation  inconsistent  with  prerions  pleading  allowed,  195 

DEPOSITION, 

evidence  by,  320,  823 

de  bene  esse^  319 

filing,  321 

power  of  Court  for  special  reasons  to  allow  rading  of,  65 

office  copies,  507 

costs  of,  and  attendances,  488 

DETENTION, 

of  property,  power  to  order,  380 

DETINUE, 

defence  as  to  part  only,  248 

interlocutory  judgment  in  default  of  pleading,  247 

costs,  483 

default  of  appearance,  142 

writ  of  delivery  of  chattels,  874 

where  property  subject  to  a  lien  payment  of  amount  into  Court,  382 

DISCLOSURE  BY  SOLICITORS  AND  PLAINTIFFS, 
of  authoritr  to  issue  writ,  122 
in  partnership  actions,  122,  158 

DISCONTINUANCE, 

bow  and  when  effeoted,  244 

what  is  sufficient  notice,  244 

Burviral  of  oounter-daim,  206 

where  defendant  raises  a  new  case,  244 

subsequent  action  stayed  till  oosts  paid,  245 

DISCOVERY  OF  DOCUMENTS.      See  also  Inveibooatorid    aitd 

DOCUMKNTS. 

parties  may  be  compelled  to  make,  264 

proceedings  may  be  stayed,  until  diicoTery  made,  260,  272 

affidavit  of  documents,  when  conclusive,  270 

prolixity  of,  380 
question  may  be  reserved,  275 
security  for  oosts  to  be  given,  277 
not  sought  for  purposes  of  the  action,  269 
disobedience  to  order  for,  276 
privileged,  names  of  parties  need  not  be  set  out,  270 
defendant  out  of  jurisdiction,  272 
between  what  parties,  268 
by  or  against  liquidatol^  265 
in  actions  against  sheriii,  278 
by  next  friend,  268 
authority  of  official  referee,  812 
parties  sidded  for  merely,  258 
by  partner  where  also  executor,  270 
under  the  Companies  Acts,  278 
against  foreign  government,  260 

owners  of  foreign  ship,  278 
of  ship's  papers,  form  of  order,  691 
solicitor  must  give  notice  of  order  for,  to  Us  cUeat,  876 


DISOOVBRY  OF  DOCUMENTS— am^ntwrf. 
Pboduotion. 

ducretion  of  Jadge  as  to  place,  273 

form  of  affidavit  of  objection  to  produce,  265,  M6 

Bofficienoj  of  affidavifc  of  objection,  270 

what  are  privileged,  205-272 

effect  of  failure  to  comply  with  order,  276 

fresh  order*  for,  may  be  made  from  time  to  time.  273 

time  for,  269 

where  referred  to  In  the  pleading!,  278 

applications  for,  in  Chancery  Chamben,  406 

by  order  of  official  referee,  268 

contrary  to  public  policy,  265 

documents  tending  to  criminate,  266 

materiality.  269 

professional  privilege,  266-260 

title  to  land,  271 

marine  insurance,  268,  272 

lien  of  the  solicitors,  272 

notice  to  produce,  281 

costs  of  unnecessary  notice,  281 

by  witness  before  toial,  320 

INSPIOTION. 

notice  to  be  given.  274 

form  of  notice,  274,  546 

time  for,  274 

right  of  party  to  copies,  278 

of  document  relating  to  estate  of  HuMiie,  278 

Court  Bolls,  275 

form  of  statement  of  objection  to  produce,  275.  545 

Judge's  order,  275 

question  may  be  reserved.  275 

effect  of  failure  to  comply  with  order,  276 

costs,  490 

DISCRETION.    See  Judob. 

DISMISSAL  OF  ACTION.    Skekimm. 

DISTRICT  REGISTRAR, 

excepted  from  Jud.  Act,  1884,  102 

not  to  practise  in  district,  nor  by  partner,  91,  296 

applications  to.  295 

powers  of,  43 

appointment  of,  90 

jurisdiction  of,  294,  295 

on  summonses,  295.  401 
no  jurisdiction  to  allow  service  out  of  the  jurisdiction,  110 
reference  of  accounts  and  inquiries  to,  44 
two  persons  may  be  appointed  to  discharge  duties,  62 
may  appoint  deputy,  83 
power  to  order  an  account,  when,  292 
form  of  account  in  administottiou  aotieB,  292 
reference  by,  to  Judge,  295 
subject  to  control  of  Court,  296 
to  account  t6  the  Treasury,  208 
appeal  as  to  costs  only,  3^  295 

to  Judge  from,  295 

from,  no  stay  except  ordered.  296 
appeals  from,  in  Obianeery  matters,  296 
summonses  under  Debtors  Act,  294,  403 
office  of,  when  open.  464 
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DISTRICT  REGISTRIES, 

releaaei  in  Admiralty  actiom,  254,  256 

what  originals  to  be  filed,  457 

Supreme  Court  Fondi  Rules,  1884,  do  not  apply  to.  237 

taxation  of  ooeti  in,  294,  499 

interlocutory  judgment  by  default,  294 

lilt  of,  298 

■eal  of,  to  be  evidenoe,  43 

what  prooeedingi  may  be  taken  in,  43,  294 

proceeding!  down  to  judgment  in,  292 

■tatement  on  writ  of  place  of  appearance,  116 

diitrict  to  be  marked  on  writ,  119 

appearance  in,  135 

when  optional,  185 
when  action  proceeda  in,  135 
failure  to  M>P!^»  when  place  optional,  148 
in  Chancery  Diviaion,  what  to  be  filed,  298 
pleading!  to  be  filed  in,  298 
office  copy  of  judgment  to  be  filed  in,  294 
entry  for  trial  in.  305,  306 

judgment  entered  in  London,  copy  office  to  be  filed  in,  294 
writ!  of  execution  may  iaaue  from,  294 
writ  cannot  iuue  from,  in  Probate  action!,  115 
in  Mancheater—Whitaun  Vacation,  465 

Removal, 

of  proceeding!  from,  44,  296,  297,  298 

on  removal,  documeuU  to  be  trausmitted,  298 

new  addre!!  for  !erTice,  296 

of  record!  from,  298 

DISTRINGAS.  WRIT  OF.    Btt  aUo  Chabgiko  Orders. 

not  to  be  iuued  under  5  Vict,  c  ▼.  !.  5,  371 

notice  of  charging  oirder  to  have  effect  of,  372 

form  of  notice  of  charging  order,  551 

againat  ex-aheriff,  form  of  praecipe,  595 
form  of,  607 
DIVISION, 

option  of  plaintiff  to  choo!e,  60,  61,  116 

to  be  marked  on  pleading.  193 

validity  of  proceeding!  taken  in  wrong  Divi!ion,  61 

DIVISIONAL  COURT, 

con!titution  of,  29,  81,  100 

before  !ingle  Judge,  29,  31 

appeal  from  compul!ory  reference,  451 

what  proceeding!  to  be  determined  by,  448,  453 

appeala  from  inferior  Court!,  29,  449,  451,  452 

may  direct  judgment  in  County  Court  appeal,  451 

Lord  Mayor*!  Court,  appeal,  495 

original  juriadiction  of,  aa  to  coiti,  471 

vacation  Judgea  may  con!titute,  465 

DIVORCE  DIVISION, 

buainc!!  aangned  to,  27 

Judge  of,  dutie!  of,  57,  87.  99 

action  may  be  oommenoed  in,  when,  61 

aavinff  of  exiating  rulea,  64 

appeal!  under  Divorce  Act,  88 

interrogatorie!,  anawer  tending  to  ahow  bigamy,  261 

DIVORCE  AND  MATRIMONIAL  CAUSES, 
how  far  excepted  from  the  rulea,  511 

DOCUMENTS.    See  also  Diboovsrt  op  Documehtb. 
notice  to  admit,  279 
form  of,  546 
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DOCUMJSSTB— continued, 

oosto  of  proTing,  when  noi  admitted,  279 

eyidenoe  of  ftdmiMioii,  281 

lubpoena  to  witneei,  to  prodaoe,  320 

production  on  «nmmons  nnder  Order  XIV.,  149 

to  be  left  in  Ohambers  in  Chancery  Division,  416,  417 

originals  to  be' used  in  Chancery  Ohambers,  418 

effect  of,  may  be  pleaded.  179 

in  Q.  B.  D.  may  be  treated  as  rectified,  8.  26,  876 

restriction  on  removal  from  Central  Office,  469 

transmission  of,  on  ren^oval  of  action  from  District  Registry,  298 

require  to  be  stamped  under  the  Aot,  68 

person  may  be  appointed  to  execute,  102 

DOUBLE  VALUE, 

claim  for  default  of  pleading,  248 

ECCLESIASTICAL  ESTATES  ACT, 
stat.  jurisdiction  in,  24 

EFFECT  OF  NON-COMPLIANCE, 

with  rules,  does  not  render  proceedings  void,  514 

EJECTMENT.    .S^  Kbooyibt  of  Land. 

ELECTIONS  ACT, 

jurisdiction  of  High  Court,  89 

final  unless  by  leave,  89 

ELECTION  PETITION, 
rota  of  Judges,  89 
proceedings  relating  to^  to  be  heard  by  Divisional  Court,  449 

ELEGIT.    See  ExicunoK  and  Form^. 

EQUIPMENT  OF  SHIP, 

form  of  pleadings,  660,  678 

EQUITABLE  JURISDICTION, 

of  inferior  Courts  in  Equity  and  Admiralty,  61 

EQUITABLE  RELIEF.    See  (tieo  EisouTHOV, 
merger,  12 

every  Judge  to  administer,  8 

cases  of  conflict  between  Law  and  Equity  generally.  19 
estates  and  rights  to  be  recognised.  8 
e<]uitable  defences,  6,  7 
time  the  essence  of  the  contract,  14 

EQUITABLE  WASTE,  12 

ERROR, 

what  to  include,  83 

Pboobidinos  m. 

House  of  Lords,  consent  of  Attorney- General,  79 

EVIDENCE.    i»!e  Stamp,  AFFroAvrr,  Witnsbb,  Fobvs  :  titles,  Noncis, 
Ordirs. 
on  motion,  petition,  or  summons,  by  affidavit,  when,  827,  828 
consent  to  take  by  affidavit,  317 

by  persons  under  disability,  167 
by  deposition,  818.  321,  322 
stamping  affidavits  and  using  office  copies.  331 
taken  by  affidavit  to  be  printed,  when,  334 
affidavit  of  belief  when  admissible,  828 
of  renewal  of  writ,  848 
of  admissions,  286 
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EVlDESCE-eontinued, 

Miiwen  to  interrogfttoriM,  how  vsed,  279 

power  of  Judge  io  order  examination  by  afldavH,  S17 

mode  of  taking  examinatioD,  SIS-SSB 

copy  pleadingt  for  examiiier,  9S0t 

right  of  party  to  hare  witneM  oron-examined  ait  trial,  317 

noUce  to  oroM-exaowM  deponenl^  888,  550 

oroai-examination  on  affidavit  Tenfying  aooonnt,  2S88 

oral,  in  trial  by  inry,  65 

Judge  may  dinUow  qutattoo,  20^ 

ezaatfination  of  plaintilfa  witneMsa,  oonBter-elaiB,  180 

office  oopiea  suificieni,  318 

document!  ought  to  be  formerly  put  in,  888 

use  of,  in  subsequent  proceedings,  323 
party  taken  by  surprise,  rebutting,,  333 
taken  iu  other  matters,  application  to  read,  818 
in  Chambers,  332 

fresh  efideiice  on  further  hearing,  33 
in  actions  of  libel,  particulars  to  be  furnished,  309 
perpetuating  testimony,  regulationa  as  to,  321 
Admiralty  reference*  shorthand  notes  in.  428 

default  actions  in  rent,  318 
proof  of  documents  issued  out  of  Distriol  Registries,  43 
how  brought  before  Court  of  Appeal,  441 
fresh  evidence  in  Court  of  Appeal,  437 
printing  of,  for  Court  of  Appeal.  442 
verified  notes  in  Court  of  Api>eal,  442 
reasonable  expenses  in  procuring,  allowed,  488 

EXAMINER, 

.  examination,  how  eonduoted,  320-323 
copy  pleadings  for,  320 
office  of,  not  a  public  .Court,' 820 
special  report  by,  322 

appointment  and  distribution  of  bonness,  325 
of  place  and  time  of  examination,  326 

EXCHEQUER  CHAMBER, 

transfer  of  jurisdiction  to  Court  of  Appeal,  3 

EXCHEQUER,  COURT  OF, 

transfer  of  jurisdiction  to  High  Court,  2 

EXCHEQUER  DIVISION, 

busiueM  formerly  assigned  to,  26 

EXECUTION, 

leave  necessary  in  certain  cases,  349 

out  of  District  Registry,  294 

leave  to  issue  or  renew  in  District  Registry,  295 

to  enforce  a  judgment,  343-345 

equitable,  343^  347,  884 

discovery  in  aid  of,  351 

time  to  tax  costo  under  an  elegit,  347 

order  enforced  as  judgment.  349 

conation  nrecedent,  non-performance  of,  343 

how  iisuea  on  eontingent  judgment,  344 

by  or  against  persons  not  parties,  360 

against  gamiiaee,  865 

partners,  845 

shareholders  of  a  oompany,  349 

corporation,  350 
saving  as  to  existing  rights,  850 

party  entitled  to,  may  levy  for  poundage  and  expenses,  846 
.   saving  clause  as  to  order  of  issue,  350 
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EXECUTION— eofUinuccr. 

stay  of,  on  facti  too  late  to  be  pleaded,  360 
till  after  trial  of  ooanter-daini,  248 
on  appeal.  446,  447 

to  House  of  Lordi,  447,  475 
separate  writ  for  costs,  348 

Wbitof, 

'  definition,  344 
issue  of,  on  production  of  judgment,  or  office  copy,  345 
on  issue  of,  pnecipe  to  be  filed,  346 
to  be  indorsed  with  solicitor's  name  and  address,  346 
must  bear  date.  346 

indorsement  to  levy  principal  and  ioterest,  346 
limitation  of  time  for  issue  of,  on  judgment,  348 
duration  and  renewal  of,  348 
eridence  of  renewal,  348 
writ  of/. /a.  and  eUffU,  347,  352 
writ  in  aid,  353 
of  mortgaged  property.  352 
for  forms  of  writs.    See  Fcupts. 

EXECUTORS  AND  ADMINISTRATORS, 

costs,  470,  474,  475 

indorsement  of  representative  capacity.  111 

married  woman  executrix,  bow  to  sue  and  be  sued,  164 

to  represent  beneficiaries,  154, 155 

joinder  of  claims  b^  or  against  personsUy,  186 

administration  action,  parties  in,  170 
conduct  of  sale,  Z8S 
transfer  of  action  against,  877 
originating  summons  for,  in  Ch.  D.,  408,  412 
interferes  now  far  with  executors'  discretion,  412 

traverse  of  representative  capacity,  203 

entitled  to  carry  on  counter-claim,  when.  180 

suing  in  his  own  right,  oonnter-claim,  189 

to  examine  claims  of  creditors^  422 

notice  of  claims  allowed  and  disallowed,  423 

of  persons  entitled  to  funds  in  Court,  payment  to,  228 

proceedings  stayed  till  probate^  9, 243 

where  fresh  action  by  executon,^  378 

discovei^  by  executor  where  also  partner,  270 

continuing  proceedings,  liability  for  costs,  181 

defaulting,  costs  when  retained  as  a  party,  181 

tort  of  testator,  survival  of  action,  182 

exceptions  in  Debtors  Act.  1869,  356,  857 

wilful  default  in  action  against,  pleading,  194 

interrogatories  as  to  particulars  of  estate,  261 

application  for  advice  of  the  Court,  394 
costs,  487 

right  of  retainer,  59 

leave  to  issue  execution  by  executor,  349 

death  of  petitioner  pending  inquiries,  180 

power  of  Judge  to  add  when  necessary,  180 

action  against,  transferred  in  administration,  377 

garnishee  orders  against,  362,  363 

attachment  of  debt  due  to  estate,  868 

BXHiBrrs, 

documents  in  Chambers  to  be  made,  332 
marking,  832 

EXISTING, 

meaning  of,  54 
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EXISTINO  PROCEDURE, 
oiaintenanoe  of,  108 

EXPERT^ 

ftnisUnoe  of,  in  Ohamben,  414 

EXPRESS  TRUST. 

Sutatei  of  Limitation  inapplicable  to,  11 

EXTENSION  OF  TIBIE.    8u  Time. 

EXTRADITION, 

act,  appeal  from  refusal  of  habeas  corpus,  5.  33 
attachment  for  contempt  committed  before,  355 

FALSE  IMPRISONBfENT, 
form  of  pleading,  572 

FEES, 

Treasury  orders  as  to,  690 

Examiner's,  708 

appeals  from  inferior  Ck>iirts,  703 

higher  scale,  481 

lower  scale,  480 

of  persons  suing  informA  pauperit,  168 

of  counsel,  499-501 

FIUNG, 

eopj  writ,  119 

pleading  delivered  by,  in  default  of  appearance,  192 

notioe  of  motion  for  judgment,  192 

office  copy  of  judgment  to  be  filed  in  Distriot  Registry,  294 

FI.  FA.    See  Execution. 
form  of  praecipe,  598 
writ,  000 

on  ordet  for  costs,  001 

FI.  FA.  DE  BONIS  ECX7LESLU3TICIS, 
fotm  of  precipe,  594 
form  of  writ,  608 

to  Archbishop  during  vacanoy  of  Bishop's  See,  ( 
issue  of,  853 

FIRM.    See  Pabtnirs,  under  Partus. 

FOLIO, 

eomprises  72  words,  490 

FORECLOSURE, 

RBsigned  to  Chancery  Division,  28 

form  of  pleadings,  555,  575 

motion  for,  248,  390 

default  of  appearance,  order,  248 

parties  added  after  order  absolute,  182 

order  for  personal  payment  with,  25 

cannot  be  enforced  by  writ  of  possession,  844 
other  causes  of  action  may  be  joined  with,  185 

FOREIGN, 

action,  stay  of  proceedings,  10 

Attaohiimnt, 

does  not  constitute  a  **  secured  creditor,**  364 
custom  of,  863 

CORFOBATIOir, 

service  of  writ  on,  127, 128 
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FOREIGN— eonttfiueei. 

QOVBBNMKKT, 

how  interrogated,  200 

proceedings  by,  may  be  itayed  till  discovery  gifen,  260 

Ship, 

in  Admiralty  action  order  for  discovery,  273 

Ship  of  War, 

extent  of  immunity,  121 

SOVKBEION, 

injunction,  do^  not  lose  his  right  by  appearing,  15 
substituted  servioe  not  allowed  on  ambiusador,  125 

Tribunal, 

judgment  of,  enforced  in  this  countr;^,  121, 147,  843 
resteaining  plaintiff  from  proceeding  in,  15 
agreement  to  refer  to,  88 

FORBIGNBB. 

out  of  jurisdiction,  how  served,  134 
plaintiff,  security  for  costs  by,  479,  480 
residing  abroad,  security  for  costs  of  appeal,  445 

FORMS, 
Affidavitb, 

kaU  qI  sale,  registration  of  (B.  24),  651 
of  documents  (B.  8),  545 
as  to  documents,  order  for  (K.  17),  620 
garnishee  order,  in  support  of  (B.  25),  552 
guardian,  entry  of  appeiarance  (A.  IL  8),  530 
on  interpleader  (B.  26),  553 

•    -    •    '•  ^,  14),  r-^ 


juatifioation  (A.  IL  14),  532 
service  of  summons  (B.  23),  551 
as  to  stodc  under  Order  XLVl.  (B.  27),  558 
for  warrant  in  cause  of  restraint  (A.  L  13),  525 
possession  (A.  L  14),  526 

Bail, 

bond  (A.  n.  13).  531 
notice  of  (A.  n.  10).  530] 

pnecipe  for  (A.  II.  9),  530 
suflKoienoy  of  (A.  II.  11),  530 

precipe  for  (A.  IL  12),  530 

Caveat, 

release,  precipe  for  (A.  IL  17),  533 
warrant  „      (A.  n.  18),  538 

to  withdraw     „      (A.  IL  19).  588 

Csbtifioatbs, 
of  assignmc 
of  officer  of  trial  (a  17),  549 


of  assignment  (A.  L  19),  527 
-     •  l(R17),r'" 


Chanobbt  Chambbrs, 

abstract,  affidavit  verifying  (L.  28),  660 
accounts  and  inquiries,  form  of  order  (L.  28),  662 

affidavit  verimng  (L.  11),  646 
account  of  personal  estate  (L.  12),  648 

real  estaU  (L.  18),  650 
annuities  and  arrears  due,  list  (L.  19),  657 
advertisements  for  claimants  not  creditors  (L.  2),  641 

for  creditors  (L.  8).  642 
cheque  may  be  received,  notice  (ll  9),  645 
Chief  Clerk,  certificate  of  (L.  10).  645 
summons  by  \L,  1),  641 

3b 
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PORHS.    Chaitcert  Crambebb— continued 

creditor,  oUimi  of,  affidavit  by  executor  (L.  5),  642 
exhibit  (L.  6).  643 

and  legatees,  apportionment  (L.  20),  663 
notice  to,  allowance  of  claims  (L.  7),  644 
proTC  claim  (L.  8),  644 
produce  dooumenta  (L.  4),  642 
debts  allowed,  list  of  (L.  17),  656 
engrossment  of  deeds,  affidarit  Terifying  (L.  24),  660 
farther  consideration,  request  to  set  down  (L.  26),  661 

notice  of  being  set  down  (L.  27),  661 
le^cies  unpaid,  list  of  (L.  18).  667 
originating  summons  (L.  26),  660 
receiver,  account  (L.  14),  651 

recognisances  (L.  21).  658 
report,  atBdavit  verif  jing  (L.  22),  659 
■ale.  conditions  of  (L.  15),  653 

result  of.  affidavit  (L.  16),  664 

Facts. 

admission  of  (R  13),  548 
notice  to  admit  {K  12),  648 

FUNDB  RULIS.  1884. 

appropriation  of  money,  notice  of,  lodged  in  Queen's  Bench  Divi- 
sion under  Order  XIV.  referred  to  in  Rule  43,  687 

lodgment  schedule  referred  to  in  Rule  6,  and  specimen  lodgment 
schedules,  679,  680 

payment  schedule  referred  to  in  Rule  6,  and  specimen  payment 
schedules,  681,  682 

lodgment  and  payment  schedule  combined  referred  to  in  Role  8, 
682,683 

order  for  payment  in  Queen's  Bench  and  Probate  Divorce  and 
Admiralty  Divisions  referred  to  in  Rule  28^  683 

request  for  lodgment  of  money  in  Ohancery  Division  referred  to 
in  Rule  30.  683,  684 

request  for  lodgment  or  transfer  of  securities  in  Ohancery  Divi- 
sion referred  to  in  Rule  80,  684,  686 

request  for  lodgment  in  Ohanoenr  Division  in  an  action  for  debt 
or  damaffes  referred  to  in  Rule  30,  686 

request  for  lodgment  in  Queen's  Bench  Division  referred  to  in 
Rule  32,  686 

request  for  lodgment  in  Probate  Divorce  and  Admiralty  Division 
referred  to  in  Rule  34,  686,  687 

request  for  payment  of  money  lodged  "  in  satisfaotion  "  referred 
to  in  Rule  44  (A),  687 

request  for  payment  of  money  lodged  "against  cbdm**  ref erred  to 
in  Rule  44  (B).  688 

request  for  payment  of  money  lodged  '*as  security  for  costs  "  re- 
ferred to  in  Rule  44  (0),  688 

request  for  a  remittance  by  post  of  money  payable  under  an  Order 
of  the  Oourt  referred  to  in  Rule  48,  689 

Ikdobsements, 

Admiralty  (A  IIL  6),  640 

Chancery  Division,  matters  by  34th  sect.  Act  1873,  assigned  to 

(A.  IIL  1),  634 
chaiacter  of  parties  (A.  HI.  7),  641 
costs  (A.  IIL  3),  636 

damages  and  other  claims  (A  IIL  4).  637 
money  claims,  no  special  indorsement  (A.  III.  2),  634 
probate  (Arill.  6),  640 
special  indorsements,  tee  under  Statements  of  Claim. 

IVTERBOOATORIES, 

form  of  (B.  6),  646 
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FORMS.    Intebbooatoriks— «onttntfe(i. 
answer  to  (B.  7),  545 
order  for  delivery  of  (K.  16),  620 

I88UB. 

to  be  tried  (B.  16),  549 

JUDOMSNTB, 

acoeptanoe  of  money  paid  into  Court  for  ooetf  (F.  16),  591 
account,  trial  of  questions  of,  by  referee  (F.  9),  589 
after  appearance,  and  order  under  Order  XI V.  r.  1  (F.  5),  588 
eonlesnon  of  defence,  for  plaintiff's  costs  (F.  15)  ,.691 
County  Court,  on  certificate  of  registrar  of  (F.  13),  690 
default  of  appearance  or  defence  wnere  demand  unHquidated,  inter- 
locutory (F.  2),  587 
default  of  appearance,  in  action  for  recoTery  of  land  (F.  3),  587 
after  assessment  of  damages  (F.  4),  587 
in  case  of  liquidated  demand  (F.  l),  587 
discontinuance,  for  defendant's  costs  on  (F.  14),  590 
on  motion  for  judgment  (F.  10),  589 

after  trial  of  issue  (F.  18),  592 
in  pursuance  of  order  (F.  12),  690 
trial  by  Court  without  a  jury  (F.  11),  589 
Judge  „  (F.  6),  588 

jury  (F.  7),  588 

by  jury  no  judfl;ment  entered  at  (F.  17),  691 
before  referee  (F.  8),  589 

LSTTBBS  OP  RSQUBST  (K.  37,  B.),  630 

Nonon, 

acceptance  of  sum  paid  into  Court  (B.  4).  544 
baU  (A.  II.  10),  530 

certificate  of  officer  after  trial  by  jury  (B.  17),  549 
confession  of  defence  (B.  5),  544 
counter-claim  (B.  2),  544 

cross-examination  of  deponents  at  trial  (B.  20),  560 
defence,  limitingjA.  II.  3),  528 
discontinuance  (B.  19),  560 
documents,  to  admit  (B.  11),  546 
inspect  (B.  10).  546 
produce  (B.  9).  546 

(general  form)  (B.  14),  549 
entry  of  appearance  (A.  II.  2),  528 

limiting  defence  (A.  H.  4).  528 
under  Order  XVI.  49  (A.  H.  5),  529 
Order  XVII.  5  (A.  II.  6),  529 
to  counter-claim  (A.  11.  7),  529 
facts,  to  admit  (B.  12),  548 
of  judgment,  memorandum  on  (G.  28),  599 
memorandum  of  appearance  (A.  IL  1),  527    ' 
motion  (B.  18),  550 
payment  into  Court  (B.  8).  544 
renewal  of  writ  of  execution  (B.  21>,  551 
stock,  under  Order  XLVL  (B.  22),  551 
third  party  (B.  1),  543 
trial  (B.  16),  549 

Oath, 

clerk,  615 
commissioner,  614 
interpreter,  614 
witness,  614 

Obdibs, 

general  form  of  order  (K.  2),  616 
affidavit  as  to  dooumenU  (K.  17),  620 
to  amend  (K.  10),  618  < 
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FORMS.    OKDJSBa—eontinued. 

arrest  under  Debtors  Act  (K.  SI),  625 
bill  of  sale,  entry  of  satisfaction  (K.  58),  640 
charging  order,  solicitor's  costs  (K.  29),  626 
on  stock  (nisi)  (K.  27),  624 

(absolute)  (K.  28),  625 
commission  to  examine  witnesses  (K.  37),  628 

issue  of  (K.  36),  627 
committal  of  judgment  debtor  (K.  48),  636 

on  non-payment  of  instalment  (K. 
49),  636 
contribution,  issue  of  notice  claiming  (K.  23),  622 
County  Court,  to  try  action  in  (K.  44),  634 

remove  judgment  from  (K.  30),  625 
give  security  or  try  action  in  (K.  46),  636 
Order  XIY.  No.  1,  final  judgment  (K.  6),  617 
No  2,  leave  to  defend  (K.  7),  618 
No.  3,  „  (K.  8),  618 

■    No.  4,  „  (K.  9),  618 

discharge  or  vary  application,  by  third  party  (K.  14),  620 
dismiss  for  want  of  prosecution  (K.  15),  620 
examination  of  judgment  debtor  (K.  38).  631 
examination  touching  means  [K.  46),  636 

of  witnesses  before  arbitrator  (K.  25),  624 

and  production  of  documents  (K.  26),  624 
before  trial  (K.  36),  627 
garnishee  order  (attaching  debt)  (K.  38),  681 

(absolute)  (K.  40).  632 
inspection,  documents  to  be  produced  for  (K.  18),  621 
nterpleader  order,  No.  1  (K.  50),  637 
No.  2  (K-  61),  687 
No.  3  (K.  62).  687 
No.  4  (K.  68),  638 
No.  5  (K.  64),  639 
No.  6  (K.  66),  639 
No.  7  (K.  66),  639 
interrogatories  (K.  16),  620 
letters  of  request  (K.  87,  A.),  630 
particulars  (accident  case),  (K.  13),  619 
(general)  (K.  12),  619 
(partnership)  (K.  11).  619 
payment  of  judgment  debt  by  instalments  (K.  47),  635 
production  (underwriters)  (K.  19),  621 
reference  (K.  24),  623 
reference  to  Master  (K.  34),  627 
reference  under  sec.  56.  Act  of  1873  (K.  82),  626 
seo.  67,  Act  of  1873  (K.  33),  626 
renewal  of  writ  (K.  22),  622 
service  out  of  jurisdiction  (K.  20),  622 
substituted  service  (K.  21).  622 
summons,  dismissing  (K.  67).  640 
tax  bill  of  costs,  client's  application  (K.  41),  632 

solicitor's  application  (K.  42),  633 
after  action  brought  (K.  43),  684 
time  (K.  6),  617 

Plbadinos— Statements  or  Claim, 
general(C.  I.),  664 
claim,  defence  and  reply  (B.  XL),  684 

AdmiraUv, 
bottomry  (C.  IIL  8),  660 
equipment,  &o.  (C.  IIL  4),  660 
possession  (C.  IIL  6),  660 
salvage  (C.  UI.  6),  661 
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FORBIS.     P£BADIK08--STATIlfINTB  OP  ChlIM—€imHmted, 
Breach  of  Conttxict, 
breach  of  promise  (0.  V.  10),  568 
detention  of  ihip,  shipowner  v,  charterer  (0.  V.  8),  666 
goods,  damage  to,  shipper  v.  master  (0.  Y.  4),  566 
and  short  delivery  (0.  V.  6),  566 
inferior  article  (0.  V.  2),  566 
non-delivery  (C.  V.  1),  6(86 
marine  policy,  against  underwriter  (0.  V.  6),  666 
nedigenoe.  Railway  Co.  for  (0.  V.  7),  567 

soUcitor  (0.  V.  8),  567 
tenant,  breach  of  covenant  to  repair  (C.  V.  9),  667 

Chancery  Adiont, 
acooonU  (C.  IL  4).  666 
administration  (0.  II.  j.).  654 
breach  of  trust  (C.  II.  9),  667 
default,  wUful  (0.  IL  2),  565 
execution  of  trusts  (0.  IL  10),  567 
foreclosure  or  sale  (C.  II.  5),  556 
partition  or  sale  (0.  II.  13).  558 
partnership,  dissolution  of  (C.  IL  3),  555 
raising  portions  (C.  II.  7),  556 
rectification  of  instrument  (C.  H.  11),  558 
redemption  (C.  IL  6),  656 
sale  subject  to  a  charge  (0.  IL  8),  557 
specific  performance  (C.  II.  12),  658 
wardship,  ka.  (G.  IL  14),  569 

InjuncUont  and  Dcdarations  of  Eighta,  <f;c, 
collision  of  ships  (C.  YI.  5).  569 
conversion  of  goods,  damages  (C.  VL  1),  668 
detinue  (C.  VI.  2).  568 
fraudulent  prospectus  (C.  VL  13),  572 

sole  of  a  lease  (C.  VI.  14),  572 
injunction,  ancient  lights  (C.  VL  10),  571 

copyright  (C.  VL  7).  570 

nuisance,  smells  (C.  VI.  11),  571 

pollution  of  water  (C.  VL  12),  571 

patent  (C.  VL  6),  569 

trade  mark  (C.  VI.  8),  570 
malicious  prosecution  (G.  VL  16),  572 
negligent  driving  (G.  VI.  8).  569 

Lord  CampbeU's  Act  (C.  VI.  4),  569 
seduction  (C.  VI.  9),  570 

ProbaUy 
interest  (0.  IH.  1).  659 
will  in  solemn  form  (G.  IIL  2),  560 

Recovery  of  LandL 
heir-at-law  against  stranger  (C.  VII.  2),  678 
landlord  against  tenant  ^G.  VII.  1).  673 

Special  IndonemenU^  Order  III,  6, 
bill  of  exchange,  indorsee  v,  acceptor  (C.  IV.  4),  662 

and  drawer  (0.  IV.  6),  562 
dishonoured,  payee  «.  drawer  (G.  IV.  6),  563 
calls  on  shares  (G.  IV.  9j,  564 
covantee  v.  covenantor  (O.  IV.  8).  663 
goods  sold  and  delivered  (G.  IV.  1),  661 
guarantee,  on  a  (0.  IV.  10),  664 

creditor  v,  debtor  and  surety  (0.  IV.  11),  564 
money  had  and  received  (G.  IV.  2),  662 
obligee  v.  obligor,  money  bond  (G.  IV.  7),  563 
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FOBMS.    Plsadinos— Statkmknts  of  OhAiUB-^-continued. 
iromiMOTj  note,  pftjee  v,  maker  (C.  XV,  3),  562 
tenant,  term  expired  (0.  VII.  1),  573 
trust  debt  (C.  IV.  12),  665 

Statimxnts  of  DiriNcs. 

Admiralty  aotioni  (D.  UI.  3-6),  578 

breaob  of  contract,  &c  (D.  V.),  581 

Ghanceiy  aetioni  (D.  XL)  575 

counter-claims  (D.  VIIL),  583 

injunctions,  declarations  of  right,  ko,  (D.  VL),  581 

point  of  law  en  guarantee  (£.  IIL  1).  586 

marine  policy  (E.  III.  3),  586 

slander  (E.III.  2),  586 
Probate  (D.  III.  L  2),  577 
recovery  of  land  (D.  VII. ),  583 
special  indorsements  (D.  IV.),  578 
reply  (B.  L,  U.),  584 

PfLSOIPB, 

appraisement  and  sale,  commission  for  (Q.  9),  594 
attachment,  writ  of.  kc  (Q.  10),  595 
baU  bond  (A.  II.  12).  531 

notice  of  (A.  IL  9),  530 
caveat  release  (A.  II.  17),  533 
warrant  (A.  II.  18),  533 
withdrawal  (A.  IL  19),  533 
certiorari  (Q.  13),  595 
commission  to  examine  witnesses  (G.  17),  596 

of  partition  (G.  18),  596 
delivery,  writ  of  (G.  8),  594 
distringas  against  ex-sheriff  (G.  11),  595 
elegit  (G.  2),  698 

entry  of  action  for  trial  (G.  22),  697 
appeal  (G.  23),  597 
appearance  (A.-  II.  2).  528 

limiting  defence  (A.  II.  8),  528 
Order  XVII.  Rule  5  (A.  II.  6),  529 
Order  XVI..  Rule  49  (A.  II.  5),  529 
to  counter-claim  (A.  II.  7),  529 
for  argument  generally  (G.  24),  598 

memorandum  of  service  of  notice  of  judgment  (G.  26),  508 
of  special  case  (G.  25),  698 
fieri  facias  (G.  1),  593 

fieri  facias  de  bonis  ecclesiasticis  (G.  4).  594 
habeas  corpus  ad  testificandum  (G.  16),  596 
inquiry  (G.  12),  595 
mandamus  (G.  15),  596 
possession,  writ  of  (G.  7),  594 
prohibition  (G.  14),  595 
for  release  (A.  IL  15),  532 
renewed  writ,  memorandum  for  (A.  I.  18),  527 
search  (G.  27),  598 

■equestrari  facias  de  bonis  ecclesiasticis  (G.  5),  594 
sequestration,  writ  of  (G.  6),  694 
subpoena  (G.  21),  697 
summons,  amended  (G.  19),  697 
renewed  (G.  20),  697 
venditioni  exponas  (G.  S),  693 

warrant,  instrument  in  rem  other  than  (A.  L  16),  526 
of  arrest  (A.  L  15),  626 

Relxabbs, 

release  (A.  IL  16).  632 

praecipe  for  (A.  11.  15),  532 
caveat  (A.  IL  17),  533 


Index.  769 

FORMS— etmh'nueei.  ' 
Salb, 

ordinary  conditions  of  (L.  15),  614 

Summons, 

general  form  (K.  1).  616 
for  directionf  (K.  3),  616 
for  entry  of  satiifaotion  on  a  registered  bill  of  sale,  640 

WABBAirrs, 

of  arreit  (A.  L  17),  527 

Writs, 

appraisement  and  sale  (H.  16),  606 

attachment  (H.  12),  606 

oertiorari  (general),  (J.  10),  611 

to  County  CJourt  (J.  9).  611 

commission  to  examine  witnesses  (J.  13),  613 

before  examiner  or  commissioner  (J.  14),  615 

deUvery  (H.  10).  605 

delivery  or  assessed  value  (H.  11),  605 

distringas  against  ex-sheriff  (H.  14),  607 

elegit  (H.  3),  601 

fien  facias  (H.  1),  600 

on  order  for  costs  (H.  2),  601 

de  bonis  ecdesiastiois  (H.  5),  603 

de  bonis  eodesiasticis  to  archbishop  (H.  6),  603 

on  judgment  removed  from  Lord  Mayor's  Court  (H.  15), 


habeas  corpus  ad  testificandum  (J.  2),  609 
inquiry  for  assessment  of  damages  (J.  8),  611 
mandamus  (J.  12),  612 
possession  (H.  8),  604 

in  Admiralty  action  (H.  9),  604 
prohibition  (J.  11).  612 
sequestration  (H.  13),  606 

sequestrari  facias  de  bonis  ecclesiasticis  (H.  7),  604 
subpoena  ad  testificandum  (general  form),  (J.  1),  609 

duces  tecum  (general  form),  (J.  3),  609 

ad  testificandum  at  Assizes  f  J.  4),  610 

duces  tecum  at  Assizes  (J.  5),  610 

ad  testificandum  at  sittings  of  High  Court  (J.  6),  610 

duces  tecum  at  sittings  of  High  Court  (J.  7),  610 
venditioni  exponas  (H.  4),  602 

Writ  of  Summons, 

general  form  (A.  I.  1),  517 

specially  indorsed.  Order  UL  Bule  6  (A.  I.  2),  518 
service  out  of  jurisdiction,  or  notice  in  lieu  of  (A.  L  5),  520 
specially  indorsed  (A.  L  6),  521 
notice  of  writ  in  lieu  of  service  out  of  jurisdiction  (A.  L  9),  523 
memorandum  of  appearance  (A.  U.  1),  527 

for  renewed  writ  (A.  L  18),  527 

Admiralty  Action  in  rem  (A.  I.  11).  524 
warrant  of  arrest  (A.  I.  17),  527 

District  Repi$try, 
writ  for  issue  from  (A.  L  3),  519 

service  out  of  jurisdiction  (A.  I.  7),  521 
specially  indorsed  writ  (A.  I.  4),  519 

for  service  out  of  jurisdiction  (A.  L  8),  522 
notice  of  writ  in  lieu  of  service  out  of  jurisdiction  (A.  L  10),  523 
writ  in  Admiralty  actions  to  issue  from  (A.  L  12),  525 
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FRAUD, 

f  onn  of  pleading.  572 

partionliLn  Id,  191 

interro^torieB  without  leave  in  action  of,  258 

of  lolicitor,  defence  nut  in  by,  245 

additional  aoconnta,  lapse  of  time,  282 

FRAUDS,  STATUTE  OP, 
must  be  ^eaded.  197 
in  Q.  B.  J).,  ai  defenoe  to  Statute  of  Limitationi,  11 

FUNDS  ACT,  95 

FURTHER  CONSIDERATION, 

Judge  at  trial  maj  reserve  eaae  for,  909 

Court  may  reserve,  on  motion  for  judgment,  340 

Court  may  remit  to  referee  for.  312 

time  for  application  to  remit,  313 

form  of,  426 

setting  down^  304 

of  summons  m-  Chambers,  400 

where  parties  interested  have  notice  of  order,  171 

order  varied  on  adjourned  summons,  33 

account,  />osts,  proof  of  by  affidavit,  160 

FUSION. 

of  law  and  equity,  6, 14,  19,  20 

most  convenient  practice  to  be  adopted,  19,  66 

not  to  alter  the  law,  but  the  practice,  259 

GARNISHEE, 

execution  against.    See  EXBOunoN. 

GARNISHEE  ORDER.    See  alio  ATTAOHimfT  OF  Debts. 
in  winding  up,  security  when,  60 
in  diBtrict  registry,  295 
County  Court,  Rules  of  1875,  appeal,  460 

GOOD  FRIDAY, 

when  to  be  reckoned  in  time,  467 
offices  closed  on,  464 

GUARANTEE, 

form  of  pleadings,  564,  579 
special  indorsement,  112 

GUARDIAN  AD  LITEM, 

appearance  of  infant  by,  166 

application  for,  in  default  of  appearance,  160 

application  to  discharge  order,  adding  as  a  party  on  abatement,  183 

on  behalf  of  infant,  competent  person,  160 

on  behalf  of  lunatic,  „  „         166 

to  represent  lunatic  when  interest  of  committee  advene,  165 

Sorson  incapable  through  infirmity,  165 
iscretion  ot  Judge  as  ^  appointment  of,  416 
eosts  of  official  solicitor  appointed,  447 
discovery  from,  259 

HABEAS  CORPUS, 

cases  of,  to  be  heard  by  Divisional  Court,  449 
new  writ,  when  trial  postponed,  309 

HEIR  AT  LAW, 

execution  of  trusts,  when  a  necessary  party,  172 

HIGH  COURT, 

jurisdiction  transferred  to,  2 
not  transferred,  3 
how  to  be  exercised,  6 
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HIGH  COURT— ttwiftwtwd. 

juriBdiction  by  Acts  relating  to  Courts  trantferred,  48,  48 

divisions  of,  ^ 

transfer  of  Judges,  22 

Judge  of,  sitting  in  Court  of  Appeal,  66,  82 

disposal  of  business  in,  by  tingle  Judge,  81 

fixing  fees  in,  68 

Judge  of,  increase  of  number  in  certain  events,  80 

distribution  of  business  in,  22,  27 

HIGH  COURT  OF  CHANCERY, 
to  include  Lord  Chancellor,  52 

HIGH  JUDICUL  OFFICE, 
meaning  of,  83 

HOUSE  OF  LORDS, 

constitution  of,  as  Court  of  Appeal,  78 
appeal,  in  what  cases,  70,  80 

time  for,  in  Divorce  Act,  88 

form  of,  71 

may  be  heard,  during  prorogation  or  dissolution,  79 

when  it  lies,  79 
stay  of  proceedings  on  appeal  to,  347,  447,  475 
costs  on  appeal  to,  475 
enpor,  80 

taxation  of  oosts,  76 
form  of  petition,  71 
signature  of  counsel  required,  71,  74 
ease  to  be  signed  by  counsel,  73 

appeals  by  persons  under  disability,  time  allowed  for,  74    ' 
security  for  costs,  72,  475 

HUNDRED, 

service  of  writ  on,  127, 128 

HUSBAND  AND  WIFE, 

service  of  writ  on,  126 
execution  between,  to  issue  by  leave,  849 
attachment,  where  husband  dependent  on  wife,  559 
joinder  of  husband,  161, 162 

claims  by  or  against,  185 
power  of  Judge  to  add  husband  on  marriage,  180 
arrears  of  alimony,  not  a  liquidated  demand,  112 

INDORSEMENT, 

of  address.    See  Writ  of  Sdhmons. 
of  writ.    See  Writ  op  Summons. 
of  writ  of  execution.    See  Exscunoir. 
of  representative  capacity.  •  See  Pahtibs. 
on  mandatory  judgment,  341 

INFANT.    See  Next  FRimrD. 

statutory  jurisdiction  of  Ch.  Div.,  24 

service  of  wrH  on,  126 

how  to  sue  and  be  sued,  159 

appearance  by,  166 

default  of  appearance  bv,  140,  160 

order  absolute  for  foreclosure,  161 

substituted  service  on,  160 

motion  for  judgment,  838 

guardian  ad  litem  discretion  of  Judge,  416 

married  woman  defends  by  guardian  ad  litem,  160 

ward,  lunatic,  jurisdiction  of  High  Court,  57 

compromise  on  behalf  of,  161 

request  for  sale  and  partition,  161 
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INFANT— eon^tnued. 

iDJanotion  against,  161 
Chambers,  applications  in,  407,  406,  415,  416 
for  guardian  and  maintenance,  415 
marriage  settlement,  416 
payment  of  fnnd  to,  in  Q.  B.  D.,  288 
investment  of  money  lodged  in  Court,  230 
consent  as  to  mode  of  taking  evidence,  167 
married  woman,  costs  of  unsuccessful  petition,  477 
how  served  with  notice  of  judgment  in  administration,  172 

in  partition,  172 
set-off,  debt  contracted  while,  189 
no  admissions  implied  against,  from  the  pleadings,  194 
discovery  of  documents  by,  268 
provisions  as  to  special  case,  286, 288 

applications  to  diiicharge  order  adding  as  pariv  on  abatement,  183 
wardship  of,  and  care  of  estates  assigned  to  Chancery  Division,  TH 
appeals  to  House  of  Lords,  time  allowed  for,  74 

INFEBIOR  COURT.    See  Appeals  fbom  Inferior  Courts. 
of  Record,  appeal  from,  63 

INFERIOR  COURTS. 

appeals  from,  29,  63,  461,  462 

fees,  703 
Order  in  Council  to  confer  jurisdiction,  50 
jurisdiction  of.  51 
action  removed  from,  costs,  478' 
counter-claims   in,  exceeding   jurisdiction   transferred   to   High 

Court,  51 
jurisdiction  in  counter-claims,  103 
appeal,  power  to  make  rules,  104 
new  rules  of  law  to  receive  effect  in,  52 

INFORMATION, 

regulations  as  to  Att.-Gen.  fiat,  108 

INJUNCTION, 

for  interlocutory  orders  as  to.    See  Intkrlooutort  Orders. 

from  repetition  of  an  injunr,  383 

on  ex  parte  application,  381,  391 

not  ex  parte  after  notice  of  motion,  381 

when  granted,  14,  15-17 

committal  for  breach,  service  of  order,  15 

against  an  infant,  161 

marriage  with  ward  of  Court  restrained  by,  382 

indorsement  of  claim  for,  on  writ,  15 

interim,  when  service  out  of  jurisdiction,  110 
discontinuance,  terms  of.  244 

no  action  to  be  restrained  by,  8,  9 

provisions  in  lieu  of,  8,  9 

damages  in  lieu  of,  17 

how  enforced,  350 

writ  of,  abolished,  383 

mandatory  order^  person  appointed  to  carry  out,  350 

assignee  of  premises  bound  by  judgment,  181 

costs,  ^[ross  sum  in  lieu  of,  487 

domg  an  unintentional  inpry,  16 
apportionment  where  plaintiff  partly  fails,  497 

not  within  jurisdiction  of  Master,  401 

defendant  may  obtain,  along  with  receiver,  18 

by  telegram,  16 

copy  affidavits  to  be  furnished  on  request,  469 

rights  of  foreign  sovereign,  15 

powers  of  County  Court  as  to,  47 
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INQUIRIES.    8t€  Account. 

when,  may  be  directed,  150,  2S2 

in  a  partinon  action,  on  admiarions,  281 

fortner  coniideration,  on  motion  for  judgment,  840 

INQUIRY, 

writ  of,  to  assess  damages,  611 
prsdoipe,  596 

INSPECTION, 

of  documents.    See  Discovbrt. 

order  for  (form),  621 
of  property,  power  to  order,  380 

Judge  may  inspect,  381 
by  jury,  881 
INSTALMENT. 

committal  for  non-payment  of,  order  for  (form),  636 
payment  of  judgment  debt  by,  order  for  (form),  635 

INSURANCE.    Su  Uhdibwbitebs. 

INTEREST, 

computation  of,  Chief  Clerk's  certificate,  414 

in  administration,  424 
indorsement  directing  sheriff  to  levy,  346,  347 
when,  begins  to  run,  after  judgment,  600 

INTEREST  SUIT  (PROBATE), 
form  of  pleadings,  555,  577 

INTERIM  ORDERS.    See  Interlootttobt  Osdbbs. 

INTERLOCUTORY  JUDGMENT, 
what  is,  443.  444 

in  default  of  appearance,  form  of,  587 
in  district  registry  by  default,  294 

INTERLOCUTORY  ORDERS, 

interim  order,  time  for,  379,  382 

interim  order  for  preseryation  of  property,  379,  391 
application  for,  881 
not  within  jurisdiction  of  Master,  401 
powers  of  single  Judge  of  Court  of  Appeal  in  raca- 
tion,  33 

trial  of  preliminanr  point,  379 

for  sale  of  perishable  goods,  380 

power  to  order  experiments  to  be  made,  380 
inspection  of  property,  380 

application  for  mandamus,  oc.,  how  made,  381 

trustees  on  eve  of  bankruptcy,  receiver  appointed,  ex  parte,  382 

not  to  prejudice  hearing  in  Court  of  Appeal,  442 
i  appeal  from,  time  for,  442,  443,  444 

costs,  gross  sum  in  Ueu  of,  487 

INTERLOCUTORY  PROCEEDINGS, 

what  are,  determined  by  Court  of  Appeal,  62 

in  what  Division  to  be  taken,  61 

affidavit  of  belief  admissible  on,  328 

when  application  to  be  made  to  Judge  to  whom  cause  transferred,  875 

appeals,  may  be  heard  by  two  Judges,  62 

INTERPLEADER, 
definition  of,  53 

notice,  service  out  of  jurisdiction,  182,  429 
assignment  of  chose  in  action,  13 
procedure  and  practice,  429-434 
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INTBBPLEADEK-HJowftnf««f. 
proceedings,  appeal  in,  43S 
trostee  in  bankruptcy  added  ai  olaimant,  181 
execution  of  trusti,  transfer  to  County  Court,  103 
form  of  affidavit  on,  553 
forms  of  orders,  637-640 

INTERPRETATION, 
Act  of  1873,  52-54 

1876,83 
R.S.C.  1883,  515-516 
S.C,  Funds  Rules,  1884,  218 
of  Acts,  not  to  alter  the  law,  only  the  practice,  259 

INTERROGATORIES.    See  Discovert. 

affidavit  in  answer,  when  to  be  filed,  263 
printing.  263 
form  of,  260,  545 
insufficiency  of,  263 
party  to  answer  fully,  261,  264 
effect  of  failure  to  comply  with  order  to  answer,  276 
answers  to,  how  put  in  evidence,  276 

objections  to,  may  be  taken  in  the  affidavit  in  answer,  261,  263 
when  service  out  of  jurisdiction,  110 
leave  required,  258 
irrelevant,  258,  263 
time  for  delivery,  249 
between  what  parties,  259 
sufficiencT  of  previous  offera,  259 
security  tor  costa  of,  to  be  given,  277 

waiver  by  consent,  none^  278 
statement  on  lodgment  in  Court,  220,  221 
costs  of  improperly  exhibiting,  260 
by  executors  as  to  particulars  of  estate,  961,  962 
in  actions  for  recovery  of  land,  262 
libel,  262 

breach  of  promise,  268 
patent  actions.  262 
against  sheriff,  278 
when  may  be  struck  out,  262,  268 
application  to  set  aside,  262 
corporations,  how  interrogated,  260 
form  of  order  for  delivery  of,  ^20 

IRELAND, 

appeals  from,  to  House  of  Lords,  71-80 

IRREGULARITY, 

of  proceedings,  514 

not  to  render  prooeedin;;^  void,  514 

ISSUES, 

how  raised,  194,  196,  249 

settlement  of,  2S2 

taxation  of  claim  and  counter-claim,  206 

to  be  settled  in  Chambers,  if  parties  cannot  agree.  801 

by  third  party,  where  whole  matter  to  be  determined,  175 

settlement  of,  not  by  Master,  except  by  consent,  401 

direction  of,  where  judgment  contingent.  844.  845 

on  motion  for  judgment,  when,  340 
motion  for  judgment,  before  trial  of  remainder,  840 
trial  of,  some  before  others,  802 

by  referee,  84,  85,  811 
notice  of  trial,  to  state  whether  of  action  or  issues,  808 


Index.  765 

IS&VES— continued, 

of  fact,  right  of  defendant  to  jury,  300,  302 
without  pleadings,  trial  of,  ^1 
proceedings  thereon,  291 
sent  from  Oh.  Div.  for  trial  only,  35 

JOINDER  OF  CAUSES  OF  ACTION.    See  AcnoK. 

JOINDER  OP  ISSUE, 

operates  as  a  denial  of  facts  on  which  issue  joined,  196 
no  other  pleading  after  reply  without  leave,  240 

JOINDER  OF  PARTIES.    SeeTAvrOB. 

JUDGE, 

Snalification  of,  to  sit  on  appeals,  89 
aties  of,  89 

when  may  he  performed  hy  Judge  of  Appeal,  33 
tenure  of  office  of,  oath,  66 
Commissioners  of  Assise,  28 
may  resenre  case  for  Divisional  Court,  31 
who  tried,  not  to  sit  on  motion  for  new  trial,  336 
to  direct  jury,  66 

discretion  of,  to  allow  substituted  service,  133 
provisions  for  death  or  incapacity  of,  33,  451 

temporary  absence  of,  33.  89,  100,  376 
incapacitated,  proceedings  after  trial  by,  461 
power  of,  to  adjourn  trial,  808 

inspect  property,  381 
appeal  from,  at  trial  to  Court  of  Appeal,  336 
jurisdiction  as  to  transfer  to  County  Court,  46-48 

NomoF, 

to  be  used  in  Court  of  Appeal,  441 
of  County  Court,  449,  460 

SiNOLB, 

powers  of,  28 

business  to  be  transacted  by,  29.  81^  300 

usuidly  at  trial  of  issues  of  fact  by  jury,  302 

Lord  Chancellor,  deoision  of,  binds  Judge  of  first  instance,  55 

discretion,  to  entertain  action,  appeal,  6 

striking  out  unnecessary  matter,  198 

attachment,  appeal  from  disoretioii,  358 
leave  to  issue,  354 

oross-examination,  disallowance  of  question,  309 

banker's  books,  evidence,  268 

County  Court  Acts,  review  of,  46-48 

leave  to  defend*  affidavits  in  reply,  149 

on  originating  summons,  as  to  parties,  149 

production,  place  of,  278 

propertv  in  litigation,  inspection,  381 

IB  smali  chazitiea,  412 

In  Chanoibt  Diyibioit, 

cause  how  assigned  to,  116 
transfer  to,  for  trial,  876 

Or  Appial, 

powers  of  single  Judge,  38 
application  to^  448 

Vacation, 

duties  and  appointment  of,  466,  466 

sittings  of,  48b 

orders  ^,  how  wied,  466 


766  Index. 

JUDGES, 

couDoil  of,  48 
precedence  of,  66 

JUDGE  IN  CHABfBEBa    See  aleo  Chambkbs. 
biuineti  in  Ch«mben,  406 
jnriidiction  of,  veited  in  High  Conrt,  2 
Appeal  from,  244.  404 

in  Chancery  Diriaion,  to  Ooori  of  Appeal,  442,  446 

in  interpleader,  4S2,  483 
power  to  regulate  matter*  to  be  heard,  406 

refer  snmmoni  to  another  Judge,  S99 
objection  to  proceedings  before  Chief  Clerk,  425,  436 
appeal  from  order  under  Charitable  Trusti  Act,  412 
summoni  before  another,  after  vacation,  466 

JUDGMENT.    See  Forms  :  tt^,  Judomiot. 
to  include  decree,  53 
registration  of,  in  Central  Office,  458 
register  of,  search,  Registrar  to  give  certificate  of,  459 
amendment  of  clerical  errors  in,  253 
when  action  frivolous,  243 
saving  of  existing  methods  of  enforcing,  343 
of  Privy  Council,  how  enforced,  348 
on  a  contingency  „  845 

foreign  „  121, 147 

execution  on.  343,  848 
time  in  which  execution  may  issue  on,  348 
leave  to  issue  execution  when  required,  349 
final,  appeal  from,  443,  444 

decision  of  doubt  as  to  finally,  62 

by  three  Judges  of  Appeal  only,  62 

new  parties  cannot  be  added  alter,  157 

what  orders  are.  109 
death  of  party  after  verdict,  179, 180 
subject  to  leave,  counter-claim,  188 
against  partners,  845 

follows  writ,  127, 187 
against  corporation,  350 
nunc  pro  tunc,  393 

appointment  of  person  to  execute  a  document,  102 
mandatory,  341 
conditional,  348,  844 
merely  declaratory,  243 
when  defence  to  part  only,  248 
subject  to  affidavits  of  service,  date,  258 
on  a  special  case,  285 
mandamus,  397 

on  issues  of  fact  without  pleadings  to  be  of  record,  291 
to  pay  monev  or  deliver  up  property  without  denumd,  348 
for  part  of  claim  admitteaon  writ  specially  indoned,  148 
relief  on  facts  too  late  to  be  pleaded,  350 
notice,  administration  or  paiiition  actions,  how  served  on  infaut  or 

lunatic,  172 
order  enforced  as,  349 
for  costs  of  action  discontinued,  245,  246 
when  interest  begins  to  run,  600 

County  Court, 

in  action  remitted  to,  how  signed,  46 

Divisional  Court  may  direct,  on  County  Court  Appeal,  451 

set  off  against  that  of  Superior  Court,  190 

Default  of  Appearanor. 
how  signed,  140, 144 
how  to  be  signed  on,  when  place  of  appearanoe  optional,  143 
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JUDGMENT.    Default  of  Appiabanob— amttnu^i. 
by  third  p*rty,  176.  177 
leHing  atide,  14S 

Default  of  Pliadino, 
affidayit  of  serrioe,  2B0' 
eridenoe  bj  affidavit,  818 

setting  down  on  motion  for  judgment  on,  248,  249 
for  liquidated  demand,  where  no  defence  put  in,  247 
in  action  for  land,  248 
for  part  admitted.  248 
by  one  of  Bereral  defendants,  247,  249 
by  third  party,  249 
setting  aside,  250 
by  stranger  to  action,  250 

District  Rboistrt, 

entry  in  Lcmdon,  294 
in  Begistry,  292,  294 

Entbtof. 

how  effected,  841 

by  consent,  842 

by  direction  of  official  referee,  101 

filing  Master's  certificate,  842 

on  certificate,  842 

certificate  of  associate,  810 

application  to  set  aside  as  wrongly  entered,  889 

leare  to  enter,  when  writ  specially  indorsed,  148 

may  be  entered  at  trial,  or  on  farther  consideration,  309 

after  trial  not  to  be  entered  without  order,  809 

FOBSION, 

enforcing,  121, 147 

Intbblooutobt  . 

what  is,  147,  247,  448,  444 

decision,  where  doubt  as  to,  62 
under  Order  XTv.  Rule  1, 147 
default  of  am>earanoe.  form  of,  687 
for  default  of  pleading  to  an  unliquidated  demand.  247 
for  default  in  District  Registry,  294 
appeal  from,  448,  444 

Rbfsbbb, 

directed  by,  889 
on  report  of,  84,  86 

Srtino  AaiDB, 

on  default  of  appearance,  as  wrongly  entered,  141, 148 

by  default,  lapM  of  time,  148 

extension  of  tune  for,  468 

where  substituted  serrioe,  not  brought  to  defendant's  knowledge, 

125 
by  default  of  appearance  at  trial,  808 

pleading,  250 
by  stranger  to  the  action,  250 

JUDGMENT  CREDITOR, 

priority  in  administration,  68 

JUDGMENT  DEB^ 

form  of  order  for  payment  of,  by  instalments,  635 
writ  of  sequestration,  344 

JUDGMENT  DEBTOR.    Su  dUo  Attaohmbnt. 
form  of  order  for  committal,  636 

on  non-payment  of  instalment,  686 
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JUDGMENT  DEBTOR— e<meifi«4i{. 

form  of  order  for  examination  of,  631 

touching  means,  686 
maj  be  ezamined  as  to  debts  owing,  361 

in  District  Begistiy,  295 

JUDICIAL  OOMMITTBE  OF  PRIVY  COUNCIL. 

jurisdiction  of,  in  Adrairaltj  and  Lunacy  traiuferred  to  C.  A..  4 
section  relating  to,  80 
order  of,  how  enforced,  349 

JURISDICTION.    See  Forms  :  titU,  Writ  of  Suxmons. 
exercise  of,  in  absence  of  rule  under  the  Aot,  6 
what  transferred  to  Court  of  Appeal,  3,  4 

High  Court,  2 
what  not  transferred  to  High  Court,  3 
of  single  Judge,  28 

of  Court  of  Appeal  in  criminal  oases,  26,  81,  32 
of  Court  of  Appeal  on  judgment  final  by  statute,  83 
territorial,  extent  of,  182 
affidarits  sworn  out  of  the  jurisdiction,  329 

JURY, 

findings  of,  entry  by  associate,  310 

right  to  trial  by,  300-302 

power  to  direct  trial  without.  300 

issue  to  be  tried  by  special,  302 
trial  by,  costs  follow  the  event  unless  ordered,  470 
right  to  have  issues  submitted  to.  with  complete  direction,  66 
nUes  as  to  summoning  special,  314,  316 

LACHES, 

irregularity,  taking  fresh  step,  514 

LANCASTER, 

jurisdiction  of  Common  Pleas  at,  transferred  to  High  Court,  2 

transfer  of  appellate  jurisdiction  to  Court  of  Appeal,  4 
LAND.    See  Rboovkrt  of  Land. 

recovery  of,  service  of  writ,  129 

form  of  pleadings,  571,  573,  683 

LAND  CLAUSES  CONSOLIDATION  ACT, 
application  in  Chambers,  407 
statutory  jurisdiction  of  Ch.  Div.,  24 
application  on  behalf  of  lunatic,  title  of,  57 
title  and  statement  on  lodgment  of  money  in  Court  under,  222 
application  on  special  case,  6 
affidavit  claiming  money,  394 
application  to  quash  inquisitions  before  sheriff,  26 

LANDLORD, 

and  tenant,  special  indorsement,  112 
appearance  by,  138 

notice  of  appearance  to  be  given  by,  138 
form  of  pleadings,  action  against  tenant,  673 

LAW  AND  EQUITY, 
fusion  of,  6-11,  19 
rules  as  to  discovery,  259 
most  convenient  practice  to  be  adopted,  66 
to  be  administered  ooncurrently  in  inferior  Courts,  51 

LEAVE  TO  DEFEND.    See  Forms  :  title,  Obokbs. 
where  writ  specially  indorsed,  146,  147 
affidavit  in  support  of,  149 
as  to  part,  149 
to  one  of  several  defendants,  149 
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LEAYB  TO  DEFEND— «otiefiiii€(l. 
Judge  may  require  security,  140 
delivery  of  statement  of  defence,  time  for,  204 
to  third  party,  178 

LEGACY  DUTY  ACT, 

statutory  jurisdiction  of  Chancery  Division,  25 
applications  in  Chambers,  406,  407 

LEGAL  ESTATE, 

no  merger  in  law,  nnles*  in  equity,  12 

LEGAL  BIGHTS, 

Courts  to  recognise,  10, 11 

LEGATEE, 

parties  in  administration,  170 

LETTERS, 

contract  by,  how  pleaded,  197 

LETTERS  PATENT, 

jurisdiction  of  Lord  Chancellor  preserved,  3 

LIBEL, 

information  for,  appeal,  31 

what  pleas  mav  be  pleaded  together,  202,  206 

particulars  to  be  given,  809 

defamatory  words  to  be  aet  omt,  199 

particulars  of  justification,  190 

Styment  into  Court,  206 
terrogatories  in  action  for,  262 

in  an  action  against  a  newspaper,  262 
joinder  of  parties,  against  a  newspaper,  157 

LIEN.    See  Solioitob's  Lien. 

payment  into  Court,  as  security  of  amount  of,  882 
where  production  would  prejucuce,  272 

LIMITATION.  STATUTES  OF, 

inapplicable  to  express  trust,  11, 12 

rate,  to  pay  a  debt,  896 

intervention  of,  bars  renewal  of  wzit,  124,  468 

must  be  pleaded,  when,  194, 195 

when  period  expires  on  a  Sundav,  467 

setting  aside  judgment  on  default  of  appearance,  141, 147 

rei^y  of  fraud,  11,  20 

be^ns  to  run  against  a  married  woman,  when,  162 

solicitor's  charging  order,  time  runs  from,  605 

LIQXnDATED  DEMAND, 
indorsement  of,  112,  684 
signing  or  setting  aside  judgment  on  specially  indorsed  writ,  14L 

143 
writ  not  specially  indorsed,  final  judgment,  how  obtained,  143 
final  judgment  for  want  of  defence,  247 
mere  demal  not  sufficient  defence,  202 

LIQUIDATOR.    See  Compant. 

provisional,  adjournment  for  security,  865 

LIVERPOOL, 

special  sittings  for  Chancery  oases,  806 

LONDON  AND  MIDDLESEX, 
sittings  in,  28 
notice  for  trial  in,  804 

3o 
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LONDON  AND  MIDDLESEX— continueei. 
omiuion  to  enter  for  trUl,  904 
list  of  eantes  in,  907 
discretion  of  €k>urt  to  order  trial  at,  910 

LONDON  COURT  OF  BANKRUPTCY.    See  Bankbvptct,  Court  of. 

LORD  OP  APPEAL  IN  ORDINARY, 
duties  of,  78 

LORD  CHANCELLOR. 

retains  former  authority,  9 

what  jorisdiotion  of,  transferred  to  High  Court,  9 

saTing  as  to,  52 

yacancr^  in  officA  of,  516 

Great  Seal  in  commission,  52,  516 

may  request  Judge  to  act  for  another,  100 

transfer  of  action  by,  974 

to  include  Lord  Keeper  of  Great  Seal.  52 

ex-offido  Judge  of  Court  of  Appeal,  56 

decision  of,  as  Judge  of  first  instance,  55 

LORD  CHIEF  JUSTICE  OF  ENGLAND, 

consolidation  of  powers  of  Chief  Baron  and  Chief  Justice  C.  P.,  92 

racancy  in  office.  516 

ex-offioio  Judge  of  Court  of  Appeal,  56 

LORDS  JUSTICES, 

jurisdiction  in  lunacy  transferred  to,  57 

LORD  MAYOR'S  COURT, 

corporation,  transfer  of  action  against,  to  Ch.  Div.,  7 
appeals  from,  90 

to  Court  of  Appeal,  when,  495 
form  of  ^.  /a,  on  judgment  removed  from,  607 

LORD  WARDEN  OF  STANNARIES. 

jurisdiction  transferred  to  Court  of  Appeal,  4 

LUNACY, 

jurisdiction  of  Lords  Justices  as  to,  9,  57 

appeals,  transfer  to  Court  of  Appeal  of  Privy  Council  jurisdlctioii,  4 

LUNATICS,  OR  PERSONS  OF  UNSOUND  MIND, 
service  of  writ  on,  126 
default  of  appearance  by,  140 
how  served  with  notice  of  judgment  in  administration  or  partition, 

172 
how  to  sue  and  be  sued,  164-166 
affidavit  of,  evidence  of  capacity,  165 
appointment  of  new  committee,  165 
security  for  costs  by  retiring  committee,  166 
liability  for  costs  on  death  of,  164, 165 
guardian  ad  litem  to  be  a  competent  person,  166  * 

discretion  of  Judge  as  to  appointment,  416 
consent  to  mode  of  taking  evidence,  167 
discovery  by  committee  of  documents  relating  to  estate  of,  268 

Ement  of  fund  to,  in  Q.  B.  D.,  298 
sdictioD  of  LJ.  J.  in  respect  of,  9,  57 
ds  Clauses  ConsoL  Act,  title  of  application,  57 
no  admissions  against  them  implied  from  the  pleadings,  194 
provisions  as  to  special  case.  286.  288 

application  to  discharge  order  aading  as  party  on  abatement,  189 
appeal  to  House  of  Lords,  time  allowed  for,  74 

MALICE, 

how  alleged  in  pleading,  197 
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MANCHESTER, 

Distriot  Regiflirr,  Whitaun  Taoation  in,  465 
Bpeoial  nttings  for  Chancery  oases,  905 

MANDAMUS.    See  Fobms. 

for  interlocutory  orders  as  to.    See  Inteblocutort  Obdebs. 

nature  of,  15 

how  far  a  ciril  proceeding,  511 

Master  has  no  jurisdiction,  401 

action  for,  claim  to  be  indorsed,  896 

lies  against  whom,  396 

prerogative  writ  of,  397 

now  enforced,  349,  350 

proceedings  in,  397,  398 

date  and  teiU,  397 

MANDATORY  ORDER.    See  Injunction. 
enforcing  of,  360 

MARRIAGE.    See  Pabths,  Ohanob  of,  bt. 

MARRIED  WOMAN.    See  Husband  and  Wife. 

how  to  sue  and  be  sued,  159-161, 164 

when  executrix,  164 

plaintiff  unaware  of  coverture,  195 

provisions  as  to  special  case,  286 

abatement,  discharge  of  order  making  her  party  on.  188 

discovert,  wplication  of  Order  XIV.  r.  1  to,  147 

Statute  of  (imitations,  debts  how  fsr  barred,  12 
when  begins  to  run,  162 

anticipation,  solicitor's  charging  order,  505 

funds  in  Court,  affidavit  of  no  settlement,  227 

receiver  of  reversionary  interest,  appointment  of,  17 

taxation  of  costs  between  solicitor  and  client,  164 

Prob.  Div.  will  consider  execution  of  will  under  power,  10 

infant,  costs  of  unsuccessful  petition,  477 

security  for  costs  by,  479 

acknowledgments  by,  not  before  Master,  402 
in  a  colony,  402 

register  r>f,  in  Central  Office.  455 
searches  for,  in  Central  Office,  458 

joinder  of  causes  of  action  against  husband,  185 

appeal  to  House  of  Lords,  time  allowed  for,  74 

MARRIED  WOMAN'S  PROPERTY  ACTS, 
stotntory  jurisdiction  of  Ch.  Div.,  25 

MASTER, 

meaning  of,  506 

jurisdiction  of,  at  Chambers,  401,  402,  403 

reference  by  Master  to  Judge,  4(^ 

to  include  what  offices.  453 

to  have  ptower  to  administer  oaths,  ex-offieio,  456 

to  be  registrar  for  purpose  of  Bill  of  Sale  Act,  459 

may  prescribe  additional  forms  in  Central  Office,  460 

to  control  business  of  Central  Office,  in  rotation,  466 

taxation  of  costs,  discretion  not  interfered  with,  496,  497,  501 

rotation  for  taxation  of  costs.  466 

appeal  ifpm,  to  judge,  time  for,  403 

extension  of  time,  468 
no  stay  unless  ordered,  404 
appeal  from,  no  Judge  at  Chambers,  extension  of  time,  how,  404 
form  of  order  of  reference  to,  627 

reference  to,  to  ascertain  amount,  entry  of  judgment,  342 
assignment  of  actions  to,  and  transfer  from,  116,  117 
applications  to,  403 
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MASTER— eon^tnued. 

arrangement  of  siHinga  at  Ohamben,  402,  40S 
temporary  absence  or  yacancy,  117 
vacation,  117 
api>eal  as  to  oosta  only,  S2 

MASTER  OF  THE  ROLLS, 

retaina  former  authority,  3 
to  be  Judge  of  Appeal  only,  87 

MATTER, 

meaning  of,  63 

MEMORANDUM. 

form  of  serrice  of  notice  of  judgment,  596 
of  satisfaction  of  bill  of  sale,  459 
of  appearance,  137 

MERCHANT  SHIPPING  ACTS, 

statutory  jurisdiction  of  Oh.  Div.,  26 

MERGER, 

same  in  law  and  equity,  12 

MESNE  PROFITS, 
claim  for,  143 
default  of  pleading,  248 
special  indorsement,  112 

METROPOUTAN  BOARD  OF  WORKS  (LOANS  ACT), 
statutory  jurisdiction  of  Ch.  Dir.,  25 

MIDDLESEX.    8u  London  and  Middlbsbx. 

MINUTES. 

i4>plioation  to  vary,  890 

MISDIRECTION. 

no  new  trial  unless  substantial,  337 

extension  to  inferior  Court  appeals,  of  rule  as  to,  452 

right  to  completlB  direction  to  jury,  66 

new  trial  on  one  point  only,  337 

MISJOINDER  OF  PARTIES.    See  Pabties. 

MISTAKE. 

of  arbitrator,  legal  effect  of,  88 

MONEY, 

in  Court,  Lord  Chancellor  may  make  regulations  as  to,  67 

claims,  forms  of  indorsement,  584-636 

agreement  as  to  payment  of,  and  costs  in  special  case,  287 

MONTH. 

computation  of  time  by  ealendar,  ^ 

MORTGAGE, 

redemption  and  foreclosure  of,  assigned  to  Chancery  Division.  23 
Debenture  Acts,  statutory  jurisdiction  of  Ch.  Div.,  25 

MORTGAGEE, 

saving  as  to  costs  out  of  particular  estate,  470,  474 

indorsement  for  account,  534 

can  have  a  receiver  appointed,  when,  18 

delivery  of  possession  to  receiver,  18 

production  of  documents  by,  271,  272 

interrogatories  as  to  what  due  on  his  security,  262,  272 

oo-mor^;agee  when  made  defendant,  157 

Statute  of  Limitations,  20 
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MORTGAGOR, 

aotioii  b J,  for  posseision  of  land,  12 

ma^  sue  in  his  own  name  for  injury  to  his  property,  12 

action  against,  jadgment  on  admissioiis,  281 

special  indorsement,  112 
indorsement  for  account,  634 

MOTION.  Btt  aUo  NonoB  or  Motion. 
applications  to  Court  to  be  by,  d90 
adjournment  of,  392 

adjourned,  omission  to  ask  for  oosta,  258 
abandoned,  costs  of,  475 
application  to  Judge  of  Appeal  to  be  by,  448 
not  to  show  cause,  in  what  cases,  390 
ex  parU  absolute  in  the  first  instance,  saving  of,  300 
upon  tei&ns  as  to  costs,  391 
affidavits  to  be  filed  before  making,  332 
interlocutory,  what  affidavits  may  be  used  on,  328 
to  commit,  844 

to  discharge  a  prisoner  from  eustody,  390 
to  vary  minutes,  390 
for  foreclosure  absolute,  390 

MOTION  FOR  JUDGMBNT.    See  Fobms. 

Judge  at  trial  may  leave  either  party  to  make,  309 
jud^ent  may  be  obtained  by,  338 

usually  by  summons  in  Q.  B.  D.,  280 
when  no  judgment  has  been  directed  to  be  entered,  388,  339 
application  to  set  aside  judgment  as  wrongly  entered*  339 
where  issues  have  been  ordered  to  be  determined,  340 
costs  of  affidavits  where  no  defence,  249 
against  infants,  338 
in  default  of  appearance,  192 
limitation  of  tmie  for,  340 
powers  of  Court  on,  840 
Court  may  direct  further  inquiries,  340 
on  admissions  in  pleadings,  280 

MULTIPLIOITY,  ^  ,.  ^  ,, 

of  legal  proceedings  to  be  avoided,  11 

MUNICIPAL  ELECTIONS.    See  Elections. 

NATIONAL  DEBT  ACT,  ^  ^      ^ 

statutory  jurisdiction  of  the  Ch.  Div.,  25 

NECESSARIES  FOR  SHIP, 

form  of  pleadings,  660,  578 

NEGLIGENCE, 

master  and  servant,  191 

form  of  pleadings,  567,  569,  581,  582 

NEW  ASSIGNMENT, 

plea  in,  abolished,  240 

NEW  tlOAL, 

motion  for,  835-388 

notice,  336 

amendment  of  notice,  337       ^ 

on  ground  of  surprise,  affidavit  in  svmport,  335 

on  substantial  grounds  only,  887,  338 

may  be  orderedon  one  question  only,  388 

is  an  interlocutory  order,  444  ,..     -■   ^^^   ^^« 

when  granted  by  Court  of  Appeal,  stay,  how  obtamed,  446,  447 

power  of  Court  of  Appeal  to  order,  488 
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NEW  TRIAL-<;ont»nu«i. 
ootU  of,  475 

imufficienoT  of  stamp  no  ground  for,  338 
in  caiet  in  County  Court,  448,  460 

NB  EXEAT  REGNO.    Stt  Writ. 
iMue  of  writ,  360,  512 
copy  Affidavits  to  be  furnished  on  request,  607 

NEXT  FRIEND, 

of  lunatic,  acts  at  his  own  risk, -164 
of  infant,  action  by,  169 

authority  to  be  filed,  166 
liability  for  costs,  166 
removal  of,  160 

action  by  or  on  behalf  of  persons  non  compoSt  164,  165 
discovery  by,  268 
consent  as  to  mode  of  taking  evidence,  167 

NON-OOMPUANCE  WITH  RULES  OF  COURT, 
does  not  render  proceedings  void,  514 
objections  for,  514 

NOT  GUILTY  BY  STATUTE, 
plea  of,  ld3 
list  of  statutes,  193 

NOTICE.    See  Forms  :  title  Nottcbs. 
hours  for  service  of,  469,  509 
to  be  in  writing,  unless  otherwise  ordered,  505,  606 
requiring  statement  of  claim,  200 
to  admit  documents,  279,  form,  546 

facts,  £79,  548 
to  cross-examine  on  affidavit,  838 

to  third  party,  where  defendant  claims  remedy  over,  174,  543 
to  co-defendant,  178 
of  appearance,  to  be  given  to  plaintiff  or  his  solicitor,  136 

by  landlord,  139  ;  form,  528 
of  defence,  limited  to  part  of  land,  139 ;  form.  528 
of  payment  into  Court,  210  ;  form,  544 
of  acceptance,  211 :  form,  544 
as  to  charging  stoca,  371 ;  form,  551 

withdrawal  or  discharge  of,  872 
removal  by,  of  Admiralty  action  in  rem  from  District  Registry,  297 
where  proceedings  suspended  for  one  vear,  469 
bv  executor,  of  claims  allowed  or  disulowed,  423 
of  action,  194 

•    Op  Trial, 

form  of,  303 

long  or  short,  30^ 

to  state  whether  of  action  or  issues,  303 

to  be  given  before  entry  of  action,  304 

countermand  of  notice,  304 

omission  to  enter  in  London  and  Middlesex,  304 

by  plaintiff,  303 

by  defendant,  303 

motion  to  dismiss,  where  plaintiff  neglects  to  give  notice,  303 

Of  Appkal, 

from  judgment,  fourteen  days,  437 

from  interlocutory  order,  four  days,  437 

informal,  436 

on  whom  to  be  served,  436 

of  cross-appeal,  by  respondent,  time  for,  439 
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NOTICE  IN  LIEU  OF  SERVICE.    See  Forms. 
of  writ,  110,  528 
of  ooncnrrent  writ,  122 
out  of  jorisdiotion,  134 
to  persons  added  as  defendants,  158 

NOTICE  OF  MOTION.    See  Forms  :  tiUe  Nonoss. 
serrice  of.  two  dear  days,  391 

ten  clear  days,  when,  381 
marking  in  Ch.  DIt.,  118 

where  proceedings  commenoe  jrith,  application  of  Order  IV.,  115 
failure  to  give  to  a  proper  party,  392 
service  of,  in  default  of  appearance,  392 
waiver  of  personal  serrioe,  391 
with  writ  by  leave,  892 
necessary  in  what  oases,  390 
length  of  notice,  390 
short  notice  in  vacation,  892 
costs  of  appearance,  where  bad  on  the  face,  391 
ior  judgment  on  default  of  appearance,  how  delivered,  192 
of  appeal,  to  be  served  on  parties  affected,  436 
for  attachment,  854 

how  served,  355 
in  Admiralty,  392 

NOTICE  OF  TRIAL.    See  NoTici. 

OATH.    See  Forms. 

includes  affirmation  and  declaration,  53 

Masters  to  have  power  to  administer,  ez  officio,  456 

district  registrars  have  power  to  administer,  48 

first  and  second  class  clerks,  456 

power  to  administer  to  witness,  322 

of  Judge,  when  appointed,  56 

OFFICE  COPIES, 

of  affidavits  dispensed  with  when  voluminous,  441 
when  admissible,  318 
regulations  as  to,  506-606 
authentication  of,  466 

OFFICE  HOURS, 

registrar  of  judgments  not  after22  p.m.,  458 

District  Registries,  464 

Central  Office,  465 

Saturdays,  offices  close  at  2  p.m.,'^465 

OFFICERS, 

to  be  attached  to  same  Division,  458 

to  f  oUow  appeals,  468 

Part  y..  Act  of  1873,  relating  to,  is  omitted. 

OFFICES.    See  Central  Office. 

expiration  of  time,  when  dosed,  467 
close  days  for,  464 

of  District  Registry,  when  open,  464 
dosed  on  Saturday  at  2  p.m.,  465 
hours  when  open,  465 

OFFICIAL  LIQUIDATOR, 

money  in  the  hands  of,  unattachable,  862 

OFFICIAL  REFEREE.    See  Refbrsi. 

ORDER.    See  Orders,  Summons 
to  include  rule,  53 
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OBDER— eoti^ntieci 

obdkr  xrv,  1, 

forms  under,  617,  618 
sommoDs  marked  no  order.  204 
appropriation  of  mono  j  loaged  under,  228 

ORDER  OF  COURT, 

maj  be  enforoed  as  Judgment,  849 

bj  or  against  persons  not  parties.  860 

non-oompliance  with,  may  be  enforeed  by  leqaettration,  858 

for  sale  of  perishable  goods,  380 

ORDERS.    8u  JuDGMBirT. 

for  a  list  of  forms  of     See  FoBMB,  Htte,  Obdibs. 

amendment  of  clerical  mistakes  in,  258 

business  of  Summons  and  Order  Department,  Central  Office,  454, 

455 
admiisions  in,  filing  in  Central  Office,  407 

District  Registry,  467 
;   bespeaking  in  Chancery  DirisioD,  461 
appointment  for  settling  draft,  461 
application  to  Tary.  administration  or  partition,  171 

br  guardian  ad  Uten  to  be  disdiarged,  188 
need  not  be  drawn  up  in  certain  eaeos,  308 
of  course,  new  practice,  468 
to  be  dated  when  made,  898 
to  execute  a  document,  1(X3 
subject  to  afiMant  of  service,  date,  258 
filing  with  proper  officer,  509 
hours  for  service,  509 

ORDERS  IN  COUNCIL* 

to  be  laid  before  Parliament,  67 

power  to  confer  County  Court  juriidiotion  on  inferior  Courts,  50 
regulate  circuits,  66 

vacations,  20 
alter  oonstitution  of  Divisions,  22 
of  Privy  Council,  bow  enforced,  849 

ORIOINATINO  SUMMONS, 

marking  in  Chancery  Division,  117 
intituling,  118 

transfer  when  wrongly  marked,  877«  878,  412 
definition  of,  515 

preparation  and  service  of,  414,  415 
time  for  service,  899 
application  of  Order  FV.,  115 
DL,  126 
for  administration  in  Chambers,  408.  409 
saving  to  rights  of  executors,  fte.,  412 
entry  of  appearance  in  Central  Office,  415 

PAPER, 

where  proceedings  printed,  506 

PARLIAMENTARY  ELECTIONS.    See  Elbotioks. 

Deposits  Act,  statutory  jurisdiction  of  Ch.  Div.,  25 

PARTICULARS.    See  Fobmb  :  tiUe  Obders. 

in  fraud,  breach  of  trust,  undue  influence,  &c,  191 

in  actions  for  libel  and  slander,  809 

where  cause  of  action,  account  stated,  202 

of  special  indorsement,  112 

of  amount  credited  to  defendant,  112 

of  dates  and  amounts  of  consignment,  112 

where  answer  to  interrogatories  insufficient,  364 

order  for,  how  far  stay  of  proceedings,  192 
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PARTIES.    See  Consint  of  Pabtiss. 

oat  of  jorisdictioii,  how  serrsd,  109,  110 
amendment  added  by,  how  served,  156 

not  to  make  entirelj  new  eaee,  156 
added  after  final  jodgntent,  157 
amendment  as  to,  may  be  made  at  anj  time,  156 
failure  to  give  notice  of  motion  to  proper,  S92 
plaintiffs,  who  maj  be  joined  as,  151 

Slaintiff,  substitution  of  proper,  152 
ef endants,  who  may  be  joined  a«,  168 
several  defendants,  separate  pleadings,  costs,  488 
joint  and  several  lUbiiity,  1m 
joinder  of,  in  doubtful  oases,  154 
objection  to,  154, 157 
of.  for  costs,  158, 155,  156 
libel  against  newspaper,  157 
misjoinder,  how  to  be  remedied,  166-158 

action  not  to  be  defeated  by,  156 
effect  on  oounter-claim,  158 
bankrupt  may  appeal,  when,  485 
beneficiaries,  how  ana  when  joined,  154, 155 
married  women,  how  mav  sue  and  be  sued,  150,  161-164 
infants,  how  may  sue  and  be  sued,  159-161 
incapacity  through  infirmity  defends  by  guardian  od  litem,  165 
one  may  represent  several  in  same  interest,  155 
for  oosts  only,  158 
for  discovery  only,  285 

of  solicitor,  154 
foreclosure  addition  after  order  absolute,  182 
mandamus,  in  actions  of,  888 
probate,         „         „       165 
waste,  „         „        170 

Ohancery  Chambers,  summons  to  proceed,  absence  of  necessary,  418 
to  be  served,  administration  in,  416 
attendance  of,  on  accounts  and  inquiries,  419 
order  to  state  parties  to  attend  summons,  420 
class  represented  by  same  solicitor,  419 
who  entitled  to  appear,  174 

Administbation  and  ExBonnoN  of  Tbusts, 
representation  of  heir-at-law,  169 

when  dispensed  with,  172 
next  of  kin  or  class,  l60 
personal,  when  dispensed  with,  172 
representative  capacity,  traverse  of,  208 

to  be  indorsed  on  writ.  111 
or  partition,  person  served  with  notice  of  order^  171 
application  by,  to  vary,  171 
to  revive,  182 

Chanob  of,  on  Death.  BIarriaob,  ftc, 
regulations  as  to  adding  parties,  180-182 
summons  to  proceed,  188,  418 
by  death,  execution  to  issue  by  leave,  849 
service  of  order  to  add  parties,  182 
application  to  vary  or  discharge  order  by  penon  added,  188 

Sower  to  add  parties  by  CSourt  or  Judge,  180 
evolution  of  mterest,  pendente  lite,  continuance  of  action.  177, 181 
no  abatement  by  marriage,  death,  or  bankruptcy,  when,  180 
death  between  verdict  and  judgment,  180 
of  aj^Mllant  before  hearing,  88 

Pabtnibs, 

service  of  writ  on,  126 

persons  trading  as  a  firm,  127 
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PABTIKS.    Pabtnxbb— rvm^inuoi 

disoloflure  of  VetidenoM  of  memben  of  fimi,  122 

names,  158 
how  to  lae  and  be  sned,  158 

person  trading  aa  a  firm  may  be  aned  in  inch  name.  159 
to  appear  in  their  own  name,  187 
penon  raed  aa  a  firm  to  appear  in  hia  own  name,  137 
traverse  of  alleged  constitution  of  firm,  203 
execution  againat,  845 
diaooTery  by,  where  alao  a  partner,  270 

PxRSOvs  NOT  Partus, 

service  on,  after  appearance,  510 

leave  to  appeal  bv,  435 

enforcing  order,  by  or  against,  350 

payment  of  money  out  of  Court  to,  228 

receiver  appointed,  tocuf  ^andi  of  creditor,  19 

person  prejudiced  by,  application,  18 

intervention  by,  on  filing  affidavit  in  Probate  actions,  138 

in  Admiralty  actions,  297 
in  recovery  of  land,  138 

administration,  to  be  served  with  notice  of  judgment,  171 

entry  of  appearance  by,  171 
^        desirous  of  setting  aside  judgment,  250 

subpcena  to  pnAluce  documents,  320 

attachment  of  debts,  lien  of,  365 

Third, 

how  brought  in  when  defendant  claims  contribution  or  indemnity, 

174 
time  for  appearance,  176 
effect  of  default  by,  176^  177 
dismissed  when  likely  to  embarraaa  plaintiff,  178 
aervice  on,  out  of  jurisdiction  when  allowed,  132 
to  have  copy  of  atatement  of  claim,  175 
proceedings  on  appearance  of,  177 
lasuea  by,  where  whole  matter  to  be  determined,  175 
how  brought  in  where  counter-clam,  205 
out  of  juriadiction  counter-claim,  205 
reply  to  counter-claim,  205 


appearance  by,  brought  in  on  counter-claim,  205 
default  of  pleading  bv,  application  for  judgment,  249 
IMatrict  Reffiatry,  default,  entry  of  judgment  in,  249,  294 


diacovery  of  documenta  from,  178,  2iS8 
enforcing  order  by  or  againat,  360 
power  aa  to  coata,  178 

PARTITION  ACT, 

aaaigned  to  Chancery  Diviaion,  23 
form  of  pnacipe  for  commission  of,  596 
truateea  to  repreaent  beneficiariea,  155 
requeat  for  aale  by  infant  under,  161 

aervice  of  an  order  in  administration  or  partition  on  persona  inte- 
rested, IH 
application  to  vary  order,  171 
liberty  to  attend,  171 

PARTNEBa    See  Pabtisb. 

PARTNERSHIP, 

dissolution,  or  taking  accounts  of,  aaaigned  to  Chancery  Diviaion,  23 
indorsement  for  account,  534 

PART  PERFpRMANCB, 

confined  to  queationa  relating  to  land,  8 
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PABTY, 

meaning  of,  53 

PATENTS, 

diflooyery  in  actions  aa  to,  262 
expunging  entry  in  regiater,  2 

PAUPBR, 

taxation  of  oottt,  168 
proceedingt  by  or  againit,  167-169 

PAYMASTER-GENERAL, 

power  to  make  rules  with  respect  to,  67 

transfer  to  and  from,  of  Oorernment  securities,  68 

certificate  for,  by  Chief  Clerk,  414 

notice  to  creditors  of  order  for  payment,  423 

PAYMENT  INTO  AND  OUT  OF  COURT, 
,  defendant  may  tax  costs,  when,  113 
time  for,  208 

plea  of,  when  embarrassing,  208 
notice  of,  must  be  given,  210 
form  of  notice,  544 
notice  of  acceptance,  211,  544 
taken  in  complete  satisfaction,  210 
where  not  accepted  in  complete  satisfaction,  211 
on  a  bond  under  8  &  9  Will  3,  c.  11,  208 
in  lien  of  baiL  default  by  solicitor,  138 
in  actions  of  libel  and  slander,  209 
to  a  counter-claim,  212 
in  consolidated  actions,  212 
in  Chancery  Division,  212 
liability  as  to  remittances  by  post,  97. 
deposit.  Funds  Rules,  213 
Pay  Office,  213 
S.  C.  Funds  Rules,  212-237 

S.  C.  Funds  Rules  do  not  apply  to  Dist.  Reg.,  237 
ordet  how  drawn  up  by  Chancery  Registrar,  463 
in  Queen's  Bench  Division,  237 

to  persons  under  disability,  238 
in  Admiralty  actions,  239 
Copyhold  Acts,  credit  and  title,  222 
Trustee  Acts       „        ,,       ,,222 
certificate  by  Blaster,  212 
must  be  pleaded,  209 

time  for,  when  service  out  of  jurisdiction,  113 
to  obtain  leave  to  defend,  147 
return  of  money  on  obtaining  judgment,  147 
how  and  when  paid  out,  210,  212 
judgment  for,  enforced  by  sequestration,  353 
as  security  for  lien,  382 
right  to  costs  on  acceptance,  211 
form  of  judgment  for  costs  after  acceptance,  591 
plea  of  payment  and  justification  in  libel,  202.  208 
appropriation,  to  part  of  plaintifiTs  claim,  212, 223 

PENSION, 

meaning  of,  54 

PERISHABLE  GOODS, 

may  be  directed  to  be  sold,  380 

PERJURY, 

existence  of  action,  119 

PERMAimjIT  CHARGES  REDEMPTION  ACT, 
statutory  jurisdiction  of  Ch.  Div.,  25 


780  Jndan. 

PERPETUATING  TESTIMONY,  824 

PEBSON, 

.    meaning  of,  575 

PETITION, 

evidoDce  hj  affidavit  on,  327 

included  in  term  "pleading,"  58 

appeals  to  Home  of  Lords,  07  way  of,  71 

senrioe  on  defendant  who  has  not  appeared,  892 

marking  in  Ch.  Div.,  118 

application  in  tummary  wi^  ia  CSiainben,  102 

■absequent  proceedings,  h^w  assigned.  119,  527 

how  to  be  answered,  463 

statements  at  foot  of,  393 

order  on,  what  originals  to  be  filed,  457 

for  advice  of  Ck>urt,  894,  395 

sicnature  of  counsel  on,  191 
oosts  of  perosal  wmj  be  tendered  on  serrioei  491 

PETITIONER, 

meaning  of,  53 

PETITION  OF  RIGHT, 
disooTery  in,  .266 

PETTY  SESSIONS, 

appeals  from,  to  Divisional  Court,  29 

PLAINTIFF. 

definition  of,  58 

indorsement  of  address  of,  113 

choice  of  Division  b^,  60, 116 

application  to  substitute  proper  parties,  152 

who  may  be  joined  as,  151 

proper  subetitutioB  may  be  made  at  any  time,  158 

choice  of  mode  and  place  of  trial  by.  300 

default  of  appearance  of,  at  trial,  307 

insolvent,  security  for  costs  by,  479 

a  foreigner,  security  for  costs  by,  479,  480 

indorsement  of  address  of,  in  IMstrict  Registry,  114 

appeal  by  one  of  two  plaintijffs,  445 

PLEADING, 

meaning  of,  58 

PLEADINGS.    See  Pbouxitt,  STATSMSifT  or  Claim,  Dbfixck,  Reply, 
Forms:  ti^/e Plbadingh. 
copy  for  judge  at  trial,  307 

examiner,  320  j 
to  be  brief.  187,  191: 
contain  what,  190. 194, 195 
must  contain  all  material  fttcts,  195 
signature  of  counsel,  190 
receipt  and  filing  in  Central  Office,  454 
when  to  be  printed,  192 
how  marked,  193 
how  to  be  delivered,  187 
in  long  vacation,  amendment  or  delivery,  467 
service  of,  509 
filing  in  default,  509 

applications  for  time  in  Chancerv  Chambers,  408 
delivery  of,  time  for  extension,  467,  468 

extension  of  time  for  delivery,  where  action  has  determined,  4G3 
particulars  in  actions  of  fraud,  l>reach  of  trust,  &o.,  191 
time  for,  after  delivery  of  particulars,  192 
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TLEADlSQS^eontinued. 

alleffationi  not  denied,  how  far  admitted,  194,  249 
denial  mutt  be  ipeeifio,  196, 196,  908 
improper  failure  to  admits  costs  of,  204 
admission  of  truth  of  statements,  270 
motion  for  judgment  on  admissions  in,  280 
matters  arising  pending  the  action,  240 

confeMion  of  plea,  241 

eosts,241 
seyeral  defendants,  same  solicitor,  costs,  4S8 
after  replj  by  leave,  240 
reply  hj  third  party  to  oouater^laam,  205 
dose  of  pleadings,  240,  249 
County  Court  Judge  to  have  regsrd  io^  48 
documents,  e£Feot  may  be  stated,  197 

referred  to  in,  discovery  of,  273 
letters,  contract  implied  from,  197 
law,  illegality  or  insufficiency  in,  197 
presumption  of,  196 
conditions  precedent,  194 
technical  objection  for  want  of  form,  198 
malice,  fraud,  knowledge,  or  notice,  allegations  of,  197 
new  assignment  abolished,  240 
inconsistent  with  former  pleading,  195 
alternative  to  be  construed  against  the  pleader,  190 
representative  capacity,  bow  to  be  traversed,  208 

Actions,  Vabious. 

Admiralty,  preliminary  Act,  199 

reference,  anplication  of  rules^  429 
administration,  wilful  default,  195 
breach  of  promise,  materiality,  190 
libel.  190 

libellous,  restraint  on  publication  of,  when,  16 
in  mandamus,  398 
in  prohibition,  512 
recovery  of  land,  190 

Ahbndmint  or, 
costs,  25S 

general  powers  as  to,  260 
order  for,  need  not  be  drawn  up,  898 
application  for  leave  in  Chancery  Chambers,  408 
powers  of  Court  of  App^  as  to,  487,  488 
may  be  disallowed,  when,  261 
pleading  to,  by  opposite  party,  262 
application  for  leave  to  amend  at  any  time,  252 
failure  to  amend  after  order,  262 
how  to  be  made,  252 
delivery  of,  time  for,  268 
in  long  vacation,  467 

Default  op. 

setting  down  on  motion  for  judgment  in,  248 

action  may  be  dismissed  for  want  of  prosecution,  246 

liquidated  demand,  final  judgment,  where  defence  not  delivered, 

246 
defence  as  to  part  only,  248 
judgment  for  recovery  of  land,  248 
setting  aside  judgment  obtssned  in,  260 
by  non-delivery  of  reply,  pleadings  deemed  dosed,  249 
by  third  party,  249 
in  Probate  actions,  248 
by  one  of  several  defendants,  247,  240 
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Stbikiko  out, 

where  nnneoeentrj,  frivoloos,  or  MMidaloiu,  198,  24S 
when  embamiMing.  196 
counier-oUim,  when,  206 
admiitiont,  199 

PORTIONS, 

ntising,  anigDed  to  Chftnoery  Diviiion,  23 

POSSESSION,  WBIT  OF, 

for  recovery  of  lend,  273 

affid*Tit  in  rapport  of,  to  be  filed.  273 

form  of,  604 

form  of  pmoipe  for,  694 

POSSESSION  OF  SHIP, 

form  of  pleedingi,  660,  678 

POUNDAGE, 

sheriff  may  levy  for,  846 

PRAOnCB.    See  Pboobdure. 

prooednre  in  criminal  matters  unaltered,  66 

in  absence  of  role  under  the  Acts,  former  preserved,  8,  66,  616 

relating  to  costs,  where  not  inconsistent,  4S7 

PRffiOIPE.    See  FoBMS. 

to  be  filed  on  issne  of  writ  of  execution,  346 
forms  of.  693-699 

PRELIMINARY  ACT, 

in  Admiralty  actions  of  collision,  199 

PRESERVATION  OF  PROPERTY, 
power  to  order,  880 
Master  has  no  power,  401 

PRINCIPAL  AND  AGENT, 
form  of  indorsement.  687 

PRINTING, 

directions  as  tn,  606,  606 

answer  to  interrogatories,  when,  263 

depositions,  when,  606 

pleadings,  when,  192 

amendments  in  pleadings,  when,  262 

special  case,  to  be  prin^  by  plaintiff,  286 

copy  affidavits,  for  Court  of  Appeal,  442 

case  on  appeal  to  the  House  of  Lords,  78,  76 

PRIVY  COUNCIL, 

provisions  as  to,  4,  80 
enforoiDg  judgment  of,  849 

PROBATE  ACTION, 

includes  what,  616 

indorsement  of  writ  in.  111 

not  in  District  Registry,  116 

verification  of  indorsement  on  writ,  120 

service  of  writ  out  of  jurisdiction,  133 

appearance,  notice  by  Central  Office  to  Probate  Registry,  136 

intervention  of  party  interested.  188 

parties  in,  rules  as  to,  to  continue  in  force,  166 

denial  of  defendant's  interest,  202 

statement  of  claim  in,  time  for,  201 

statements  of  claim  in,  669,  660 

where  defendant  desires  to  have  will  proved  in  solemn  form,  207 
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PROBATE  ACTION— eoriHnned, 
defanlt  of  pletding;,  248 
forms  of  indonement,  540 
definition  of,  515 

PROBATE  COURT, 

duties  of  Judge,  57 

jnriidiotion  rested  in  High  Court,  2 

rules  of,  in  foree,  64 

PROBATE  DIVISION, 

Plresident,  ex-officio  Judge  of  Appeal,  87.  90 

future,  to  be  styled  Justice,  88 
business  assigned  to,  27 

probate  is  not  mnted  bj  the  Chancery  Dirision,  25 
exclusive  jurisdiction  to  revoke  probate,  25 
before  single  Judge,  29 
action  mar  be  commenced  in,  when,  61 
stayed  till  probate  produced,  9 
saving  of  existing  rules,  64 
summons  in  Chambers,  401,  446 
married  woman,  execution  of  will,  10 

PROCEEDINGS.    See  Conduct  or  Pbooesdinos,  Stat  of. 
irregularity  in,  514 
excepted  from  the  rules,  511 
what  proceedings  included  in  term  cause,  58 
equitable,  transfer  to  County  Court,  47 
suspension  of,  for  one  year,  notice,  469 

commenoed  otherwise  than  by  writ,  indorsement  of  address,  115 
liberty  to  attend  in  administration  or  partition,  171 

PROCEDURE.    See  Praotiob. 

under  Act  of  1873,  preservation  of  existing,  6,  66 
criminal,  preservation  of  existing,  by  Act  of  1875,  65 
existing,  where  no  rule  applicable,  remains  unaltered,  516 
power  to  modify  Acts  of  Parlisment,  67 
additional  power  to  make  rules  for,  67 
orders  annulled  by  former  rules,  516 

PRODUCTION.    See  Dmoovbbt. 
general  form  of  order  for,  621 
underwriters,  621 
before  arbitrator,  624 

PROHIBITION, 

no  action  to  be  restrained  by,  A 

injunction  in  lieu  of,  15 

how  far  eivil  proceeding,  512 

form  of  precipe  for  writ,  695 

form  of  writ,  612 

pleadings  in.  512 

not  within  rnrisdiction  of  Master,  401 

to  County  Court,  appeal  from  Divisional  Ceurt,  5,  435 

PROLIXITY. 

in  pleadings,  costs  to  be  borne  by  the  party,  187, 191 
will  be  inquired  into  on  taxation,  491 
striking  out  pleadings  for,  187 

PROMISSORY  NOTE, 

special  indorsement,  112 
form  of  indorsement,  586 

PROPER  OFFICER, 
meaning  of,  515 
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QUABB  IMPEDIT,' 

formerly  Msigned  to  Ck>mmoii  PleM  DiTiiioii,  27 

QUABTBB  SESSIONS, 

appeals  from,  to  Diviiional  Court,  29 

on  case  stated,  5 
decision  of  Divisional  Court  final,  when,  30,  88 

QUEEN'S  BENCH,  COURT  OF, 

jurisdiction  transferred  to  High  Court,  2 

QUEEN'S  BENCH  DIVISION.    Ike  Cbown  SiDl  OF  Q.  B.  D. 
business  assi^ed  to,  25.  81 
equitable  jurisdiction  of,  8,  17, 19 
rectification  of  deed,  8,  26,  376 
summons  in  Chambers,  401-405 
payment  into  and  out  of  Court.  206-212,  223,  23T 

topersons  under  disability,  238 
Dirisional  Court  for  proceedings  in,  448 
proceedings  on  Crown  side  of,  how  far  excepted  from  rules,  511 

QUO  WARRANTO, 

how  far  a  civil  proceeding,  102,  511,  512 

RAILWAY  COMMISSIONERS,' 

case  stated  by,  for  Divisional  Court,  449 

RAILWAY  COMPANIES  ACT,  1867 

scheme  and  condition  of  enrolment  under,  457 

RATE, 

mandamus  to  levy,  396 

poor  rate,  case  stated,  appeal,  5 

RECEIVER, 

for  interlocutory  orders  tm  io,    J3u  INTBBLOCUTQRI  Obdkbs. 

when  appointed,  17-19 

includes  what,  515 

holds  under  express  trust,  12, 19 

appointment  of,  equivalent  to  equitable  execution,  18, 343, 347, 384 

appointment  of,  by  mortgagee  in  possesuon,  18 

where  clause  to  refer  to  arbitration,  38 
restraint  of  action  in  another  Divisioi^  9 

to  give  security,  384 

order  and  disposition  clause,  e£Fect  of  appointment,  18 

appointment  of,  on  death  of  sole  defendant,  180 

defendant  may  apply  for,  18,  3^ 

payment  into  Court  in  District  Registry,  292 

proceedings  as  to  passing  accounts,  385,  386 

applications  for  payment  by,  to  a  stnmger,  19 

disputes  referred  to  foreign  tribunal,  38 

indorsement  of  claim  for.  on  writ,  17 

when,  may  be  obtained  by  mortgagee,  18 

claim  for,  in  action  for  recovery  of  land,  185 

granted  by  Court  of  Appeal,  though  not  asked  for  in  lower  Court,  380 

trustees  on  eve  of  bankruptcy,  receiver  appointed  ex  parte,  382 

appointment  of,  not  withm  jurisdiction  «t  Mister,  ¥h, 
in  discretion  of  Court,  19,  384 

RECOGNIZANCES, 

in  Chancery  Division,  453 
enrolment  of,  457 

RECORD, 

may  be  withdrawn  by  leave,  244 
may  be  withdrawn  by  consent,  245 
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RECORDS, 

officer  to  attend  at  aiiizas  with,  460 
.  jarisdiction  of  M.R.  in  respect  of,  3 
restriction  on  removal  from  Central  Office,  459 

RECOVERY  OF  LAND, 

special  indorsement  for,  112 
yaoant  possession,  service  of  writ,  129 
appearance  bj  person  in  possession,  139 
notice  of  appearance  to  be  given  bj  landlord,  139 
judgment  m  default  of  appearance,  143 
what  causes  of  action  may  be  joined  with,  184 
applied  to  counter-claim,  185,  189 
pleadings  in  actions  for.  190 
defence  as  to  part  only,  139 

abandonment  of  defence  bj  one  defendant,  costs,  245 
production  of  documents  of  title,  271 
mterrogatories  as  to  title,  262 
judgment,  how  enforced,  344 
plea  of  possession,  207 
judgment  in  default  of  pleading,  249 
Statutes  of  Limitation,  how  raised,  195 
writ  of  possession,  373 
under  an  award,  42 
form  of  pleading,  573,  583 

RBOTIFICATION  OF  DEED.    See  Dbkd. 

REDEMPTION. 

of  mortgage,  assigned  to  Chancery  Division,  23 

form  of  indorsement,  534 

trustees  to  represent  beneficiaries  in  action  for,  154 

REFEREE, 

powers  of,  86,  312 

cause  may  be  sent  for  inquiry  or  report  to,  34,  101 

power  to  direct  trial  before,  35,  310,  313 

powers  of  Court  with  respect  to  proceedings  of,  101 

report  of,  how  enforceable,  313 

form  of  orders,  626 

judgment  after  trial  by,  589 
report,  contents  of,  35 
evidence  on  moving  to  set  aside  report,  34 
inquiry  as  to  damages  in  Chancery  Division,  36 
name  to  be  indorsed,  311 
general  finding  by,  34 

Oftioial, 

powers  of,  312 

mode  and  place  of  trial  before,  311 

order  referring  may  specify  particular,  311 

business,  distributed  by  rotation^  311 

cause  referred  by  consent,  101 

under  the  C.  L.  P.  Act,  101 
agreement  to  refer  to,  101 
power  as  to  production  of  documents,  312 
form  of  order,  626 
varying  or  setting  aside  report,  313 
notice  when  report  made,  312 
judgment  directed  by,  3S^ 
motion  for  judgment  where  referee  abstains,  338 
no  power  to  attach,  312 

Judge  to  whom  cause  transferred  may  direct  proceedings  before,  375 

3d 
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REFEREE.    OFFICIAL— continued, 

motion  on  notice  to  send  report  bock  to,  313 
■ittingt  of,  466 

Spbcial, 

powers  and  appointment  of,  34-36 
remuneration  of,  34 

REFERENCE.    See  ABBiTRATioir. 
costs  of,  88,  478 
compulsorj  reference  in  cases  of  character,  34 

appeal  from  order,  28.  36,  301 
appeal  from  award,  36, 101,  451 
as  to  damages,  313 
powers  of  the  Court,  36,  37 
agreement  for,  counter-claim  stayed,  37 
general  form,  688 

form  of  order  for,  under  sect.  66  of  Aet,  1873,  626 
sect  57  of  Act,  1878,  626 
form  of  order  of,  to  Master,  627 
in  Admiralty  Actions,  427-429 

costs  of,  428,  477 

REGISTRAR, 

duty  of,  to  certify  search  for  bills  of  sale,  456 

acknowledgments  of  married  woman, 

458 
judgments,  458} 
of  Probate  and  Admiralty  Diyisions  to  have  jurisdiction  of  Master, 
401 

Chanoiert  Division, 

entries  of  orders  by,  460 

bespeaking  judgments  or  orders,  461 

appointment  for  settling  draft  orders,  461,  462 

orders  for  payment  or  transfer  of  fund  in  Couri»  463 

orders  of  course,  463 

petitions,  how  to  be  answered,  463 

allowance  of  special  costs,  463 

Judge's  list  of  causes  to  be  kept  separate,  463 

REGISTRATION, 

of  judgments  and  bills  of  sale,  department  in  Central  Office,  455 
of  acknowledgments  of  married  woman,  455 

REGISTRATION  ACT, 

jurisdiction  of  High  Court,  89 

REJOINDER, 

none  without  leave,  240 

RELATOR, 

regulation  as  to  proceedings,  108 

RELEASES, 

in  Admiralty  actions,  254-256 

RENEWAL, 

of  writ.    See  "Writ  of  Sdmmons. 

form  of  order  for  renewal  of  writ,  626 

form  of  notice  of  renewal  of  writ  of  execution 

RENEWED  SUMMONS,  ^ 

form  of  pnscipe  for,  597 
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REPEAL, 

Acta  iDconsistent  with  Principal  or  Amendisg  Act,  69 

by  App.  Jnr.  Act,  1876,  83 

by  Appendix  O,  678 

by  S.  0.  Fands  Rules,  218 

REPLEVIN  BOND, 

default  of  appearance  on,  246 

REPLY, 

delivery  of,  239 

to  counternolaim,  240 

by  third  party  to  counter-claim,  205 

non-delivery  of,  deemed  close  of  pleadings,  240,  249 

material  statements  of  fact  put  in  issue,  249 
pleadings  sujisequent  to  be  delivered  in  four  days,  240 

REPRESENTATIVE  CAPACITY, 
bow  to  be  traversed,  203' 
to  be  indorsed  on  the  writ,  111 
to  be  stated  on  originating  summons,  118 
joinder  of  causes  of  action,  186 

RESPONDENT, 

cross  appeal  by,  489 

appeal  not  properly  entered,  motion  for  costs,  440 

removal  of  cause  from  County  Court,  8 

REVENUE  SIDE  OF  QUEEN'S  BENCH  DIVISION, 
application  of  the  rules  of  Court  to^  511 

REVISING  BARRISTER, 

appeals  from,  to  DiVlskmal  Court,  448 

REVIVOR, 

writ  of,  how  replaced,  180 

RULE  NISI, 

when  not  granted,  390 

RULES, 

under  S.  C.  Funds  Act,  power  to  make,  96 

S.  C.  Funds,  amendment  of,  69 
text  of,  212-^7 

repeal  of  Funds  Rules,  1874,  213 
do  not  apply  to  District  Registry,  237 

RULES  OF  COURT, 

exercise  of  jurisdiction,'  under  and  in  default  of,  6 
power  to  make  and  alter,  63.  81,  90 

modify  Acts  of  Parliament,  67 
to  be  laid  before  Parliament,  67 

non-compliance  with,  does  not  render  proceedings  void,  514 
the  exceptions  from,  '511 
to  include  forms,  53 
general  construction  of,  516 

SALE, 

of  real  estate,  assigned  to  Chancery  Division,  28 

by  order  of  Court,  conduct  of,  by  trustees;  383 

of  goods  of  perishable  nature  by  order  of  Court,  380 

in  Ch.  Div.  by  order  of  the  Court,  resulations  Iels  to,  386 

in  District  Registry,  discretion  of  Judge,  292 

in  Admiralty  actions,  389 

administration  in  Chancery  Division,  approval  of,  409 

conditions  of  sale,  387 ;  form,  653 
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SALB— oon^mu«tf. 

goods  bargained  or  sold,  statement  of  defence,  203 
oondnci  of,  888 
sffidaTit  of  result  of,  654 

SALVAGB, 

in  action  for,  affidavit  of  amount,  120 
form  of  pleadings,  461,  578 
appeal  to  0.  A.  on  question  of  amount.  438 
from  an  order  of  Justices,  as  to,  452 

SAMPLES, 

power  to  order  to  be  taken,  880 

SATURDAY, 

offices  closed  on,  at  2  p.m.,  465 
hours  for  service  on,  460 

SATISFACTION, 

memorandum  of,  on  bill  of  sale,  469 

form  of  summons  for  entry  of,  on  bill  of  side,  640 

SEARCH, 

form  of  precipe  for,  598 
how  obtained,  458 

SECURED  CREDITOR, 
definition  of,  59 

SECURITY  FOR  COSTS.    Set  Costs. 

SEDUCTION, 

plea  of,  in  breach  of  promise  action,  190, 199 

SEQUESTRATION.    8tt  Fobmb,  iillt  PiuniPi,  and  Wbit. 

writ  of.  to  enforce  judgment  for  payment  into  Court.  844 
for  simple  judgment  debt,  844 
how  obtained,  858 
effect  of,  358,  854 

for  non-compliance  with  an  order  issues  without  leaye.  854 
for  costs  ana  alimony,  354- 
for  payment  of  costs  by  leare  of  Court,  854 
form  of  praecipe  for  writ  of,  594 
writ,  606 

SERYICS.    Stt  aUo  Nonoi  in  Lisu  of  Siryicb.    See  Forms. 
agreement  to  accept,  124 

of  notice  of  judgment  on  infant  or  person  of  unsound  mind,  172 
of  pleadings,  writs,  notices,  orders,  summonses,  warrants,  or  other 

documents,  hours  for,  509 
originals,  when  to  be  shown,  609 
official  notices  may  be  sent  by  post,  509 
personal,  how  made,  124,  510 
of  order  to  add  parties  on  abatement,  182 
of  notice  of  order  in  administration  or  partition  actions  on  persons 

interested.  171,  174 
memorandum  of  such  service,  171 
in  Admiralty  actions,  511 
appearance  in  person,  afterwards  by  solicitor,  510 

by  person  not  a  party.  510 
of  order  to  pay  money  or  deliver  up  property.  248 
affidavit  of  contents,  510 

Of  Nonos  of  Motion, 
two  clear  days,  890 
to  strike  off  the  Rolls,  ten  days,  891 
filing  on  default  of  appearance,  192 
with  writ  by  leave,  392 
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SERVICE— coneiw  ued. 
SuBsnruTBD, 

how  made,  125, 160 

when  made,  1^ 

of  sammons  to  proceed,  in  Chaneery  Division,  418 

provisions  as  to,  does  not  apply  to  attachment,  865 

Weit  out  of  JuaiSDICTION, 
writ  issued  hy  leave,  109 

Master  or  District  Registrar  cannot  give  leave,  110 
affidavit  in  snpport,  110,  183 
on  foreigner,  110,  134 
when  allowed,  181,  132 
Jndge  has  discretion  to  allow,  133 
time  for  appearance,  form  of  order,  184 
notice  in  lieu  of,  134 
in  Probate  actions,  188 
affidavit  in  support  of,  110, 188 
rules  as  to,  apply  to  third  party,  176 

SET-OFF, 

by  garnishee,  865 

against  costs.  484,  492 

in  winding-up  a  company,  60 

SETTLED  ESTATES  ACT, 

statutory  jurisdiction  of  Chancer^  Division,  24,  25 

SETTLED  LAND  ACT, 

statutory  jurisdiction  of  Chancery  Division,  25 

SHERIFF, 

interpleader  by,  429,  484 
where  goods  seized,  previously  assigned,  488 
poundage  and  expenses,  846 
motion  for  payment  of  levy  under >?.  /».,  890 
«       distringas  f^ainst  ex-sheriff,  form  of,  605,  607 
retiring,  return  to  writ  of  attachment,  392 
attachment  against,  855 
interrogatories  or  discovery  against,  278 
liabiHty  of  solicitor  to,  843,  846 
indorsement  of  date  of  arrest  under  Debtors  Act,  513 

SHORTHAND  NOTES,  ,   ^^^ 

whether  allowed  to  be  used  on  appeal,  441 
costs  of,  when  allowed,  495 

SINGULAR,  ^  X  _.  „K 

imports  plural  unless  repugnant  to  context,  615 

SITTINGS, 

on  Queen's  birthday,  464 

time  and  place  of,  20,  21 

in  vacation,  21  ^.       v        Aoa 

interval  between,  summons  in  Ch.  Chambers,  466 

in  London  and  Middlesex,  continuous,  21 

number  and  dates  of,  Supreme  Court,  463.  464 

of  official  referees,  466 

of  vacation  Judges,  466  ^ 

of  Judges  or  Commissioners  of  Assise,  21 

SOLiaTORS,  .^   ^.      «,. 

Act,  statutory  jurisdiction  of  Ch.  Div.,  25 
to  be  officers  of  the  Supreme  Court,  49,  68 
powers  to  make  regulations  as  to,  91 
may  practise  as  proctors,  60 
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SOLICITORS— con<ifitie(f. 

indorsement  of  address.  Ill 

commenoing  action  without  anthority.  66,  482 

putting  in  defence  without  anthoritj,  245 

oisclosure  of  authority  to  issue  writ,  122 

agreement  to  accept  seryioe,  124 

failure  to  appear  in  pursuance  of  undertaking,  or  put  in  bail,  138 

liable  to  attachment,  on  failure  to  give  notice  of  orderfor  discoyery, 

276 
change  of,  123 

indorsement  bj  agent  on  appearance,  136 
exceptions  in  Debtors  Act,  1869,  257 
managing  clerk,  refusal  to  hear,  adjournment,  60 
note  by,  on  leaving  documents  at  Chambers,  417 
discovery,  professional  priyilege,  266 
joinder  of,  for  costs  or  discovery,  154 
costs  when  he  defends  in  person,  136  t 

attendances  of,  at  Chancery  Chambers,  419 
appeal  from  order  striking  off  the  Rolls.  32 
liability  to  sheriff,  343,  346 
in  cause  affidavits  not  to  be  sworn  before,  332 
cannot  take  bail  in  Admiralty  from  partner,  138 
proceedings  by  pauper,  167-169 
official,  undue  delay  in  taking  aooocmts,  &&,  284 

costs  of ,  285,  482,  484 
delivery  up  of  letters,  &a ,  on  payment  of  costs,  485,  633 
several  defendants,  separate  pleadings,  costs,  488 
oosts  incurred  by  misconduct  of,  481 

neglect  of,  479 
order  personally  to  pay  costs,  appeal,  482 
tender  to  a  clerk  in  a  solicitor's  office,  113 
higher  scale  between  solicitor  and  client.  484 
application  for  taxation  and  deliyery  of  bill,  408 
taxation  of  bill  of,  by  ceitui  que  trutt,  155 
withdrawal  of  hill  by,  to  avoid  taxation,  502 
charging  order  for  costs,  503-505 
form  of,  625 
lien,  production  of  doeuments,  272 

for  coets,  484,  508,  683 
action  by  assignee  of  bill  of  costs,  13 
priority  of  se^ff  to  solicitor's  lien  for  costs,  484 
form  of  order  to  tax  solicitor's  bill  of  costs,  632,  634 
client's  order,  service  of,  for  payment,  348 
journeys  of  country  solicitor  to  town  for  conferences,  495 
retainer  to  be  sufficient  and  explicit,  482 
duty  to  certify  matter  connected  with  proc^eedings  assigned  to  a 

particular  Judge,  119,  527 
default  of  appearance  at  trial,  by  oversight  of.  396 
■errice  of  notice  of  attachment  on,  351,  355 
priority  of  charges,  to  garnishee  order,  when,  364 
motion  to  strike  off  the  Rolls,  390,  391 

SPECIAL  CASE, 

may  be  stated  by  consent,  285 

the  order  of  the  Court,  286 
printing  of,  286 
form  of  procipe  for  entry,  258 
form  of  entry  for  alignment,  287,  508 
agreement  as  to  payment  of  money  and  costs,  287 
sUted  under  13  k  14  Vict,  c  35,  287,  291 

t«xiof8eotioBs.287,  291 
under  Land  Clauses  Act.  ^peal,  5 
by  consent  may  be  heard  by  Divisional  Court,  449 
no  decision  on  a  fictitious  interest,  243 
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SPECIAL  CASR—continued, 

deoUraiion  as  to  future  right*,  243 
iflsuea  of  fact  without  pleadings^  291 

proceedings  thereon,  2&1 
proTiiions  m  to  persons  under  disability,  286 
stated  by  arbitrator,  appeal  on,  436 
copies  to  be  given  to  Jud^e,  286 

stated  by  Bailway  Commissioners  for  Divisional  Court,  449 
may  be  stated  by  arbitrator,  99 

referee,  312 
in  interpleader  proceedings,  432 

SPECIAL  INDORSEMENT.    8te  Wbit  of  Summons. 

SPECIAL  REFEREE.    See  Rbfsrsb. 

SPECIFIC  PERFORMANCE, 

assigned  to  Chancery  Division,  23 
indorsement  of  writ  for,  684 
order  for,  how  enforced,  102,  349,  350 
specific  delivery  of  chattels,  374 

STAMP, 

on  original  affidavits,  331 

insufficiency  no  ground  for  new  trial,  338 

STANNARIES,  COURT  OF  LORD  WARDEN, 
jurisdiction  transferred  to  Court  of  Appeal,  4 

STATEMENT  OF  CLAIM, 

to  name  place  of  trial,  201 

to  be  specific,  201 

how  framed,  and  contents  of,  190,  201,  202 

when  and  how  delivered.  200 

need  not  be  delivered  unless  demanded,  200 

when  optional,  200 

claim  beyond  indorsement  on  writ,  201 

may  be  amended  at  any  time  with  leave,  250 

once  without  leave,  251 

at  instance  of  relator,  109 
of  account  stated,  202 

not  delivered,  action  may  be  dismissed  for  want  of  prosecution,  246 
in  Probate  actions,  201,  202 
in  ildmiralty  actions,  201 
costs  of,  when  unnecessary,  201 
copy  to  be  delivered  to  third  party,  175 

STATEMENT  OF  DEFENCE.    See  (rf#o  Defbnob,  and  Payment  into 

CODBT. 

how  framed,  and  contents  of,  190,  202,  204 

what  must  be  denied,  208 

on  obtaining  leave  to  defend,  on  specially  indorsed  writ,  204 

may  be  amended,  251,  252 

counter-claim  to  be  stated  specifically,  202 

delivery  of,  time  for,  26!8 

where  statement  of  elaim  not  required,  904 

where  leave  given  to  defend,  204 
improper  failure  to  admit,  costs  of,  204 
against  party,  brought  in  by  counter-claim,  205 
liquidated  demand,  final  judgment  by  default,  246,  247 
unliquidated  demand,  interlocntory  judgm^ii  l^  default,  247 
recovery  of  land,  plea  of  possession,  207 
plea  of  "  not  guilty  by  statute,**  207 
allegations  not  denied,  how  far  admitted,  194,  249 
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STATEMENT  OP  DVFESCE—conUnued. 

legality  or  iniufficiency  of  contnot  to  be  speoially  travened,  197 
mAtten  ariiing  pending  the  ^tion,  240,  241 
deniali  must  not  be  eTMlTe,  196 
bow  withdrawn,  244 

STATUTE, 

liqoidated  demand,  ipecial  indorsement,  112 

STATUTES, 

power  to  modify  by  mlei  of  Oonrt,  C7 

incoDiiiteDt  with  Act  of  1873  and  1875  repealed,  69 

arbitration  (17  k  18  Vict  c.  125,  m.  3-17),  39-42 

bond  claim  on  (8  A  9  WiU.  3.  c.  11,  a.  8),  144-145 

charging  stock,  incorporation  of  (1  A  2  Vict,  c  110,  aa.  14, 15;  3  & 

4  Vict.  c.  82,  a.  1),  36^-371 
Connty  Court  Act,  1867  (30  A  31  Vict,  c  142,  aa.  5, 7. 8  A  10).  45-48 

1875  (38  A  39  Vict  c.  50,  s.  6),  449 
Debtors  Act  (32  A  33  Vict  o.  62,  sa.  4-6),  356-366 
Lord  St  Leonard'a  Act  (22  A  23  Vict  c.  35,  a.  30),  894 
Married  Woman 'a  Property  Acto  (1870,  1882),  162-164 
payment  into  Court  (8  A  9  Will.  3»  c  11,  s.  8),  144. 145 
(6  A  7  Vict,  c  96,  s.  2),  208,  209 
(15  A  16  Vict  c  76.  s.  70),  209 
(23  A  24  Vict  c.  126,  s.  28),  209 
solicitor's  charging  order  (23  A  24  Vict,  c  127,  s.  28),  508 
special  case  (13  A  14  Vict  c.  35,  ss.  1-18).  287-291 
special  jury  (C.  L.  P.  Act,  1852,  c.  76,  ss.  105-115),  314 

STATUTE  OP  PRAUDa    See  Pbauds,  Statotb  of. 

STATUTES  OP  LIMITATION.    See  LnoTATiOH,  Statuisb  or. 

STAY  OP  EXECUTION.    See  Bxiounoir. 

STAY  OP  PROCEEDINGS, 

when  injunction  formerly  granted,  9 
discoTcrv,  defendant  out  of  jurisdiction,  273 
may  be  directed,  till  disooTcry  made,  272 

by  foreign  goTemment,  260 
on  application  to  transfer  proceedings  nom  C.  C,  52, 104 
when  pleadings  frivolous,  243 
for  want  of  prosecution,  246 

on  apneal  from  District  Registry  not  unless  ordered,  296  • 

appeiu  from  Master  to  Judge,  no  stay  unless  ordered,  404 
appeal  to  Court  of  Appeal,  none  unlesa  ordered,  446 
application  for,  on  appeal,  446,  447 
tul  after  trial  of  counter-claim,  248 
atay  of  action,  auiriTal  of  counter-olaim,  206 
cross-actions,  11,  378 
to  prevent  multiplicity  of  actions,  10, 11 
second  action  seeldng  same  relief,  378 
in  winding-up,  stay  of  action,  9,  61 
till  executors  take  out  probate,  9,  248 
undue  delay  in  prosecuting  accounts  and  inquiries,  284 
action  oommenoed  without  authority,  482 
agreement  to  compromise,  9,  37 
agreement  to  refer  the  subject  of  a  counter-claim,  37 
where  parties  have  agreed  to  arbitrate,  37,  38,  40 
coeta  of  discontinued  action  unpaid,  245 

previous  action  unpaid.  245 
order  for  particulars,  how  far,  192 
accounts  and  inquiries,  pending  appeal,  282,  447 
pending  interpleader,  432 

appeal  to  House  of  Lords,  347,  447,  475 
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STAY  OF  TB.OCEEDINGB— continued, 

on  payment  of  aum  indorsed  on  writ,  US 

where  writ  not  issued  with  authority  of  solicitor,  122 

for  non-disolosure  of  names  of  partners,  122 

on  decision  of  preliminary  question  of  law,  286 

administration,  want  of  jurisdiction  of  County  Court  to  order,  47, 61 

in  action  of  tort,  when,  may  be  ordered,  47 

STOCK    See  Chabgino  Ordsbs. 

STOP  ORDERS.    See  Distbingas. 

STRIKING  OUT.    See  Plbadinqs. 
scandalous  matter,  198,  330 

SUBPCENA.    See  Witnessks.  Forms  ;  title  WBiTa 
for  witness  out  of  jurisdiction,  102 
not  for  costs,  364 
regulations  as  to,  328 

person  not  a  party,  to  produce  documents,  320 
not  for  removal  of  record  from  Central  Office,  459 
form  of  praecipe  for,  323,  697 

SUIT, 

to  include  action,  63 

SUMMONS.    See  Orioinatino  Cbambkrs— Ordbr  XIV. 
to  proceed,  417,  418 
on  change  of  parties,  183 
for  directions,  266,  267 

costs  of  subse(}uent  applications,  267 
judgment  on  admissions,  by  motion  or  on  summons,  280 
to  transfer  proceedings  from  County  Court,  62 
under  Lord  St.  Leonard's  Act,  396 
service  of,  609 
filing  in  default,  609 

SUMMONSES.    See  Chambebs  and  Masiteb  ;  Forms. 
list  of,  406 
hearing  of,  406 
hours  of  return,  404 
for  service  of,  469 
connected  with  matters  assigned  to  Judge,  119,  627 

SUNDAY, 

when  to  be  reckoned  in  time,  467 
^  time  expiring  on,  404,  467 

instruments  in  Admindty  action,  611 

SUPERIOR  COURTS  OF  GREAT  BRITAIN  AND  IRELAND, 
meaning  of,  83 

SUPREME  COURT, 
constitution  of,  1 

SUPREME  COURT  FUNDS  RULES.    See  Rules. 

SUPREME  COURT  OF  JUDICATURE  ACTS,  , 

36  &  37  Vict.  c.  66, 1873,  1 

37  &  88  Vict,  c  83, 1874,  64  n. 

38  &  5i9  Vict  c.  77,  1875,  65 

39  &  40  Vict.  c.  69, 1876,  70 

40  &  41  Vict.  c.  9, 1877,  86 

41  &  42  Vict  c  36, 1878,  86 

42  &  43  Vict  c.  78, 1879.  86 
44  &  46  Vict  c.  68, 1881,  87 

46  &  47  Vict  0.  29,  (Funds)  1883,  96 

47  &  48  Vict  c.  61, 1884,  99 
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TAXATION  OP  COSTS.    See  Coots  and  Forms. 

TAXING  OFFICER, 
definition  of,  616 

TELEGRAftl, 

injunction  by,  16 

TENDER. 

to  a  olerk  in  a  solicitor's  office,  113 

TERMS, 

abolition  of,  20 

THIRD  PARTIES.    See  Parties. 

TIME.    See  also  Timt  Table,  pp.  704-719. 
oomptttation  by  ouleudar  months,  466 
clear  days,  469 

Sunday,  Ciiristmas  Day,  Good  Friday,  wben  to  be  reckoned,  467 
expiration  of,  on  day  when  office  closed,  467 
long  vacation  not  to  be  reckoned  unless  ordered,  467 
may  be  enlarged  or  abridged,  467 
order  for  enlarging  need  not  be  drawn  up,  398 
for  serrice  of  pleadings,  &o. ,  469 
sittings  and  vacations  how  computed,  463-466 

Srooeedings  suspended  for  one  year,  notice,  469 
oes  not  run  till  security  for  costs  given,  467 
caveat  in  foroe  six  months,  470 
to  set  aside  award,  470 
stipulation  as  to  essence  of  the  contract,  14 
from  whi<^  writ  takes  eflfect,  110 

Admiralty  Acttion. 

may  be  enlarged  or  abridged,  464 

County  Court, 

removal  to,  of  equity  proceedings,  47 

transfer,  completion  of,  46 

appeal  from,  29,  30,  449 

extension  of,  from  decision  of  County  Covffi  Judge.  450 

Extension, 

costs  of  application,  498 

to  appeal  extension  after  expiration,  not  ex  parte,  468 

for  renewal  of  writ,  468 

to  set  aside  a  judgment,  468 

time  to  plead  m  Chancery  Chambers,  880 

appeal  from  Master,  when  no  Judge  at  Chambeni,  468 

where  action  determines  by  non-oompliance,  468 

by  consent  of  parties,  when,  468 

for  appeal,  bankruptcy,  person  aggrieved,  440 

by  Court  of  AppeiJ,  468 

TORT, 

of  married  woman,  168 

action  of,  may  be  remitted  to  County  Court,  47 

TRANSFER, 

of  jurisdiction  to  High  Court,  2 

Court  of  Appeal,  8 
saving  of  existing  procedure,  66 
from  one  Division  of  High  Court  to  another,  374,  878 
of  cause  entered  in  wrong  Division,  61 
action  transferred  to  Chancery  Division,  when,  876^  377 
by  order  of  the  Court,  when,  876 
of  action  from  Master,  117 
from  County  Court,  61,  52 
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TBANSFEB— conttVitieii. 

of  originating  ■ummoni,  412 

to  Admiralty  Division,  when,  376 

Judge  may  order,  of  pending  actions  to  himself,  when,  377 

of  action  by  Lord  OhanceUor,  374 

in  Chancery  Division  for  trial  only,  375 

TREASURY, 

meaning  of,  53 

TRESPASS. 

form  of  indorsement,  639 
injunction  to  preveut,  14 
mortgagor  in  possession  may  sue  tor,  in  his  own  name,  12 

TRIAL.    Su  Jury. 

place  to  be  stated,  201 

how  selected,  299 

discretion  as  to  place  of,  by  Court,  SIO 

in  Chancery  Division,  T&d,  300 

sent  to  Q.  B.  D.,  301 
notice  and  entry  for,  303,  304,  305 
entry  for,  in  District  Registries,  305,  306 
where  both  parties  enter,  307 
withdrawal  by  consent,  246 
default  of  appearance  at.  307,  308 
lists  for  London  and  Middlesez,  307 

Judge  may  direct  judgment  at,  or  reserve  further  consideration,  309 
setting  down  on  further  consideration,  in  Ch.  Div.  304  ;  forms  for, 

entry  of  fiDdings  of  fact  b^  associate,  310 
power  to  direct,  without  jury,  301 

issue  to  be  tried,  291,  310 
issues  of  fact  generally  to  be  tried  by  single  Judge,  302 
of  preliminary  point,  302,  379 
power  of  Judge  to  adjourn,  308 

Sapers  for  Judge,  307 
uration  of,  to  be  noted,  310 
addresses  to  jury,  309 

proceedings  after,  where  Judge  incapacitated,  451 
form  of  order  for,  in  County  Court,  634 
rules  as  to  summoning  special  juries,  314,  316 

Assessors, 

with  assessors,  oommissioners,  and  referees,  810-313 

HODBS  OF, 

various  modes,  300-302 

special  jury,  302,  314-316 

}sj  different  modes,  of  different  questions  of  fact  in,  302 

NOTIOl  OF, 

form  of,  303,  549 

long  or  short,  308 

when  may  be  given,  308 

omission  to  enter  in  London  or  Middlesex,  304 

party  entering  to  leave  two  copies  of  pleadings,  307 

countermand  of,  304 

where  evidence  printed,  384 

form  of  issue  to  try  facts,  540 

Referib, 

by  referees,  310,  313 

before  referee,  power  to  direct,  35 

TRUST, 

breach  of,  statement  of  claim,  557^ 

execution  of,  assigned  to  Chancery  Division,  23 
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Statutei  of  Limitation  inapplicable  to  express,  11 
matters  oonneoted  with  same,  solicitor  to  certify,  119,  527 
interpleader,  transfer  to  County  Court,  103 

TRUSTEE, 

to  represent  beneficiaries,  154 
indorsement  of  representative  capacity,  111 
statement  of,  on  originating  summons,  118 
traverse  of  re^sentative  capacity,  208 
exceptions  in  Debtors  Act.  1869.  356, 367 
receiver,  when  on  eve  of  bankruptcy,  882 
lunatic,  new  trustee,  in  lieu,  of  title,  57 

service  out  of  jurisdiction,  193 
tenant  for  life,  right  to  use  name  in  ejectment,  139 
trust  debts  sought  to  be  attached.  866 
charts  order  on  joint  fund,  869 
solicitors  charging  order,  504 
application  for  advice  of  Court,  394 

costo  of,  487 
defaulting,  costs  when  retained  as  a  party,  181 
saving  as  to  costs  out  of  particular  fund,  470,  474 
pleading  wilful  default  in  action  against,  194 
breach  of  trust,  particulars,  191 

production  of  documents,  267 
interrogatories  without  leave,  258 

Admimibtration  , 

originating  summons  for,  in  Chancery  Chambers,  117, 118,  408-412 
new  trustee,  in  administration  suit,  revivor  against,  182 
to  have  conduct  of  sale  in,  383 

In  Bankbuftct, 

survival  of  action  to,  when,  180-182 

notice  to  dismiss  on  abatement^  180 

joinder  of  claim  in  other  capacity,  185 

notice  of  action  to  be  served  upon,  180,  181 

power  of  Judge  to  add,  180 

traverse  of  representative  capacity.  203 

counter-claim  against,  for  unliquiaated  damages,  189 

brought  in  as  third  party  to  determine  dispute,  175 

assignee  of,  to  carr^  on  action,  181 

added  as  cUumaut  m  interpleader  issue,  181 

appeal  bv  bankrupt,  without  joining,  435 

talces  subject  to  solicitor's  lien,  505 

personal  liability  of,  for  costs,  477 

TRUSTEE  ACTS, 

investment  of  money  under,  230 

provisions  as  to  lodgment  ot  money  in  Court  under,  222 

appeal  from  order  under,  440 

statutory  jurisdiction  of  Chanceiy  Division,  25 

petition  under,  costs  of  perusal  may  be  tendered,  491 

fund  paid  in  under,  stop  order,  367 

application  of  Order  Xvl.  r.  32,  to,  169 

applications  in  Chambers,  407 

UNDERTAKING  TO  APPEAR, 

attachment  of  solicitor  for  failure,  188 

UNDERWRITERS, 

discovery  from  assured,  268,  272 

form  of  order  for  pixKluction  of  documents,  621 

UNLIQUIDATED  DEMAND, 

judgment  on  default  of  appearance,  142-144 
interlocutory  judgment  in  default  of  pleading,  247,  249 
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UNSOUND  BMND,  PERSONS  OF.    Su  LuNATios. 

VACATION, 

short  notice  in,  S92 

regulation!  as  to,  20 

Master,  cause  assigned  to,  absence  of,  117 

sittings  in,  21 

hours  during  which  o£9oes  open  in,  464 

power  of  Judge  of  appeal  in,  33 

long,  time  in,  not  to  be  reckoned  unless  ordered,  467 

Dumber  and  dates,  464  ^ 

Judges,  appointment  and  duties  of,  466 

sittings  of,  466.  466 

orders  of,  how  rerersed  or  varied.  466 
attendance  of  Master  for  taxation  in,  466 
amendment  or  deliyery  of  pleadings  in  long,  467 

VENDITIONI  EXPONAS, 
writ  of,  362,  602 
form  of  pneoipe  for  writ,  593 

VENDOR  AND  PURCHASER  ACT, 
time  for  appefd  under,  440 
statutory  jurisdiction  of  Chancery  Division,  26 

VENUE, 

local,  provisions  in  lieu  of,  299 

VIEW, 

by  Judge,  381 
by  jury,  381 

VISITOR, 

jurisdiction  of  Lord  Chancellor  on  behalf  of  Her  Majesty.  8 

WAGES, 

in  action  against  vessel,  contents  of  affidavit,  120 
not  liable  to  attachment,  364 

WARDS, 

applications  in  relation  to,  assigned  to  Chancery  Division,  23 

WARRANT  OF  ARREST.    See  Admibaltt  Action. 

WASTE, 

parties  in  action  for,  170 

WINDING-UP.    See  Company. 

of  companies,  rules  of  bankruptcy  to  prevail,  67-60 
Judge  may  transfer  pending  actions  to  himself,  377 
security  for  costs  by  company  in,  479 

insolvent  petitioner  in,  479 
time  for  appeal  in,  440 
time  for  appeal  against  order  for,  440 
appeal  from  order  for  security  for  costs,  446 
staving  proceedings  in  action,  9,  61 
right  to  proceed  cannot  be  purchased,  182 
counter-clidm  against  liquidator  for  damages,  189 
discharge  of  order  on  payment  of  debt.  260 
interrogatories  in,  250 
proceedings  connected  with,  solicitor  to  certify,  119,  627 

WITNESSES.    8u  Subpoena,  Evidbnoe. 
examination  of,  317-327 

compelling  attendance  of,  out  of  jurisdiction,  102 
reference  b^  consent,  38 
for  cross-examination  on  affidavit,  333 
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oompelling  the  attendance  of,  before  referee.  312 
■abpcenaed  on  appeal,  by  leare,  438 
lubpoena  to  produce  doournenti,  420 

appear  before  Examiner,  321-324 
objeotioni  to  answer,  321 

coits.  321 
depoiitioni,  bow  taken,  318,  319 
examination,  copy  pleadings  for  Examiner,  320 
expenses  of  attendance,  320 
form  of  praecipe  for  commission  to  examine,  696 
commission  to  examine,  613,  627-680 
of  request  in  lien  of  oommisston,  ,319,  630 
order  for  examination  of*  before  arbitrator,  624 
of,  and  production,  624 
examination  of,  before  trial,  318,  627 


WORDS, 

secured  creditor,  59 

person,  515 

body  corporate,  515 

politic,  515 
singular  imports  plural  unless  repugnant,  515 

WRIT  IN  AID.    353.    See  ExBOunoN. 

WRIT  OF  ASSISTANCE, 
superseded,  373 

WRIT  OF  ATTACHMENT.    See  Attachment. 

WRIT  OF  DELIVERY.    See  Deuvert  op  Chattels. 

WRIT  OF  DISTRINGAS.    See  aUo  Charging  Orders. 
not  be  issued  under  5  Vict.  o.  5,  s.  5,  371 
procedure  in  lieu,  371.  551,  553 
form  of,  against  ex-sberiff,  607 
prsBcipe,  595 

WftlT  OF  INQUIRY, 

as  to  amount  of  dnmages,  142,  313 
form  of  pnecipe  for,  595 

WRIT  OF  EXECUTION.    See  Execution. 
form  of  notice  of  renewal  of,  551 

WRIT  OF  INJUNCTION, 
abolisbed,  383 

WRIT  OF  NE  EXEAT, 
issue  of,  360,  512,  625 
copy  affidavits  to  be  f  umisbed,  507 

WRIT  OF  POSSESSION, 

how  obtained  and  enforced,  373 

form  of,  604 

praecipe,  594 

affidavit  in  support  of,  373 

separate  writ  for  costs,  373 

WRIT  OF  REVIVOR, 
bow  replaced,  180 

WRIT  OF  SEQUESTRATION.    See  Sequestration. 

WRIT  OF  SUMMONS, 
date  and  te»U,  110 
form  of,  109,  110 
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WRIT  OP  SUMM0NS-am«»fM4«i. 

to  be  marked  with  name  of  Diviuon,  108 

name  of  Judge,  117,  119 
tftibsequent  prooeedinfft  to  be  assigned  to  same  Judge,  119 

duty  of  solioitor  to  oenrkfy,  119,  527 
elerical  error  in,  111 
statement  of  place  of  appearanoe,  116 
marking  in  Chancery  Division.  117 

with  letter  and  number,  119 
preparation  of,  119, 120 
to  be  sealed|  119 
signed  copy,  to  be  filed  and  entered,  119 

ADMiRAi/rT  AonoN  in  rem, 
service  of  writ,  129 

Amendment, 

where  defendant  add^^  158 

Ck>NOU£IlBNT, 

when  issued,  121 

INDOBSSMENT.     Set  FOBMS  ;  tUU  WUT  Of  SUMMONS, 
on  writ,  111,  118 
of  attachment,  342 
prolixity  of,  costs,  109 
claim  for  injunction  or  receiver,  15 
extension  of  claim  without  amendment,  201 
amendment  of,  260 
forms  of,  534-642 
before  issue,  108 

where  one  party  sues  on  behalf  of  several  in  same  interest,  155 
for  account,  112 
in  Probate  actions.  111 
parties  in  representative  capacity,  111 
m  District  Eegistry.    See  District  Reoistrt. 

Indobsement  of  Address, 

of  solicitor  and  plaintiff,  113.  114 

proceedings  not  commenced  by  writ,  116 

for  service,  114 

of  aeent,  114 

of  plaintiff  in  person,  114 

for  service  out  of  District  Registry,  114 

Issue  of, 

rules  as  to,  115-121 

in  Probate  actions,  120 

in  Admiraltv,  120 

disclosure  of  authority  to  issue,  122 

Renewal, 

where  Statutes  of  Limitation  have  intervened,  124 

how  renewed,  123, 124 

evidence  of,  124 

form  of  order  for,  62^ 

where  original  writ  fost,  124 

extension  of  time  for,  467 

Seevioe  of, 

notice  to  set  aside,  139 

date  of.  to  be  indorsed  upon  the  writ,  129 

not  required  when  solicitor  agrees  to  accept,  12 

personal,  how  made,  124 

on  added  defendant,  158 
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WMT  OP  SUMMONS.    Service  0¥-eonHnutd. 
out  of  jurisdiction.  109, 122,  184, 137 

by  leave  of  Judge  onlv,  110,  296,  401 

ftffidATit  in  support  of,  188 

extension  of  time  for  m&king  indorsement  of, 

130,468 
on  forei^er,  110,  184 
affidavit,  184 

Sbrviob  in  Special  Cases, 
on  husband  and  wife,  126 
on  infant,  126 

on  person  of  unsound  mind,  126 
on  partners,  126 
on  person  trading  as  a  firm,  127 
on  corporation,  hundred  or  other  similar  bodies,  127 
on  companies,  128 
reooverj  of  land,  vacant  possession,  129 

SpecialiiT  Indorsed, 

signing  judgment  on  default  of  appeatanoe,  141 

leave  to  defend,  146-149 

enter  final  judgment,  148, 149 

defend  by  one  of  several  defendants,  149 

removal  of  action  from  District  Registry,  296 

no  statement  of  claim  to  be  delivered,  SXM) 

Special  Indorseitent, 
nature  of,  112, 113 

Substituted  Service, 
how  made.  125. 126 
indorsement  of  date  on  writ,  130 
affidavit  in  support  of.  131 
foreign  or  colonial  government,  125 
on  infant,  160 


THE   END. 
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Reeves  &  TurneMj  100,  CriAxcEitr  Lane  and  Carby  SraEET,  W.C, 

An  Epiiome  of  the  Orimina!  Law  for  Students, 

By  J.  CARTEE  HARRISON,  Solicitor,  Firflt  Hass  Honors  ancl  a  Law 
Sockt^'fi  rriisemaii,  Trinity,  1880. 

8t*.,  pri(t  15*.  fl&th.     1853, 

BIVORCE   AND    MATRIMONIAL    CAUSES. 

Law,  Practice  &  Procedure  in  Divorce  d  oilier  Matrimonial  Causes. 
By  W.  J.  DIXON,  B.A.,   LL.M.    (Cautab.),    Barrister-at-lAw. 

*'^TIicJ  wurk  m  weU  donej  and  will  be  hig-bly  UM'ful.  The  Prrtctiot;  and  Prcwiedari? 
(if  the  Divorce  f,Hiv  of  tlie  Probate  Divkion  is  skilfully  and  very  fully  hainllt:?*!,  .  ,  ,  , 
Tilt?  collectirm  of  Formn  nud  PrecedetitH  iu  tlie  Apptfudix  ii*  frof^  mid  complete.  In 
isOBcluiiioii,  Mr.  Dixon  deserves  a  word  of  praise  for  havmg  always  added  dates  to  Ids 
reierciMJe  to  eaiieH,  b.  ptactlos  wbieh  we  should  bo  glud.  to  see  univerauUy  foUowed,"^- 
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LaaceUes*  (F*  HO  Law  of  Horsei.— The  Law  relating  to  tke  Parohas©^ 
Sale^  Letting  and  Hiiiii^'  c*f  llor^is,  aud  the  ItJ^^btH  aud  Liubilities  of  Inn- 
keeper is,  livery  HtabU?  Keoi>ora  and  others  u&m^  Uorsos ;  with  Hluls  ti6  to 
Fj'ootKlure  in  Ciises  oi  iJispiite.     8vo.     i^ecnnd  EtiiUm^^     ds.  1881 

**  Tho  author  ha«  lieeti  wucoeftafitl  in  \m  desire  to  reHiiTi  *  »  more  s^imple  phmst^cilogy 
Mian  'm  uffliftily  found  in  law  bo£>i£s*,*  and  *  to  i*rtpply  buyers  iind  F^eUerjs  ami  the  iide» 
of  horsei^j  a**  well  as  lawyer^i  with  some  nilea  for  their  gjiidaiice/  Tho  fuct  tlmt  this 
litfck'  trts&tist*  in  not  Jiddre^cd  exclusively  to  lawyere  do^  not  ut  all  detruct  frwm  ite 
uicrltts/' 

LaEdlord  and  Tenant*^— A  Concise  Yiew  of  the  Law  of  Landlord  and 
Tonunt^  iiii'ludiu^  tho  Pvactioe  in  E j  et  tuiont,  Hecvuti  Edition.  By  JoSEFJl 
llAWOHTii  llED>tA;N^  of  the  Middle  Temple^  Eeq.^  Banii^iter-ut-Law* ;  Author 
cd  '' A  Cod ("stj  Treatises  on  tbo  Law  of  Arbitratiouiri  and  Awjirds,"  and  **A 
Treatise  on  the  Law  of  Railway  Companies  as  Carriei's/'  and  OEORtJE  Edwahd 
Lyon,  id'  the  Middle  Temjile,  ll^i.,  liarrist^r-at-Law ;  Author  of  '*  A  HiAnd- 
book  of  tho  Law  of  Bills  of  Halo."     1 0#.  tid '  1579 

CoEBtmction  of  Buildings, — A  Digest  of  Ca^es  relating  to  the  Con* 
rttruclion  of  ltuil*lint:!:8,  tho  Liability  tuid  Itif^hts  of  An:bit<^ct&,  l^urreyors  and 
Buildersi  with  Notoii ;  aud  un  APPENT^IX^  eoutaining  Forms  of  BuildijiK 
Agreetnentti,  Loaeos  atid  *  'ontlilions  of  Contracts*  dtc,  ai^d  some  Unreptjrti^ 
t*aBoa*  By  EnwAitn  ^^TAJS^LEV  HoscoE,  Barrister- at*Lawt  Second  £*lii(Qf*, 
enlarged.  Post  8vo,  Gs* 
*'  Tha.t  uacfal  little  M'ork,  ^  A  DigoHt  of  Buildiiig  CaBe^,'  haa  reftdied  a  a@coxtd  edltioti, 

and  doubtleHJS  the  proft^tssion  fully  appxieciate?,  it**  wortli." — Znw  TimH. 

Law  of  Husband  and  Wife*^ — A  Concise  Yiew  of  the  T^aw  of  Husband 
und  Uite  aa  laodiiied  l>y  the  Married  Women'j*  Pixjperty  Act«.  With  an 
Appendix  of  t^talutes.  By  JoBEFH  Hawobth  Bedmait,  Esq*,  Banister-at^ 
Lui*     I'ost  8to.     Priee  Sa,  t«df.  1^3 

''Mr.  RedinHu^ti  book  h  iioc  so  much  a  comntentaiy  on  the  statute  aa  a  gvneni 

Hun'ey  of  tho  law  of  Lu^^brmd  and  wife,  aud  the  chang^y  effected  themt:  by  tht*  Act  of 

IHH*Z.     Tlicvse  ehuLLfKa'H  are  for  frtiui  iiicousidembk  ;  and  their  fall  effect  majbe  Pe&Uaed 

by  a  ][jci'ii^I  oi  Mr,  Hedttiuu'rt  pa),^ies." 

Agriexiltural  Holdings  Aot^  1883.— With  Introduet-or^-  Commentary  and 
Notes.     By  Jo?^hU\H  '11a\s  t^nTii  Hkdsian,  Ej^ii**  BaniBter-at^Law,     Uniiortn 
■with  **  IkHiinaii  (Jt  Ijyon'i^  Landloitl  aud  Tenant/'    Price  3s.  Gd. 
**  Thk  emull  but  valuubk'  tditiou  of  the  Aet  may  be  oommepdcd  to  the  pT^fe^oa  ba 

well  as  to  landlords  and  tenants/* 


